! BETTY JEAN STANLEY,

Plaintiff
’ IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

AT LAW %?j:f?%%ii}

| vs.

| WILSON HAYES, as Administrator

| of the Estate of Evelyn Shores,
§Deceased, i

| Defendant.

. APPEAL BY PLAINTIFF

Now comes the Plaintiff and appeals to the Supreme Court
;éof'Alabama from final judgment rendered in this cause in and by
ééthe Circuit Court of Baldwin County, Alabama, Law Side, on to-wit
%igéptember 13, 1962.

% DATED this ngzifiday of October, 1962.

< = &2 -
égﬁgzggy for Plaintiff

SECURITY FOR COSTS |
| _ ”mI,_themundersigned;-do~hereby-aeknowledgewmyself as
| security for the costs of the appeal taken by the plaintiff in

| this cause.

= <o,
Attornep for Piaintilf

fTaken and approved on this the
i _Ld4  day of October, 1962.

i 524@;@4/£“ 4L%£/dxf€‘
| Cierk of the Circuit Gourt of
| Baldwin County, Alabama




BETTY JEAN STANLEY,

| Plaintiff, IN THE CIRCUIT COURT OF
V3.

WILSON HAYES, as Adminis-
trator of the estate of
Evelyn Shores, Deceased,
Defendant.

" AMENDED COMPLAINT

BALDWIN COUNTY, ALABAMA
AT LAW

Nt W Nt Wz ez Mo Wit Neaciit Mo W et S h

Now comes the Plaintiff in the above styled cause and
éﬁénds the complaint heretofeore filed in said cause as follows:
COMPLAINT

Plaintiff claims of the Defendant the sum of Ten
Thousand Dollars {$10,000.00) for that heretofore on to-wit, Sep-
tember 27, 1961, the Plaintiff was a guest passenger in .a vehicle
owned and operated by the Defendant’s intestate and while said
vehicle was being driven at the said time in a Westerly direction

on a public highway in Alabama, namely, Highway 68, located in

Baldwin County, Alaoama, at a place on said highway about cne-half

did wantonly injure the Plaintiff by driving her said automobile at
a wantonly excessive rate of speed and wantonly causing, allowing
or permitting the said wvehicle to turn over on said road several
times, and as a direct and proximate cause of said, willfulness and

wantonness the Plaintiff was willfully and wantonly injured in this

LX)

Plaintiff was caused to suffer multiple lacerations of the face and
a sterno-clavicular separation; Plaintiff has suffered much pain
and will continue to suffer much pain as a result of these injuries
and Plaintiff alleges that she has sustained permanent injuries all:
“iito her damage as aforesaid. Plaintiff has also been caused to incur-
much medical, drug and hospital bills due to her said 1n3urles.' a
Plaintiff further avers that all' of her said injuries were caused

es a direct and proximate result of the willful and wanton negli-

gence of the said Defendant’s intestate at the time and place com-

plalned of hence thls suit.

i ) LoLam b REL |

SEF s w2 5 torney for Plaintiff
(inr IS CLERK
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mile East of the center of ¥ Foley, Alabama, the Defendantfs 1ntestatévJ?
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BETTY JEAN STANLEY,

Plaintiff, IN THE CIRCUIT COURT OF
VsS.
BALDWIN COUNTY, ALABAMNA

WILSON HAYES, as Adminis-
trator of the estate of
EVELYN SHCQRES, Deceased,

AT LAV

Defendant.

el wed de( e s e

Comes the Defendant in the above styled cause and demurs

to the complaint filed in said cause znd each and every count thers

W

of, separately and severally, and assigns thepﬁollowing separate
and several grounds, viz:

1. That said .count does not state a, 6 cause of action.
2. That count "ONE" of said complaint attempts to set out
the manner in which the Defendant's in;es?atg was negligent, with-
out setting out sufficient facits in regard to such negligence.

3. That sgid complaint does not éllege any duty owing by
the Defendant’'s intestate to the Plaintiff,

4, The allegation in count "OSE" of. the complaint that
the Plaintiff was a paying passenger fails tg_gliege that she was

paying the owner or operator of.the vehicle in which she ﬁ@s rid-

ing,

5. Count:ﬁTﬁb" of the gomézaiét
| the Plaintiff was a géesﬁlin'the vehicle
I the Defendant's intesfate_and sﬁch;COuﬁt
gence., & -' m. 7
6. Count ﬁTWO" df the complaint
the Plaintiff was a guest in the vehicie
'tﬁé”béféﬁ&éﬁf‘é”éﬁfésfaté'and such count
or wantén negligence,

p
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affirméﬁively shows that
which-was being driven by

changesﬂonly simple neglif

affirmatively shows that
which was being driven by

does not charge willful
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BET%Y ;EAN STANEEY,
: © plaintiff,
va. - | |
WILSON HAYES, as Adminis-
trator of the estatecof
Evelyn;Shores, Deceased,
‘ | Defeqdant.
j% TR *g# KRR R K KK k%
IN TﬁE CIRCUIT COURT OF
BALDWIN ‘COUNTY, ALABAMA
AT LAY
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BETTY JEAN STANLEY,

Plaintiff,

s IN THE CIRCUIT COURT OF
‘ BALDWIN COUNTY, ALABAMA

WILSON HAYES, as Adminis- . o

trator of the estate of AT LAW

Evelyn Shores, Deceased,

" Defendant.

g Mgt Bzt e b o et e oo Rt Mo S

AMENDED COMPLAINT - |
Now comes the Plaiﬁtiff inltha'above stylied cause and
amends the complaint heretofore filed im said cause as follows:
~ COUNT ONE |
Plaintiff claims of the Defendant the sum of Ten Thousang

Dollars {$10,000.00) for that hereﬁofore on to-wit, Sepﬁembér 27,

57

1961, the'Plaintiff'was a passenger in a vehicle owned and operate
by the Defendant's intestate, having paid said Defendant's intestate
a valuable consideration therefor at said times>and while said
vehicle was being driving in a Westerly direction on a public highway

in Alabama, namely, Highway 98, located in Baldwin County, Akbama, |
at a point on said highway approximately one-half mile East of the

center of Foley, Alabama, the Defendant’s intestate did negligentl;

v

cause, allow or permit said vehicle to turn over on said road
several times and as a direct and proximate cause and result of said
negliigence the Plaintiﬁf_was injured as follows: Plaintiff was
caused to suffer multiple lacerations ol the face and a sterno-
clavicular separation; Plaintiff has suffered much pain and will
continue to suffer much pain as z result of these injuries and
Plaintiff alleges that she has sustained permanent injuries all to
her damage as aforesaid. Plaintiff has alsc been causéﬁ t¢ incur
much medical, drug and hospital bills due to her said injuries.
Plaintiff avers that a1l /of her injuries were caused as a proximate
result of the negligence of the Defendant's intestate, hence this
suit.
COUNT TWO

Plaintiff claims of the Defendant the sum of Ten Thousand

Dollars ($10,000.00} for that heretofore on to-wit, September 27,

1961, the Plaintiff was a guest passenger in a vehicle owned and

R
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operated by the Defendant's intestate and while said vehicle was

being driven at the said time in a Westerly direction on a public
highway in 4labama, namely, Highway 98, located in Baldwin County,
Alabzma, at a place on said ﬁighway about one-half mile East of the

center of Foley, Alabama, the Defendant’s intestate did wantonly

injure the Plaintiff by willfully and wentonly causing, allowing |

'br”pérﬁiﬁtiﬁg the saidwvehicle to turn over on said road several
times, and as a direct and proximate cause of said willfulness
and wantonness the Plaintiff was willfully and wantonly injured
in this: Plaintiff was caused to suffer multiple lacerations of
the face and a sterno-clavicular separation; Plaintiff has suffered
much pain and will continue to suffer much pain as a result of
these injuries and Plaintiff alleges that she has sustained per-
manent injuries all to her damage as aforesaid, Plaintiff has also
been caused to incur much medical, drug and hospital bills due to
her said injuries. Plaintiff further avers that all of her said
Jinjuries were-caused -as-a direct-and proximate result of the willful
and wanton negligence of the said Defendant's intestate at the time
and place complained of, hence this suit.

MOORE, SIMON & LAYDEN and

JAMES R. OWEN
) By e R 22—
?is& ~httoTneys for Plaintiff
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BETTY JZEAN STANLEY,

laintiff, IN THE CIRCUIT COURT COF

VS.
BALDWIN COUNTY, ALABAMA

WILSON HAYES, as Adminis-
trator of the Estate of
Evelyn Shores, Deceased,

AT LAW

Defendant,

Comes the Defendant in f@e abové styled cause and demurs to
the_ﬂmen&eé Complaint filed in said céuse and each and every count
thereof, separatéiy and severaily, and assigns the following sepa-
rate aﬁ@fseveraizgroﬁnds, viz:
| 1. That3said compiaint does ndf state a cause of action.

5. That the allegation in "COUNT ONE" of the Amended Com-
'plaint-“haﬁing;QZid said Defengant’s intestate a valuable considena-—
tion therefﬁr at said time” is not a_sufficient allegation that
the Plaintiff Wagia fare paying passenger at the time of the ac-~
cident. ”

3. That "COUNT ONE” of the amended Complaint fails to al-
lege what permanent injuries the Plaintiff hasg received as 2 re-
sult of the accident.

4, That "COUNT TWQO" of the Amended Complaint does not al-
lege that the Defendant's intestate wantonly alliowed or wantonly
permitted the vehicle that she was driving to turn over,

5. That "COUNT TWO" of the Amended Complaint does not al-
lege what permanent injuries the Plaintiff has received as a re-

sult of the accident.

(7

\Lasun il

Atﬁ?%nefé for DeFendant

édﬂEE;ﬁggg CLERK
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BETTY JEAN STANLEY,
~Plaintiff,
s, :
VILSON ﬂﬁYES, ag Admiﬁis;
trator of the Iistateof
Evelyn bhores, Deceased,.
. :‘Def.endant.' )
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C Ty THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
| AT 1AW |
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BETTY JEAN STANLEY,

Plaintif?f,
' IN THE CIRCUIT COURT OF
VS.
BALDWIN COUNTY, ALABAMA
WILSON HAYES, zs Adminis-
trator of the estate of

Evelyn Shores, Deceased,

AV

=

AT
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Defendant.
AMENDED COMPLAINT
Now comes the plaintiff in the above styled cause and
amends the complaint heretofore filed in said cause as fellows:
COMPLAINT

Plaintiff claims of the defendant the sum of Twenty-five

Thousand Dollars ($25,000.00) for that heretofore on to-wit, Sep-
tember 27, 1961, the plaintiff was a guest passenger in a vehicle
owned and operated by the defendant®s intestate and while said

vehicle was being driven at the said time in a westerly direction
on a public highway in Alabama, namely, Highway 98, located in

Baldwin County, Algbama, at a plape on said highway about one-half]
. mile east of the center of Foley, Alabama, the defendant?s intestd
did wantonly iInjure the plaintiff by driving her said automobile g
a wantonly excessive rate of speed and wantonly causing, allowing

or permitting the said vehicle to turn over on said road several

times, and as a direct and proximate cause of said wantonness the
o it 3
plaintiff was wantonly injured in this:, plaintiff was caused to
suffer multiple lacerations of the face and a sterno-clavicular
separation; plaintiff has suffered much pain and will continue to
suffer much pain as a result of these injuries and plaintiff alleg
that she has sustained permanent injuries all to her damage as
aforesaid. Plaintiff has also been caused to incur much medical,
drug and hospital bills due to her said injuries. Plaintifs
further avers that all of her said injuries were caused as a dired

and proximate result of the wanton negligence of the said defendarn

intestate at the time and place complained of, hence this suit.
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BETTY JEAN STANLEY, 8
Plaintiff, © §  IN THE CIRCUIT COURT OF

vs. 1 : ' [ :
: “BALDWIN COUNTY, ALABAMA

WILSON HAYES, as Adminis-
trator of the estate of . g AT LAW
Evelyn Shores, Deceased, :

Defendant.

PLEAS

Comes the Defendant in the above styled cause and for plea

to the amended complaint filed in said cause, says:

1. Not guilty.

2. - That the allegaticns of the amended complaint are un-

BI-37 = ;o /78 5
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BETTY JEAN STANLEY,
Plaintiff,
ve
WILSON HAYES, as Adminis-
trator of the estate of

Evelyn Shores, Deceased,

Defendant
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IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT LAW
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BETTY JEAN STANLEY,
Plaintiff,

IN THE CIRCUIT COURT COF
vS.

WILSCON HAYES, as Administrator
of the Estate of Evelyn Shores,

deceased, AT LAW

X
X
X
X BALDWIN COUNTY, ALABAMA
X
X
Defendant.
I
Comes the Defendant in the above styled cause and for plea
to Count Two of the amended complaint says:
1. Not guilty.
25_ That the aliegations éf the cdmpiéint are untrue.
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PLEAS
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BETTY JEAN' STANLEY, |

| Plaintiff, |
ve. @ﬁ
WILSON HAYES, as Administrator
of the Estate of Evelyn Shores, |

deceased, ¥

i
4

Defendant. . |
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IN THE CIRCUIT COURT:QF
BALDWIN COUNTY, ALABAMA
AT LAW % |
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BETTY JEAN STANIEY, i IN THE CIRCUIT COURT OF

Plaintiff, ¥
BAIDWIN COUNTY, ALABAMA,
-VS- §
AT LAW.
WILSON HAYES, as Administrator §
of the Estate of Evelyn Shor*es:,Q
Deceased,
CASE NO.___5"J forw
Defendant. [
COUNT ONE

Plaintiff claims of the Defendant the sum of TEN
THOUSANXD AND NO/100 ($10,000.00) DOLLARS for that heretofore
on to-wit, September 27, 1961, the Plaintiff was a paying
passenger in a vehicle owned and operated by the Defendant's
intestate. Said vehicle being driven at the time west on
a public highway of Alabama, namely, Highway 98, located in
Baldwin County, Alabama, at a place on said Highway about
one-half (3) mile east of the center of Foley, Alabama, when
" the Defendant's intestabe did megligently cause, allow or
permit the said vehicle to turn over on said road several
times, and as a direct and proximate cause of said negligence
the Plaintiff was injured im this: Plaintiff was caused to
suffer multiple lacerations of the face and a sterno-clavicular
separation; Plaintiff has suffered pain and will continue to
suffer pain as a result of these injuries and Plaintiff alleges
she has sustained permanent injuries all to her damages.
Plaintiff has alsc been caused to incur medical, drug and

hospital bills due to said injuries.

COUNT TWO
Plaintiff claims of the Defendant the sum of TEN
THOUSAND AND NO/100 ($10,000.00) DOLLARS for that heretofore

on to-wit, September 27, 1961, the Plaintiff was a guest




e

passenger ifi a vehicle owned and operated by the Defendant!s
intestate. Said vehicle being driven at the time west on a
public highway of Alabama, namely, Highway 98, located in
Baldwin Ccunty, Alabama, at a place on said Highway about

‘one—half (2) mlle east of the center of Foley, Alabama, when

the Defendantfs 1ntestate dla negllgently cause, allow or
permit the said vehicle to turn over on said road several
times, and as a direct and proximate cause of gaid negliggnce

. the Plaintiff was injured in this: Plaintiff was causedﬁép

~ suffer multiple lacerations of the face and a sterpo—ciévidular
separation; Plaintiff has suffered pain and will coﬁﬁinué_tO'.
suffer pain as a result of these injuries and Plaintiﬁf_éileges
she has sustained permanent injuries all to her damaées.
Plaintiff has also been caused fo incur medical, drug and

hospital billg due to said injuries.

| MOORE, SIMON & LAYDEN

Lionel L. Layde:
Attorney for Pldintiff

Plaintiff demands a tri vy jury. ﬁ/i;éiéz:gzééaxffg__—~

Defendant may be served: //

At his office in
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:_'_'_:SUMMONS AND COMPLAINT Baldwin Timoeg
THE STATE OF ALABAMA, | CIRCUIT COURT, BALDWIN COUNTY

o L No._.5063
BALDWIN COUNTY J’ :

.TERM, 19 _.

. TO ANY SHERTFF OF THE STATE OF ALABAMA:

CYou Are Hereby Commanded to Summon __Wilson Hayves, zs Administrator of the Estare

of Evelvn Shores, Deceased,

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in the

Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against __WILSON HAYES. As

Administrator of the Estate of Evelyn Shores, Deceased

Defendant...
by - BETTY JEZAN STANLE
Plaintiff___
Witness my hand this Sth day of __Mareh 19.82__ _
f/w w . o
/////'\)7’;"'/’3’? A e
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THE STATE OF ALABAMA

BALDWIN COUNTY

CIRCUIT COURT

 BETTY JEAN STANLEY ..

* Plaintiffs
Vs,

WILSON HAYES, As Administrator of
the Estate of Evelyn Shores,

Defendants

SUMMONS and COMPLAINT

March 3,

Filed 19 §2

A]_i.ce: J. Duck ____________ Clelk

Decaased

MOORE._SIMONE & LAYDEN

Suite 1010 Van Antwedaintiff's Attorney
Mobile 12, Alabama

Defendant's Attorney

Defendant lives at

RECEIVED IN OFFICE

, Sheriff

I have executed this summons .

this (7 /7 , 1é‘Z“

by leaving a- copy w1th

//{)1//""/)4@’\, ‘%IA’ ¢
v




THE STATE OF ALABAMA --JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 1963'"64

To the Clerk of the Circul?d Court of
Baldwin County, Greeting:
Whereas, the Record and Proceedings of the Circuit Court .

of said county, in a certain cause lately pending in said Court between

Betty Jean Stanley , Appellant...,

and
. . - T o
ilson Hayes, as Admr., of the Estate ol Evelyn Shores, Deceagi%penee_“_,

‘wherein by said Court it was considered adversely to .'_jsaid appellant ..., were brought before our
Supreme Court, by_éppeal taken, pursﬁant to law, on behalf of said appellant._..:
Now, itis h.ereby certified, That it Was thereupon considered, ordered, and adjudged by our Su-

preme Court on the

28th day of May : ,19_@_‘%_, that said Judgment

of said_ Circuls Court be reversed and annulled, and the cause remanded to said court

for further proceedings therein; and that it was further considered, ordered, and adjudged that the

appellee._ gac._, Wilson Hajes,.as Admn., of the Bstate.of Svely

Snores, Deceased, pay

the costs accruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Judicial Department

‘" Clerk of the Supreme Court of Alabama.
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dppeel frow Beldwiz Cireuit Cour:
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YisingifE, Derty Jesn Stemley,

for the defe

ewert in fover of defendant,




Ll L]

ouned and opevated by Tge

it s intestete snd which seld vehicle was being driven gt

seid time . . . on @ public bigbway 4n Alabe

ent®s intescare dig wentonly injure the Ploinsisf i
log ber said sutomobile at o wEmtonly excessive rate of speed

and wamsonly cousing, ellowing oy Permiteing the sald vehicle

e turn over ou sald vosd severasl times, snd as g direct snd

timate cause of seid willfulness snd wentonmess the Plaipe

C1EF wae willfully =and wantonly imjured in this: (injuvies

are Beve catalogue

b B

wing che vehicle st the time by

questions to plaintlff ez follows: “Have you ever delven

this sutomobile thet wes isvsived iu the secidens?™ amd, Yo

wag in the sutomobile wivh you?™

Laintlff wes disqualified to

beceuse of § 433, Title 7, Code i540, often referred

a8 the "dead manls stabtute,” which resds

g&“ﬁﬁ gieil suits ond
be no emclusion of suy
paxty, or interested in’ the

- that o person having = peconisyy -

Euch

By

the wesult of the BULE or proceeding shael

ellowed to testify sppinst the party to whom
hiz intevest is weposed, as be suy tremsseticn

with, or statement by, the decessed person




whose estate le interested in the zesult of

the suit or proceeding, or vhen such deceased

persos, ot the time of sueh trenssetion oy

statenont, seted in suy vepressntetive op

welery reletios whetocever to the perty

2

againgt vhow such testimony i so

wiless celled ¢o testify thereto

party to whom such intewest lo opposed,

uniess the testimony of such decesged per~

gon in relation o swh trepssction or stobew

mant Lo Doda heped ‘f}rjﬁ mmr

e Ly the perty
whose interest is opposed to thet of the wige
nEss, 5T hes been teben sud iz on £ile in the

couse. No persom who iz on incompetent wite

2Ll muke himself

nens wnder this section sh

gounetent by trensferving bis interest to

enother,”

#e sald In

other conditions, when (1) the witmess hes 2 pecvnisyy Interesi

in the wesult of the sult, and {2) the Jdeceesed seied in 2 ve-

presentative relation to the party sgainst whom the ewidence

iz effered, wnd (3) he testifies to o tremssciion with the dew

veased, The fectzs in the case &t Day show the existence of {1}
and there is no cowtention thet (2} is iovolved, The guestion

ie whether the allesgetione of the complaint, Lf so, show &

o ki R wzﬁ,ﬁg‘z& focepned.




in gpplicstion of this statutony emclusion was made

in the case of Southerp ]

426, 91 So. 2¢ €79, In this letser cesc, this c

iped the situation by abserving thet there wes s sutomobil

accident ot & street intersectiom in Bimmivghen, iz the ¢svly

hours of Je

gry 28, 1933, to which there were no eyevitnesses

except the drivers of the two cers, both

and Beby Cibsen {oppellent), who

Buiek car driven by Josephus Perry. The other wehicle wes

oie Fortenberry, intestate of defendant,

B

b

i case, we cheerved: s o« o do put it

snothex way, does the testimeny he to be introduced fall

n the category of testimeny “ae to ony trensection with,

at by the decessed pexson whoss estate is inverested

in the result of the sult or proseeding?®™ {265 Ale., 428)

e said in the Davidson

b & e B ﬁ?ﬁsﬁ’gﬁ T oo

he statute [desd mem

‘sist be [of! some

cipeted.” In both of these cuses [previcusly

snoe reisted to what wos collsd

cited! the evid
"eollsterel feets,® bub there is smciuded all
‘negotistions, interviews sud sctioms between
the partdes.” It wes slso shown thet 2 “tremee

e

action® involved the ides &

st "something (wes)




dome by both parties scting iz comcert, in

vhich both took pert,’ sxd dose not ilnmcivde

mattervinich did not com

2 o his hoowledge

by peveonsl deslings with the decessed,

{Cases clited)

i o g e

it is seld fn ¥ Jones on Bvidence, §§
2228 smd 2263, that such @ rule of ewclusion

28 our section 7728 epplics o tory ections

&% weil 28 others., Our copes wake no dise
tinetion, The suthorities do not geem o be
influenced by the kiad of suit, but the
charaster of the incidents relsted by the

witness. Uur czses exsivde «

wRversations,

orders, and all forms of commmications be-

tween the parties, snd #il thelr personsgl

deglings and conduct. The evidence of watier

el iz open and publiec iz ot the test.

But the test iz that it velates to some

D@D

sonsh dealings vwhether others have egual

zrlty to see mnd observe or not.

coneurrice copduct of the participants cope

stituting the wes gestae of & personss
.

sonfifies oy snogunte: betwaen them i&%&%@@%‘?ﬁ

neld to be & tvanssction within the effent
of such statute. (Cases eited)

Hetm SOt

duct of B4 Green constitubing

thet waich ilp wlleged Co heve been negligent




wd  bresch of duty to »laintiff cousing
hiz fnjuries end <

sge, wilch oveurred in

iz presence.,

and e part of the res gesiee

of such neglipent conduct was of the nsturs

on

ek

of persomel deslings with plalosiff undew

s

the rele, snd constituted o “transection’

within the meoning of our stadtute, Sppal-

Lmt duly emcepted to the rulings of the

court gs to such evidence, and we think

et in this thers wes reversible erzow,”

{imphesis supplied) (225 Alm., I73-174)

fdverting apeln to Ghe @@@@-ﬁﬁ_%ﬁ%@@%_@; Helonald,

uprg, decided by this court since the Devideon cuse, guprs,

we made

some dlotincticns snd observations wvhich we think are

pertinent and heve sppllicstion to the cese akb ber.

¥ e e o Bhe (Suby $ibson) hed no supervision

or control over whst he ¢id or failed to do

the speration of this cew. Under these

mebances, even il Josephus Pervy wes
guilty of negligence, such negligence could
sot be eobtriboted to Buby CGlhson, She was

net scoupying the sut

pmobile driven by de-

fendont®s intestote, Howerd Wellsce Tortens

%%%ﬁ?w:ﬁ%@iﬁﬁﬁ'ﬁﬁ=§ﬁﬁﬁﬁwg~%ﬁﬁ st sz her
servent, sgent o
belng

trel. Im

exployes, and it was ool

smerated woder hor supervision

0T Con=

short, she was free fLrom sny fawln

in vounection with this sceldent,




tomovent of the result which ook place

oatpide of her control. She took oo part

in the cceourrence other then to e present

o the sar of Josephus Perry when the

i

iislon oucurred. She was move or less an

observar of the accident, and had no degle

& intestate perteininy

phase of this geeident. She did oo

wutuelly pearticipate o it with him, He

made 0o atetemonts o her and she made

-

ing pertaining

to the socident. IBuby Gibsou sttemsted oo

testify to fscte snd civesmstoncss repsrding
g

this cocident withis her oue obhservetion sud

deiven by defendent’s intestate znd a third

party. This testismony the court zefused to

allow B
the eoliisicn and was infured by reasen of the

eollision, Could 1t be said by resson of this

stetute she wes bewved froe giving her version

of the eirowmetences wnd the detolls of the ape

& 4

gident sz she sew thew? Plainly we : that
sbe wos not berred. I€ this iz toue, whet i
the diffevence between @ situstion where she

received infuries on the sddewelk and 2




situation

viding 1

involved in o secident, a2 in the cape ai

where she recelved injuries siwply

w the car deiven by Josephus Pezyy

mE to uy that there con be 5o

bax’
W@&ﬁﬁ,ﬁﬁﬁﬁﬁﬁm&ﬁ@@,%@%@@ﬁ%;ﬁﬁﬁutﬁm situetions

and that the view bere supressed is supported

not only by Alsbeme suthorities which have

constyued the Alsbems statute but by suthorie

tles from other Jjurisdictiocns.

R d R R

i Herner v. Waon

svﬁ.ﬁ&%w&i&@ 556, 28 So.
48 F0L, 702, the wule wes vealifirmed thet the
statutory rule disguelifying & witness Yo is
interested in the result of @ sult from tesii~

fying to fects coming %o his loowledpe throush

paracnel desiings with decedent whnse estzbe is

sffected by the lssue, is limited o persumal

dealings in which both pax

Title 7, Code of 1240, the statute hsz been

construed by the Suwwreme Couw

cramsaction so

wht o be axe

be & pereonsl one., &8 showm by the

Esets which we heve recited sbowe, bow cem it

be seld thot the transsebion between Ruby Sibzon

i Boward Bellove Fovvenberwy, wes o pevsonal
trensaction? Obviowsily, it could not be sw.”

mphasie supplied) (265 &lo., 489-43L)




P

we adwerved, with epproval, to the case

, 205 Wis, 199, 236 W, W, 113,

we guoteds

do not regerd these gsestions and

mewers se deslivg with e personal Crang~

2.

wieotisn with decedeni.

aohion oF CO

Thay ore the history of en event in which
she decedent, with others, was involved,
wue not oue personal hetween lim and the
witpass. It wes partly, slee, a desowip-
sion of whet the driver of the other ¢ar

was dolng, end in part o description of the

ghe individuel sets of the gefendant in

deiviag his car and in secking o avent &5
seeident, The defendmnt was competent 0
testify te vy relevant makicy, met belog

2 troosection with the decedent persouslly N

‘%E% alon W@‘gﬁ&é wiih ’*bﬁf Darapn,

the case of Kxomis

v. Eventz, 711 Wis, 245, 248 W, %. 135, 157, s follows:
tyes s pose agoin sguarely presents the

aid

- guestion s to whether & PIBIERgEY, W

ontrol

net participate in the operation o @
of mn sutomebile st the tlme of the sculdent,

oy s benb, potwl thetandis

the driver, sud the provisions
395,16, Brate., to testily of ©O wie observas

siome of the driver®s movements and asctioes

spezeting sed contyelling the sutomobiles




fAY] ®

Thet cuestion was ziven eztended congidera-
tlen recently in Vsters v, Markbewm, 20& ¥Wis,

332, 235 ¥, W. 797, and Seligmen v. B

206 Wis, 199, 236 W, W, 115, 117, There axe
* *

gonfiiers in the vesults at which courts heve

srrived, wader the statutes, op this subjest

o ather stabes. o extent those oo
fiicts sve dee o ¢ilferences in the wording
of the statetes invelived. Under segtion

325.16, Wie. Stets., the prohibition @s to 2

party {or other person locluded im the class
deseribed in the sterute) testifving is solely

that he shall pot testify “ip woupest Co any

LrEnsEstion o oo

e

ication by blw personally

with & decessed or insapne perssn,’

2LC, TWen
e significence ls sceowded the llelicized
words, by him persovelly with,' the trans-
getion meest in that statute iﬁ% as we held

in Beligmen v. Hs g moluel tremse

the deceassd and the witme

aotion between B

who sumvives, Im which both, the surviver, as

well as

the deceased,

The stopute Yoes pot probibit gurvivor from

g situstion. on

son 9f, the conduct of the pavty §

Thus construed, the
¥




43 to his obeervations gma Gezoniptions of the

phipaicsl situatlon, sud che BOvenents and

oE the dviver gz the tiwe of the Le0ie

setione

dent.” (Bwphesis supplied)

fgain quoting frowm g Losen v, |

"It will be mobed Trem the lost cited gy

thority {Zrsare », Bremtz) thet uwader the

Wisconsin stetute the prebibivien fo thet the

shall mot bestify “In vespect eo any

Rransestion or commendestios by him pernonelly

tramsaction which the witness has had personale
iy with ¢ dececased person. FO €. J, § 398,

Gee aleo Merdi
88 8, 2. 28 98,7

S0 V. Gregory, 242 ¥, O, 384,

if the plaintifs wap anly @ guest ov passenger in the

sutomebile, wes not erercising sny supervision op control over

unat the dyiver did or feiled o do iu the operetion of the

ey setive fault fv conmection with ouch

%o part in the securrence other Shen e be

present in the egr 2z = fuest or passenger when the seeident

sae wag in & sltvebion Lfoavtually porellel o




iZe

re. snd should be pex-

driving st the time

- e afovegueted questions o

hew, which sve negevive but of Like jwport. 4lse she

should be pexmitted to testify to facte snd clyvoumstanoes

ﬁ&ﬁ@%ﬁﬁ%& the soeident, the driver's movements and sctlomns

in opersting sod comtroliing the sutomsbile, all within her

nts by or con-

without dlspuie thet pleintifl wes mol 4 BETe guest OX pas~

semger, or Lif either, she did emevcise supervisicn o coo-

tvol as outlined shbove, o wee not free from active faule

oeection with sueh opevation, eud took some park a8 &

perticipent in the cecurrence, the trial judge should es-

clude fron the jury on motion the evidesce of the wilness

ik '@%Ms

t% such favts and circumstances relste . o the

perticipetion vel non of the pleintiff in end sbout the

supervision ov the

wperetion of the mutomoblle, or as o

plaintiff®s statué ee & geest ov passenger, and the jury is

regsonably sutisfied frem the evidence thet the wlalopiit

wpeyvise or contrel the operstion of o

BT, oF
ehar plaintiffts stetus wos not that of & weve goest O¥

e e epurt should instruet thew to disvegard

pomy of the pleinriff, snd, Lf there iz ne othew

sdmlssible teatiuony as to the identity of the dwiver, te

returs & verdict for the defend:

SELE




i3,

623, th

are within the vele pyohibiting ¢ witnese from Zesiiliving as

w% ﬁ%@ &

ons with 2 devedent whous sstate fe

o sbate vl O DramE
interested In the result of 2 sult. %The questions propoundad

to The witness In the gese &b bar sought ssgetive testimony

"

wpe opinion wes not preciuvded by the “dead man

atatute.” The cou mithed reversible srovy in sustalning
objesctione thevebe.

Mrs. Robert Hogel, ¢ witness fov plaintiff

that oo Septenber 27, 1961, she beard & louwd cresh sbout

ez 3:00 o'vlock in the morming nesr her b

3 that she zen

iiately, where she sow g wrecked car and two
m wes lyisg in the wlddie of the zoad end

iminetE) in the éitek on the grass; thet she wan

back o her home, ceglled the telephone vperator, and told bew

o votify the police. o just z ﬁ@%f%ﬁﬁw&@@-@%ﬁﬁ@ﬁﬁ‘@%%ﬁ@%

She iz testified

aerived, Foll shortly by oo aubul
thet thers wag » wey

vo the zeeme of ihe aceident. Alse che steted thet che wend

il stely to the scene of the wreck after the cpesh, end

ﬁg@@@%@@ﬁ

theve other then the twe wo

had served sz pelice officer for sisteen veazs, We will pet

thee witness testilfied

detail the treiuing wnd euperience which




4 mad with vespeet to investigeting suzomobile secidents,

ceived, together with his ewperieonce, wea In ou

e apindon

smple to cualify him s & eppert on the supject of wach asuei~

ﬁwv&& and detslle m@%aaiﬁg therato, ﬁmﬁ%%ﬁﬁmﬁ spead of auig-

%@%&1@@ baealved iun %@E@iﬁﬁ%ﬁﬁ pe shown by @&aﬁ parhe end

gd physicel signs.

The %ﬁ?%ﬂﬁﬁ.ﬁﬁﬁﬁﬁﬁ.@%ﬁ%.%g rhe time of the scelidsmt

there WEre preseni 40 e hizhway ab the scane of vhe sopident

speed sone sigps, © morizontsl § coxve

&

signs on the right haod side of the black-

slgn, and Dwo SLOW

rapy end also o “reduce speed” sign; thet thu character af

700 feslt towards Elberta Lo ﬁ@@'@%@@%’@%&%@ he

Found the guponsblle was on 2 vige; thet it wee s 3 cuEve

ﬁ@@ﬂ@rﬁ&@%ﬁﬁ@@“@ﬁnﬁ@@@=?@@nﬁﬁ@ﬁ@-.

He slse pestified that shen he arzived st the Soenc

of the soeident be i e automoblie im the

fe lene of the voad at the ¥

dead e right lme golng 628T.

ol ooy ob the soens af the geoldant.

e Further ohsevved that W ound ekid merke lesding
oast bo west 657 fest that 1eed up Lo the place where he

alms that the sleid marks shorted w3

o ok the eurve in hove, Also be

Ngenels Srom the cer’ sentlered @il

over this lane, to whews the G8F stopped on the Llackiop.




Bhet iz the distamce fvom the point whevs you

Llrst obsewved the shid works back towszds

M

Blberte to wheve the shid marks ended? -

UELl you

voler to your moves and tell the
Cours end fury thet?
fe  To vhere the skld works ended?

Ll
&

Gs Tes siy
be Thet wes 432 feet.

e How fsr wes 1t Srom

where the skid maxks ended

i e antbom

e to the plece you fom
he 22D Laet,

A

blog beck to where thege shid mavis ended -

the 225 feet betwsen where the skid mavks ended

w

-l the place where you found the sulow

#id you find soything betwesn those twe poiota?

bo Ves, I found & lot of debris from the cor: found

e dn the

dug-out holes where the car lop dug ov

Q. Did youo find suy glass?t
4, I id eiz.”

The wvimness then testified that when he srvived st the

> three ledics were present « Mre. Hogel, the plalntiff,

god Gvelyn Showes; thet Mre. Shores wap on the east sude of
the 1961 <

- on the driver's side right even - hev feet

right even with the deor - lping on the bleckiop) she was com-

pletely out of the sutowsbile with her hesd close to the cenbey




6.

rhe blogktop. Hrs. §

remiey wos down in the dita

rar. Soth were lnjured. 4iso he testified thet

he found some Lledy'z shoes wnder the sccelevator of the

her shoes,

et cor and that Mrs. Stanley had om

We think under the facts sod civcoumstamces bLere

presented thet the wiiness Jsburn

szt sustalived objection therete.

ce as to lengthy shid merks (432 feer) mede before

the sutemabiile presy wned over) thet wes no infervence

206 Als. 353, 86 So. &63(3), bere gppliss. LU suetsine the

to be an ampert, &8 here, may em-

press un opinion ss to the gpeed of m sutomoblle predicated

on the Jdistenee the

sires "okidded" on were dvegped along the

wwey before impect, This case was cited with spproval in

tigs, 255 &la. 625, 52 5o, 32 70,

Toe triel court sduitted in evidence, gver the objeg-

it & copy of o licemse teg recelipt issued to

ves for & 1981 tw

e doer G

Hxs. Gevzge ¥. Sho mel, begring 1i-

cense tegy ¥o. 5-1608. This copy was duly certified by the

Commty an o Sull, twue

and gurTeet




I¥e

0opy of the 1962 Licemse Tag Receipt Mo. 5-1608 as it spp

of record in his office.

W% gﬂ«ﬁm&ﬁ@ g@@%ﬁ@& ’Qﬁ o %‘:&%:3‘% @%@?:&E‘n m@%@m g ». - %‘:

the lie

engee ané Bvelyn Showes, the decedent, weve one and

ﬁﬁiﬁ*ﬁ{i@ ﬁ‘%ﬁﬁ‘%‘ﬁ%@&ﬁ@t’&g G gt -

S

the sane persen, wes e

webuiteble prosumpiion thet Mrs,

Shorves was the owmer of the

wk car lowvolved in the weeok, -
2, I7 Bo. 24 GL7(3): Shdnn
104, 41 Bo. 366

of & liceuse tap receipt
=, Mre, Bhores, pives birth to ¢ vebute
viton that she was driving the sucomebile st the

time of the eceldent. Sppeliee contends thet no much pre-

aption obteins bessuse it womld be comtrexy ©o ihe rule

that sn inference cemnot be predicated on guother infevence,

x wule is ther vheve o driver of o sutomo

er of the car on proof

tent proof of sueh cumersbip. It ie further proof thet sueh
egent war acting within the Iine sod scon

s subject

266 Ale. 45, 8¢ So. 24 345,

This com

Tt being commitved to the yule that

table presumption of epemecy exlsts botwesn the deiver mmd




g,

gze sppesrs on the vehicle, or thet the vehicle
iz liceused or repistered for o licemse plete in Bis neme,
we think it logleslly Zollows, mnd we so hold, that proof of

such own mobille ine

erghip eise velses ¢ preoumption, in sutc

Jury csces, thet the we

chine was s: the time of the scei-

whe owner bedng then and there present, under the

;w-%" gﬁ&‘? ’Eg"iﬁ 'ﬁ%i@gﬂ 2{%?& Eﬁ% E‘ga Q@
2 ?‘ 8% ‘{}? ’gﬁg‘e} @ %“{3‘;‘ Efa ﬁ@%
383(12): 61 €. J. %,, Hotor Vehicles, § 51L(E}, p. 218, &d

ceses olbed; Jemmer v, Peno

8% 4. 24 313(6,7), 32 4, L, By 24 976,

Ve comcinde the evidence a8 o the physical condition

of the rosd

at the time, the distence the cor shidded, snd
ite physicel condition sfter it come o rest, and the pressnce

of worning sigps on the side of the yopd, togerber with the

rar ot the tise, would be sdulassible

for the jury to detemsin

& whethsr or not the dviver of the

car wes guilly of wemtomnness in Ite opevstion as charged in

., 263 Ala, 100, 73 So. 24

y dizcussion of the everment thab

lntestate willliully o

nd wantosly injured plaine

eiff. Vhen such avem

nt is in the

gonjunetive, & here,




-of he care - HORCE, WE I

19,

oot of willfulness or design oF PUIpRae 15 DECESSUTF. -

"

";g g@% m@t s%?% %&g m b z“i‘ﬁ &‘é&%iﬁg &

mrl 5F wonid

e copmot say what the evidencs of plad

have been had she beon allowed to testlfy ap to fhe operation

¢ sustain o directed wevdier fov
Fatluve of such proef under the ot reomatonces heve presented.

e pedal court oooml cod reversible epyor 48 hareln

shaerved, wnd alse o Frecting the jury o Teluzn & perdies

for the defendent, It is ovd orad that the judgment be ve-

versed and the ceuse ramanded for Guther procestlingd.

The foregoing spinlon wes propared by B. W Shomons ,

w85

wpary Gisculc Judge., aod wes adopted by this @

LODCNL o
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.

.w:lson Haves, as Adm:mstrator of" the Estate of;—ve?yn Shor?,f,’m_?E?ﬁiﬁ?dAppeHee .

From - Baidwiﬁ Cireuit . Court,

The Staté of Alabama.
City and County of Montgomery. .

I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages numbered from one t0:Ptcosclitn /. inclusive, contain a full, true, and correct

copy of the opinion _of

“said Supreme Court in the above stated cause, as the same appears and remaing of record and on file
in this office.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alebema, this the_-..Zath..,“..,._day of

19 64

&d&moéxya/%«a—w

Clerk of the Supreme Court of Alabama -

iy Appellamt, e e



"HE SUPREME COURT OF ALABAMA

) Div, No._ 110

BettyJeanStanlev
 Appellant,

_Estate of Pvelyn Shores, Deceased
Appellee

~Baldwin Civeult  comt

Certified Copy of

BROWH PRINTIRG CO.. MONTGOMERY




Div, Noo. | CERTIFICATE OF APPEAL. (Civil Cases,)

No. 3063

Ealduin County, Circuii Court.

WILSON HAYES, As Administrator of the Estate of EBveiyn Shores, Deceased,

Defendant,

I, —  _Alice_l. Duck Clerk of Civeuiz Court,
of Baldwin I County, Alabama, hereby certify that in the
cause Of_._____wﬁet.z:}zj&&n,ustaalaym plaintiff _

vS.
Wilson Hayes, As Administrator of the Estate of Evelyn Sizoz'es,,ﬂ&camE dg’fendant_“ .,
which was tried ané determined in this Court on the i3tk day of
September 1962 | in which there was a judgment Tor the Defendeny

on the_%_aé-:h.wm_wmday of
mm_%__mﬁ_%__wml9_&2%_, took an appeal to the __Supreme _ _ Court
of Alabama to be holden of and for said State.

I further certify thatmjm_u&%m@_fm.ﬂm&_h

filed security for cost of appeal, to the Suppens Court, on

the 2% day of__ Zctohas 19 52 , and that._ Jzoes 3 e

T 3 —y

is
e sureWikes: on the appeal bond.

I further certify that notice of the saig appeal was on the

day of 19. __, served on__ Chason & Stone
as attorney of record for said appeillee, and that the amount sued for

was__ Ten Thousand and nof/i00 = = = = o o Dollars. (Sxmroestminmsorrs s)

Witness my hand and the seal of this Court, this the  _88& 24rh

day of_._ ____  OQctober

. PR ,

Clerk cof ﬁ:fe 'Cfircuit Court of
NS
Baldwip County, Alabama,

- RIS UN T IRRTRE AR




REerTER——Y T e e et . 1 2 172 rm 4 1 e 1 o L 10,1 et

CITATICN OF APPEAL Baldwin Times - 200-3-62

THE STATE OF ALABAMA - ) 54 ;_3

Baldwin County - Circuit Court =

TO ANY SHERIFF OF TEE STATE OF ALABAMA GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

13tk day of September, 1262 NESHSEETD. oo

tam cause msaﬁdCourt GRaFei -------Betrtv--'-J-ean;__:St,anley -

Plaintiff, and ... Wilson Hayes, zs. Administraror of_the

Estate of Evelyn Shores Defendant, a judg#ment was rendered against said

Betty Jdean Stanlev

to reverse which _.....Judgment , the said Berty Jean Stanley

applied for and obtained from this office an APPEAL, returnable to the next

Term of our. S¥preme Court of the Staﬁé of Alabama, to be held at Monigomery, on
e e e dEy O s e iy 186.mext, and the necessary bond-

having been given by the said James R. Owen

I ;= S , surefiesg

Now. You Are Hereby Commanded, without delay, to cite the said Wilson Hayes, as fdministrato:

of the Estate of Evelyn Shores, Deceasegy __ Chason & Stone

, attorney, to appear at the next Term of our

said Supreme Court, to defend against the said Appeal, if . they think proper.

... Witness, ALICE J. DUCK, Clerk of the Circuit Court of said County, this 24+h

day of October ., A. D, 196.2___.

Attest:
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CIRCUIT COURT
Baldwin County, Alabama

/(j {ﬁ/f’ ’Z ’//

Vs. } Citation in Appeal
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