FTRANCES HARTRMAN,
IN THE CIRCUIT CcCUurT oW
Plaintiff
’ BaLDWIN COUNTY, ALABAMA
VS

COC4~-CCL4s BCTTLING COMPANY,

A
IMc.

St st S S Rl S S o Nt

Defendant.

Comes the Plaintif?f in the above styled cause and

#iled this her amended Bill of Compleaint as follows:

COUNT IV
The Plaintiff claims of the Defendeant FIFTEIN THOUSAND
DOLLARS ($15,000.00) as damages for that heretofore on to-wit,
the 2nd day of July, 1960, a bottle of the beverage commonly
known as Coca-Cola, which had been sold and delivered to the

Foley Pakery, an esbablishment operated by the Plaintiff and

her husband in Foley, Baldwin C“ounty, “labama, where Plaintiff

was working at the time, by the Defendant, its agenﬁs, seIVﬂan,
or employees, acting withirn the line and scope of Their employ-
nment, and placed under the work table by the sail agents, ser-

vants or employees, of the Lefendant while acting within the

line and scope of their employment, exploded with great force,
the broken glass on the bottle or container causing lacera-

- =

tions of both legs of the Plaintiif =nd causing injury to the

-

saphenous nerve in her left leg below her knee, causing her

great pein and sulfering; to expend sums Tor mellcal treatment;
to lose time from work; and to be permanently injured and /or
a 13 foresaid.

isfigured; ail ©o her Jdamage &8 &
.The Pléiéﬁiff furﬁherﬂé;iégeélﬁaat Coca~-Cole is & boitiled
beverage sold generally throughout the United States and is
considered heathful and
hes been exercised by the manufacturer and botitler in preparing
that beverage for market, Tthe bottles containing the same do
not explode when nrooerly handled by those throush whose hanis

T 1 -

they pess which in this instance wés solely the Defendant,




the line end scope of their employment, untll the time.of the
explosion with great force and that the sole cause of the ex-
plosion of the sald bottle was the nesgligent and careless
bottling and/or manufacituring and/or handling of the said
bottle of Coca-Yola by the Defendant, its zgents, servants
or employees aciting withir the line ané scoze of thelr en-
pioyment, resulting proximately in the injury to the Flain-

.

tiff, the particular acts of negligence not being alleged by

constitute a case of

ALSOTTER Agr FlaintIz?
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FRANCES HARTHAN,
' Plaintife,
VS,

COCA-COLA BOTTLING COMDANY,

INC.,
7 Defendant.

Tl THE CIRCUIY COURT OF
BALDWIN COUNTY, ALABAMA
NO. 4742 o

FEB B2 L

ALIGE J. DUCK,  5ecitsze

!

CECIL G. CHASON
T ATTORMNEY AT LAW

FOLEY, ALABAMA
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e in her left leg, cauwsing her great pein and suffering: to expend

sums for medical treatment and Lo locse time from worc. all to her

The TlaintifT Durther alleges thatCocolcla is & bottled beversge

sold generally tlroughout the Unlted States and is considered healthful
ant palatable a*_c"_ ordirerily when due care Ims been exercised by the

mnvfacturer end bottler in preparing that beverage Ilor mariel, the

bottles containing the same do not exylele when prozeriy handlied by

those through whose hands they gass which in this instance was solely =
i

the defendant, its agenits, servarnts or employees. That the said bottle |

of Coco-Cole in the instant case zad not been opened or tampered with

or irproperly handled from the time it was plzced in ths establisiment

¥mown as the Foley Zakery by the Delendant, its agenls, servanis, or

- B

exployees, until the time of the explosion with great force andé that

the sole cavse of the explosiom of The sald botitle was the negligent

allegations since the facts of this cauvse represent and constitute a
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laims of the defendant PIFTEEN TEHOUSATD AN I\?o/lOO
DOLIARS ($15,000.00) as damages, for that heretofore on to-wit, the
| gecornd Gay of July, 1360, @ botile of a veverage kmown as Coco-Cola,

which was sold by the Defendant to.the business.in the Uity -of Foley.

Baldwin Coumty, Alabeme, lmown as the Foley Bakery, which sald business

is operated by the Tlalntiff and her hushand, exploded due To The negligence

% e

of the deferndant and a3 a proximete comseguence and as a result of suck

. = s o . .
negligence of the defendant, the plaintifl o

7 guffered laceratlions ol both

legs and injury to the nerve of her left leg ani sullered great zain and
anguish and was rut to expense for hospitalization and in securing the ;

time from work and was permanently indurel
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ervices of a physician and loss
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to be ipherently or immenently dangerous. The explosion oFf
of Coco-Cola with resvliing injury and damage to the

vroximete result of

3

T A
LA

in its marnufacture, bottling, distribuilion

marufactured, botuled, handled and sold in such a mammer as not

3 I said boittle
Flalintiff wes the

the pegligent breach of said warraniy by the defendant

and handiing of saild article.
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FRANCES HARTMAN, S

e
-5

Plaintif?f, f IN THZ CIRCUIT COURT OF
VSo % BALDWIN CCUNTY, ALABAMA
COCA-COLA BOTTLING ; AT LAW, CASE NQ. 4742
COMPANY, INC., o
Defendant. %

Comes the defendant in the above styled cause and
demurs separately to each separate count of the plaintiffts

complaint upon the following separate and several grounds:

1. Because it is not alleged in nor shown by the

averments of sald count that the defendant or its agents,

Fye

servants or employvees violated a duty owed to the plaintiff,

2. Because said count does not show that the
defendant or its agents, servants or employees owed to the
plaintiff a duty and that there was a breach of this duty

proximately causing the injury of plaintiff.

e

3. Because said count does not sufficilently show

the nature of the negligence charged zgainst the defendant.

L. Because said count does not allege or show
that the injury to the plaintiff was proximately caused by
the breach of a duty owed by the defendant or its agents,

servants or employees to the plaintiff.

5. Because it is not allegednor shown by the

averments of said count how plaintiff was injured.

6. Because said count does not shate a cause of

action against the defendant.

7. Said count is based on negligence but does
not specify wherein defendant was negligent nor does

plaintiff give a valid legal reason for not doing so.

The defendant assigns the following additional

grounds for demurrer to Count One of plaintifffs complaints




Page 2.

&. Said count seeks to invcke the doctrine of
res ipsa loguitur but £ails to state Tacts making such

doctrine applicable.

9., Said count is based on negligence but does nob
specify wherein defendant was negligent nor dees plaintiff

give a valid legal reason for not doing sO.

10, The allegation ®that the said botitle of Coca
fola in the instant case had not been opened or bampered with
or improperly handled from the time 1T was placed in the
establishment known as the Foley Bakery by the gefencant,
its agents, srvants oOr employees, until the time of the ex-
plosion « % is bub the statement of a conclusion of the

leader, and sufficient facts are not set forth in said
?

count to support such conclusione.

11, The statement in said count that "the said
bottie of Coca Cola in the instant case had not been cpened
or tampered with or improperly handled . . . is insufficient
o negative the possibility of negligence on someone’s part

other than the defendant or the defendant?s agents, servants

or employees as being the proximate cause of the explosion.

12. For that the allegation that myhe sole cause
of the explosion of the said bottle was the negligent and
careless botitling, manufacturing and handling of the said
bottle of Coca Cola by the defendant « « " 1S but the
statement of a conelusion of the pleader and no facts are

set forth to support said conclusion nor O relieve plain-

t£iff of the necessity of averring such facts.

13, For that the allegations of said count are

vague., indefinite and uncertaine.

14. For that the aliegations of said count are

speculative.

3
N




Tage 3.

15, For that, construing the pleadings most
strongly against the pleader, 1t affirmatively appears
that the proximate cause of plaintiff?s injury and damage

was the negligence of someone cther Than this defendant or

its agents, servants or employees.

The. defendant .assigns the following additional

Lo g

grounds for demurrer to Count Two of plaintifffs complaint:

b j

16. or that the allegation that a bottle of Coca
Cola "exploded due to the negligence of the defendant « o oF
is but the statement of a conclusion of bthe pleader and no

facts are set forth to support said conclusion.

17. For that it affirmatively appears from the
allegations of the complaint that plaintiff does not know

of any negligence on the part of the defendant.

18, For that the a1legatlons of said count are

vague, inde finibe anc uncevuavn.

19. For that the allegations of said count are

speculative.

50. Tor that this defendant cannoct e held liable

for acts “of which the defendant may have been gulltiy®, as

is alleged in the complaint.

or that this defendant cannoct be held liabile

hzj

21.
For acts Wof which the defendant may have been gullty and
which may have been the proximate cause of the injuries to

the plaintiff®, as is alleged in the complaint.

!-_rj

22. or that the allegation that the explosion of

the bottle of Coca Cola and the resulting injuries to plain-
£iff were the direct result of some act or achts of negligence
on the part of defendant are TOO VAEUS, indefinite and uncer-

tain to permit a recovery by plaintiff in this actione.

56




23. For that, construing the pleadings most strongly
against the pleader, 1t affirmatively appears that the proxi-
mate cause of plaintiff®s injury and damage was the negligence
of someone other than this defendant or its agents, servants

cr employees.

'_.h

The defendant assigns the following additicnal

grounds for demurrer to Count Three of plaintiff?s complaint:

-

24« For that the complaint is based on an inm plied
warranty that the bottle of Coca Cola made the basis of the
suit was fit and safe for human consumption, and there is
no other charge contained in the complaint that it was not

fit and safe for human consumption.

25. For that the law does not provide for recovery

in case of a negligent breach of implied warranty.

26. For that the allegations of said count are

- x

vague, indefinite and uncertain.

27. For that the allegations of sald count are

speculative.

28. TFor that, consbruing the pleadings most strongly
against the pleader, it affirmatively appears that the proxi-
mate cause of plaintiff's injury and camage was the negligence
of someone other than this defendant or its agents, servants

or employees.

McCORVEY , TURKER , JOHNSTCNE, ADAMS & MAY

Ny fMW

Attornevys for beiencant
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FRANCES HARTMAN, )

Plaintiff, X IN THE CIRCUIT COURT OF
vS. I BAILDWIN COUNTY, ALABAMA
COCA-COLA BOTTLING X AT LAW

COMEANY, INC., ‘
Y CASE NO. 4742

X

Defendant.

Comes the defendant in the above styled cause and
demurs separately to each separate count of the plaintiff's
complainf upon the following separate and several grounds:

1. Because it is not alleged in nor shown by the
averments of said count that the defendant or its agents,
servants or employees violated a duty owed to the plaintiff.

2. Because said count does not show that the defen-
dant or its agents, servants or employees owed to the
plaintiff a duty and that there was a breach of this duty
- proximately causing the injury of plaintiff.

3. Because szid count does not sufficiently show
the nature of the negligence charged against the defendant.

4. Because said count does not allege or show that
the injury to the plaintiff was proximately caused by the
breach of a duty owed by the defendant or its agents, ser-
vants or employees to the plaintiff.

5. Because it is not alleged nor shown by the aver-
ments cf said count how plaintiff was injured.

6. Because said count does not state a cause of action
against the defendant.

7. Said count is based on negligence but does not
speciiy wherein defendant was negligent nor does plaintiff
give a valid legal reason for not doing so.

The defendant assigns the following additional grounds

for demurrer to Count One of plaintiff's complaint:




8. Said count seeks to invoke the doctrine of res
ipsa loquitur but fails to state facts making such doctrine
applicable.

£. Said count is based on negligence but does not
specify wherein defendant was negligent nor does plaintiff
'give émvélid legai reason for not doing so.

10. The allegation "that the said bottle of Coca
Cola in the instant case had not been opened or tampered with
or improperly handled from the time it was placed in the
establishment known as the Foley Bakery by the defendant,
its agents, servants or employees, until the time of the ex-
plosion . . ." is but the statement of a conclusion of the
pleader, and sufficient facts are not set forth in said
count to support such conclusion.

1l. The statement in said count that "the said bottie
of Coca Cola in the instant case had not been opened or
tampered with or improperly handled . . ." ig insufficient
to negative the possibility of negligence on someone's part
other than the defendant or the defendant's agents, servants
Or employees as being the proximate cause of the explosion.

12. For that the allegation that "the sole cause
¢f the explosion of the said bottle was the negligent and
careless bottling, manufacturing and handling of the said
bottle of Coca Cola by the defendant . . . is but the
statement of a2 conclusion of the pleader and no facts are
set forth fo support said conclusion nor *o relieve plaintiff
of the necessity of averring such facts.

13. For that the éllegations of said count are vague,
indefinite and uncertain.

14. For that the allegations of said count are Specu-

lative,

o)
e




15. For that, comstruing the pleadings most strongly
against the pleader, it affirmatively appears that the
proximate cause of plaintiff's injury and damage was the
negligence of someone other than this defendant or its agents,
servants or employees.

"fﬁéJ&eféndaﬁt'éssigns the fcllowing additional grounds
for demurrer to Count Two of plaintiff's complaint:

16. For that the allegations that a bottle of Coca
Cola "exploded due to the negligence of the defendant . . ."
is but the statement of a conclusion of the pleader znd no
facts are set forth to support said conclusion.

17. ©For that it affirmatively appears from the 2l-
legations of the complaint that plaintiff does not know of
any negligence on the part of the defendant.

18. For that the allegations of said count are vague,
indefinite and uncertain.

190 -For that the allegatiomns of said count are specu-
lative.

20. For that this defendant cannot be held liable
for acts "of which the defendant wmay have been guiliy"™, as
is alleged in the complaint.

21. For that this defendant cannot be held liable for
acts "of which the defendant may have been gullty and which
may have been the proximate cause o0of the injuries to the
plaintiff”, as is alleged inrn the complaint.

22, TFor that the allegation that the explosion of the
bottle of Coca Cola Znd the resulting injuries to plaintiff
were the direct result of some act or acts of negligence on
the part of defendant are tooc vague, indefinite and uncer=-
tain to perumit a recovery by plaintiff in thié action.

23. For that, coanstruing the pleadings most strongly

against the pleader, it affirmatively appears that the proxi-




mate cause of plaintiff's injury and damage was the negligence
of someone other than this defendant or its agents, servants
or employees.

The defendant assigns the following additional
_grounds -for. demurrer to Count Three of plaintiff's complaint:

24. TFor that the complaint is based on an implied war-
ranty that the bottle of Coca Cola made the basis of the sult
was fit and safe for human consumption, and there is no
other charge contained in the complaint that it was not fit
and Safe for human consumption.

25. TFor that the law does not provide for recovery in
case of a negligent breach of implied warranty.

26. TFor that the allegations of said count are vague,
indefinite and undertain.

27. For that the allegations of said count are specu-
_lative.

28;\ Fofwfhéf,uégggifﬁiﬁg the pleadings most strongly
against the pleader, it affirvatively appears that the proxi-
mate cause of plaintiff’s injury and damage was the negligence
of someone other than this defendant or its agents, servants

Or enployees.

JOHNSTON & JOHNSTON
Attorneys for Defendant

D sy - :: /‘
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FRANCES EHARTMAN,
Flaintiff, IN THE CGZRCUIT COURT OF
vs. BALDWIN COUNTY, ALABAWA

COCA~COLA BOTTLING COMPANY,
INC,,

AT LAW

NO, 4742
Defendant.

b T A S i T S S ¥

Comes now the Defendant in the above styled cause

and reserves the right to demur or plead specially.

JOHNSTON & JOHENSTON
Attorneys for Defendant

FILED 3%@/4,/”

~ il \
erp 20 1961 éi::%j/ CUTringy




MCCORVEY, TURNER, JOHNSTONE.ADAMS & MAY

ATTORNEYS AT LAW
NINTH FLOOR MERCHANTS NATIONAL BANK BUILDING
HEMLOCK 3-5581 P © BOX 1070
GESENCR T MCCQRVEY
BON B TURNER MCBILE &, ALABAMA
C AL JORNSTONE JR
R F. ADAMS
JAMES L MAY JR

ALLCX T HOWARD, SR r

S SerTan A August 2, 1901
CRARLES B3, 8AILEY, JR,

C.M. A AGGERS, 111

Mrs. Alice J. Duck, Clerk
Circuit Court of Baldwin County
Bay Minette, Alabama

T shall appreciate it if you will file the enclosed
demurrer in Case No. 4742 - Hartman vs. Coca Cola. I am
today sending Mr. Cecil Chason, attorney for plaintiff,

a copy of the demurrer.

Cordially yours,

SO e

RFA/an
Encle



CecIL G. CHASCN
ATTORNEY-AT-LAW
FOLEY, ALABAMA

1961

Mrs. Alice
Clerk of Court

Baldwin County

Bay Minette, Alabame

Degr Mrs. Duck:

I am enclosing herewith Summons and Complaint in tn

case of Frances Eartman Vs. the Coco-Colz Bottling Comperny, Inc.,
an extra copy is enclosed as I wish a copy to be served on

an office of the Company in Mobile and also some agent of She
Company In this County.

L8

¥

L am suggesting to the Sherif? by = copy of this letter that
hz2d in Mobile and that he Then serve a copy on one of
o

the Coco-Cola dellverymen in this Counity, also endorsing this
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FRANCES HARTMAN,
Plairntifdf, IN THE CIRCUIT COURT OF
vs. BALDWIN COUNTY, ALABAMA

COCA COLA BOTTLING COMPANY,
INC.,

AT TAW

CASE NO, 4742
Defendant.

D T W v,

Comes now the Defendant in the above styled cause and
for answer to the Plaintiff's complaint as exhibited against
it says, separately and severally, as follows:

1. Not guilty.

2. The allegations of the Plaintiff's complaint are
untrue.

3. The Defendant is not guilty of the matiers alleged
in the Plaintiff's complaint.

4, The Defendant was not negligent in the bottling,
manufacturing or selling of its bottled beverages to the
éi;gg%i%f;ln e o

5. The Defendant further says it is not guilty for
that the Plainﬁiff or her agents, servants or employees,
while acting withing the line and scope of their employment
as such so negligently handled the said bottle of Coca Cola
as to cause it to explode and as a direct and proximate re-
sult and comsequence of such negligence as aforesaid, the
Plaintiff or the Plaintiff's agents, servants or emplcyees,
while acting within the lirne and scope of their employment as
such, proximately contributed to the Plaintifif's injuries
and damages, wherefore the Plaintiff ought not to receover of
the Defendant.

6. The Defendant further says it is not guilty for that
the Plzintiff or her agents, servants cor employees while acting
within the line and scope ¢of their employment as such S0 neg-
ligently caused the said bottle to be placed in a position

on the floor of the Plaintiff's establishment as to cause or allow

87




the same to be struck or jarred thereby causing the same
to explode and as a direct and proximate result and con-
sequence of such negligence as aforesaid, the Plaintiff or
the Plaintiff’s agents, servants or employees, while acting
within the line and scope of their employment as such, proxi-
mately contributed to the Plaintiff's injuries and damages,
wherefore the Plaintiff ought not to recover of the Defendant.
7. The Defendant further says it is not guiltiy for
that the Plaintiff or her agents, servants or employees, while
acting within the line and scope of their employment as such,
so negligently caused or allowed the bottles of Coca Cola to
be placed in an area which was subjected to extreme and drastic
changes in temperature due to baking ovens in the room, that
the bottle complained of was therefore negligently treated or
handled by the Plaintiff as aforesaid and as a direct and pro-
Ximate result and consequence ¢f such negligence as aforesaid,
“~the Plaintiff or the Plaintifif's agents, servants or employees,
while acting within the line and scope 0f their employment as
such, proximately contributed tc the Plaintiff's injuries and

damages, wherefore, the Plaintiff ought not to recover of the

Defendant.

JOHNSTON & JOHNSTON ﬂ,ﬁm\

By, = 2 @M —
o Jogn/ﬂ fCourtney /// ..

)/ - /4{ ‘3
ok ! Y /

CHASON & STONE..

AN likAgéﬁfa e
)

By

Joqﬂ ahason
S
Attorneys for Defendant.
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was working at th

FRANCES EHaARTHAN, ) Im
i
B a it e { ‘ T
Flaintif?l, } BALDWIN COURTY, ALARAVA
V= } AT LAY
A
1]
i L T TRT e s e Y T ~
COCA-CQLA RBOTILING CCiraNy, NO., L7LZ
TN }
AN e g ]
Defendant. )
Comes the Flzintiff in the zsbhove styled cause and
> = % s o 3 = T g *
£iled this her amended 211l of Compleint z=s follows:

-

e Flaintiff claims of the ~efendant FIFTEEN THOUSAND
DOLLARS (415,000.00) as damages for that herebcfore onm to-wit,
the 2nd dey of Jduly, 1980, a2 bottle of the beverage commonly
known a8 Coca~Cola, which had been sold and delivered tc the
foley Bakerv, =an establishment operated by the Plaintiff aad

ner husband in foley, Baldwin “ounty, “labsma, where Plainti?f

ér employeeé,”acting withis
ment, and placed under the work table by the sald sgents, ser-
vants or employees, of the Zefendant while acting within the

line and scope of thelr semployment, exploded with great force,

the broken glass on the vottle or container causing lacera-

o8

tions of both legs of the Flaintiff and causing in

T e

saphenous nerve in her left leg below her knee, causing her

considered heathful and palatable and ordinarily when due care

1,

has been exercised by the manufacturer and bvottler in »reparin
that beverage for market, the bottles containing the same o

10t explode when properly handled by these through whose hands

4

thie instance was solely the Yefendant,

EE

they pass which 1

i

(first page)
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O

-

its agents, servants or employees, while zcting within the

line and score of their employment. Yhat the said bottle cf

Coco~Cola in the instant case had not been ovened or famvered wit
or improperly handled from the time i1 was pla in the estab-~

lishment known 2s the Foley Sskery by the Defendant, its agents,

servants, or employees, while scting wi the line and scor
of their employment, until the time of ithe exvlcsion with great

Torce and that the sole cause of the explosion of the said bottleé

was the negligent and careless bottling and/or manufacturing
and /or handling of the said bottle of Coca-Cola by the Defendant,

its azents, servants or employees, while acting within the line

and scope of their employment, resulting proximately in the ¢n*u*y

F

to the Plaintiff, the particular acts of negligence not being
the Flaintif?, she belng relieved from the necessity
of making such allegations since the facts of this cause repdre-

sent and constitute & case of res lspa loguitar.

Attorney ‘&F‘rré'ntl N

0
i
M

{second and last
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FHANCES HARTW:

2 oy

'Flaiﬂﬁjii,

VS

COCA-COLA BOTTLING COMPANY

Defendant.

TN PHE CIRCUIT COURT OF
BALDUIN COURTY, SLABAVA,
N 1rf quyi:

MO, 4742

G e

CECIil. G. CHASON
ATTORNEY AT LAW

FOLEY, ALABAMA




MCCORVEY. TURNER. JOHNSTONE ADAMS & MAY

ATTORNEYS AT LAW
NINTH FLOOR MERCHANTS NATIONAL BANK BUILDING

HEMLOCK 3-5861 P O BOX 1070
GLESSNER T MCCORVEY

BEN O TURNER MOBILE &, ALABAMA
C AL JOHNSTONE, JR

# F ADAMS

JAMES ©L.MAY, JR o - -
ALTX T HOWARD, IR September 8, 1861

J.JTPTHA HMILL

CHARLES B,BAILEY, IR,
C.M A ROGERS, I}

Hon. 41lice J. BDuck, Clerk
Circuit Court of Baldwin County
Bay Minette, Alabanma
Re: TFrances Hartman vs. Coca Cola Bottling Company
gir. Ct.. Baldwin Countv. Alabama, Case No.4742

Dear Mrs. Duck

We have been advised tThat the firm of Joanston
& Johmston on vesterday filed an appearance for the defendant
in the azbove case.

4s that firm 1s taking over the defense of the zbove
case from us, We request DPermission to withdraw our firm's
appearance for the defendant, and further request that the
demurrer heretofore filed by us also be withdrawn.

If there is anything further that we need to do in
order to accompiish the above, please let us know.

Thank yvou for your co-operation.

Tours very truly,.

F‘,: & %gj (Z';’
ﬁowavé “JIr.

f ¢
;

CATHE,IR:es " b

cc: Mr. E. C. J. Selander (2) (6857-04~G9)
Mr. John A. Courtney




