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BARLEY M. FRYE,

PLAINTIFF

WSH

U. $. LAND DEVELOPMENT
CORPCRATION

~ DEFENDANT

Comes now the defendant in

says:

NCT GUILTY.

IN THE GIRCUIT COWRT OF

BALDWIN COUNTY, ALABAMA

bt ezl yef b |

AT LAW
NO. L4738

Tt

ANSWER

the above styled cause, and for answer there

\\

S




MORE
A Co

A. Niel Hudgens, of Holdberg, Tully, Hodnette & Mobley, appearing

Defendant.

TRENCH CCORPCRATION, 3
rporation, )] IN THE
Plaintiff, )} CIRCULT COURT OF BALDWIN COUNTY
)
'
vs. ) ALABAMA. AT LAW.
)
. LAND BDEVELCPMENT CCRP., ), NO. 4739
rporation, ),
)
ht
J
N
/

for the Piaintiff.

G. R. CALLENDER, A WITNESS FOR THE PLAINTIFF, BEING FIRST DULY
SWORN, TESTIFIED AS FOLLOWS:
Examination by Mr. Hudgens.

e

»
e
.

O

2
.

O

b=

O

Q.

PA.-

Is this Mr. G. R. Callender?

L am.

Mr. Csllender, what is yvour occupation -~ What is your
position with Moretrench Corporation?

I am Vice President and in charge of their operations in the

Southeast.

[ N
[

Are vou in charge of the operations » Baldwin Count
y 8 2 »

1

How long have you been in such capacity with Moretrench Corpora

Since 1846.

1 1

Are you familiar with the operationsof Moretrench Corporation

in Baldwin County, Alzbama, and i .assoclation and
contracting with U. 8. Land Corporation?

am.

4

\re you familiar with the books and records of Moretrench Corpor

1 am.

g

(page 1
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Did Moretrench Corporeation enter intoc a lease agreement with

- o

and Corporation regserding the leasing of equipment?

i

. S.

L-vl

}A-

Yes &3

What was the date of the legse?

The lease was made on Cectober &, 1860; it was signed by
U. S. Lend Development Corporationm on October 7, 1950,

and wes finally velidated by our home office on Qctober 14,

Who executed the lease for U. 8. Land Corporaticom?

James Wirth.

Who executed the lease on behalf of Moretrench Corporation?
Myself, G. R. Callender.
What were the rerms or vrental agreement under this lease?

to furnish U. S. Land Corporation certain well po

=
ol
(g
H
0]
0]
ol
Tt

and pumping eguipment tc be used on their property for the
construction of certein improvements for which they agres

<
!

to pay the sum of 310C.00 for In-boun

Mr. Cellender, lef me show you this photostatic copy of a

lease or agreement which has your signature and Mr. Wirth's

signature on it Is this the agreement thut vou a&re now
referring to’
L. VYes.
[R. HUDGENS; I would like to have this marked zs Plaintiff's
exhibit I.
REPORTER 'S NOTE: Agreement zbove referred to is duly marked
Plaintiff's exhibit 1.
HUDGENS: I would nmow like %o introduce Plaintiff's exhibit
1 into evidence.
I now hand to you, Mr. Callender, Plaintiff's Exhibit 1 -
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What were the payment terms under the

U. 8. Land Development Corporation agreed under the terms

of this lease to pay the following rentals, monthly for the

I £~ -
v, 0T

\
hL]
[up)

Property: Firg: montn, 35

[

C

-

5563.50, and for each and every month

"

For what period of time was t

The agreement actually ran from Qctober &th. to gbout the

4

widdle of March, when the equipment was recoverad by ourselves.

Wes the equipment returned to Moretrench Corporation, or aban-

?

£

done

acting under the provisions of Paragraph 22 of our lease

agreement we proceeded to repossess

and return it #o our warehouse.

W
it

d U. 8. Land Development Corporat

his legse?

ct

None whatsbever.,

What is the amount due Moretrench Corporation by the rerms

of thislease agreement?

$4,082.13.

Mr. Callender, would you please iten
break down the figures?

We have the sum of $100.00 for in-bo
were forced to pay, and for which we
by U. 8. Land Corporation; there is

for the first months rent, an item o

D
Hh

i

ld

months rent, and item of 3481.0 or

C

item of $481.00 for the fourth month

(page 3)

nis lease or agreement in

und freight, which we

lease, Mr. Callender?

-
the second month,

thereafter the sum

Landg worporation, and

Or recover the equipment

ize for the Court, or

never were reimbursed
an item of 3695.00

£ $563.50 for two

the third months rent, and

481,00

Fh
45>

§ rent, an irem o}
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of the sixth month rentzl, and an item of S48

or the f£ifth months rent, and an item of 3304.53 for a par:
) . P

.25 for the

(@)

shortage of material for which we were unable to £ind, or unabl

to recover from Y. S. Land Corporaticn, and an item of 3239.0
for our cost of repossession and recovery and removal of the

equlpment from the ground, and an item of $250.060 return

frelght on the equipment fo our warehouse in Tampa, Florida.
by
Now Mr. Callender, the amount due/lJ. §. Land Corporation,

by the terms of the lease is now in the amount of 354,082.137

=N

Yes sir.

4

Mr. Callender, I now show you statement titled "Accounts
receivable Ledger and ask you if you can identify that?
Yes, that is a photostatic copy of the Account of U. S.
Lend Development Corporation, such account being in
connection and under the terms of the lease agreement which
we have previously mentioned.

You ere familiar with that instrument?

That is a part, or was a part of your file?
Yes sir.
HUDGENS: I ask that this be marked Plaintiff's Exhibit 2,

and introduce it as such.

You have checked the figures for accuracy?

You have checked the figures on this itemized statement for
accuracy?

I have.

In your positiom with Moretrench Corporation, you would have
knowledge of the correctness of this statement?

Yes sir.

According to this statement of account, Mr. Czllender, what

(page 4
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is due Moretrench Corporaticn from U. S. Land Development
Corporation?
A. 54,082.12.

Q. Mr. Callender, has Moretrench Corporetion complied with 211

of the terms and conditions of the contract on its behalf?

A1

Q. Mr. Callender, I show you a2 lien that was filed on behalf of

Moretrench Corporation against U. S. Land Development

Corporation. Would you Llook at that instrument, please?

n Baldwin County,

b

L. This instrument indicates that it was filed

Alabama, on April 27, 1861.

1

G. That is the same instrument that is attached to the bill of

Q. Mr. Callender, what is the interest that has accrued on

this amount due as of today?

Fh

A.  As of August 5th, the sum of $449.03 interest accrued.

Q. So the amounlt due Moretrench Corporation, or the total amount
due, including interest is 34,531.187

(page 53)
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1 hereby certify that the foregoing, consisting of

1]

ges 1 to 5, both inclusive, is a tree and correct transcript

+

Fh

of the testimony as taken by me, in open Couxt in the gbove styled

cause, on the 2lst day of August, 1932, in Bay Minette, Alabama.

s

=5

This 21st day of August, 1982.

L IS

Court Reporter.
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- Ealnor ﬁttings to be more particularly gescribed in copy of ship

o S atn i
L0 T

Form AG0-8

OUR JOB HO. T 1676

: -fé.t,h ds.y ot 06'@0’08‘2‘ is- 60 , by and between MORJ:.TREI\CQ CORPCRATION of

”_MABEONEHE o
'_:_Roekaway. New. Eersey. here!naﬁer cilled Leaior, and Ua Sa E,,&BED ﬁEWL@?ﬁ‘E?\I’? C@RWTLOR _
S‘t&r Eom@ %3 B&phﬂ@? Al abama S © % hereipafter- called Lessee,

o and bt.aed_ on surt:.ca amd aub-aa*mce conditions being stbstantially as represented by Lessee.

'WI’I’NESEM Leaaor, for "the conszdem&on hmiuarter named, and upon and sublect to the terms and conditions men.

“tioned hemm, leases’ to Lessee for. the time specified herein, for the use or possession of, the foliowing equipment {including
ping list accompanying sbipment, pertaining thereto ‘::ut w}.ur-h

construction, located at II@ET

sre not spec&ﬁm.ly menﬂoneﬁ herein} for use on Sewer S
| LAKD mvsmmmm

County, State of flabama for {owner) UeSo

20Y 67 Header Pipe
: 6ﬁf}1,scharge Pzpe SRt : : |
_.2 wfellpeln‘ts e “tCEg LI

1 MD Jet Well W/onver 177

| 5f;200¥ :Jet Hose

Recessary flttlngs

wilt xoad oquipmant and. ﬂtti.ngs fob. cars or trucks “at. Tam?a’ lorida - or other; points of
¥ ‘transport equipmenf. 10 the work aﬂd will, insta‘ii same according to the direction given By Lessor
supenntend this’ installataon. hé sheil-work under the . direction of Lessee and Lessee will pay
Tﬂi"‘ty  Dollars. for ‘each®__hour day, end Lessea will a.zso pay for

pe 'hour Time o: man required :or hia ﬁranspm ation to aud from the work shall be paid by Lessee :o Lessur

e e b ettt

g ghé ‘dhiave: day rate! :ﬁur each calendar day required for the trip.:’ Lessee’shall also pay te Lessor the man 8 nﬁng :md

i transportaﬁon- 'expanses. o _
. Flerida

. 5 ,T.he- ' 'ot"tb.e rgental. period shau ‘begin within .:L da.y(,s) aiter the equipment is shipﬁe& zrom ” ..+.~._...4’.
§ _ ”ﬁmmma;“ﬁi@rida

ykéﬂ'o‘d Tar: b4 endmday(s} betore ,the equipmem is received at
16 this mmt OF. prepaid 45 eq:.al amount t6 any other -point of delivery selected by Lessor: . : Syt
m

"renuu perio&, Lessce shall pay to Lessor for the Rental of the equipment ’or___..._._.,, _‘_. a2
. SAX Hundreg ﬁlnety-%ive &ﬂé ffﬁﬁ T

Potice v%mmeas:mmﬁs Slx Hgg@red ﬁlnety-Flve and’ no/EU@

: Sl [ St fota O T—— PaVabie on receipt of ‘fnvoice:
_-"_{"":ont.h _f" e '8 IS it ‘Payable on’ rece&pt of m*roice"
: R fmis Cgmenthoo e g o Payable on. receipt: of kmvoice: A
'-'Renml tor the i momth ' R 3. Payable on receipt-ot-iavoice.'.f- :

:'For a.nr additianal mml L-essee shell pay Lessor at the rate of FO'EII‘ Eﬁﬁ&red EightY'one aﬂd mﬁ/ 100 RS

- (&%69 Y Dolla:a ‘per calendar MEBF% -l payable ‘on receipt of invoice,

Leame wil 'umigh Lessur with 2 written order for any work, matermis .or_use of -equipmient -not’-covered-in this” agx’gmment'
o 1-and ahnn PRy -Lbssor tm- same ‘on Fecelpt of inveies. : : . Dl

"-_'8; -'iThis agreement (wgemer with the supplementsl conditions, etc, as printed on “the back of this sheet} comaims &II of the

' agreement ‘bstween Lessor and Lessee and is to be binding mpon:-the heirs, executors; administmtorﬁ, succesaom and zs- -
- signe oz'bo%!;__panies hereto, whan approved by Lassor at fts Mazin Office at ‘Rockaway, hew Jersey. _ . '
"&SS WHER’EGF THE PARTIES HAV" ‘SET THEIR HAhDS AND SEALS, IN DUPLICAT::.
: (GHETRENCH coa@om'rxon

'_.'N w:-

(Tiﬂe}

19__4’_‘(5

. (SEE BACK OF THIS SHEET)

L T A L Vb AR e i




16,

14.

16.

7.

18,

TAMPA, FLA., HOUSTON, TEX.

19,

LU

T PR AGREEMENT (Continted)

."Lessee agrees to pay direct to the vroper authorities any and all local or state taxes levied agalust this equipment by any local
or state tax authority. . )

The acceptance by Lessoror its agents of checks, notes or other evidence of indebtedness shall not he considered - as pay-
ment under the (érins’ of this agreement uniess”and until steh Aum or sums have actually been Daid’ to Lessor in“cash of

vy

the . equivalent valge of United Stares Dollars together with lewal interemt added irem e due dite of #Rid pavmenis to the
dates paid, g ; ' T o :

:_I.essee.__ag:gea_ to _‘s.ssame any and all Hability for damage to persons or property arising out of or consequent. upon. the use
or bapdling of this equipment for the duration of this agreement or any extension thereof. _ T ‘

destrue

tive elements,

'gree'é_wtq‘,sﬁpply all operzting energy and take good tare of the equipment, protecting same @gﬁn‘bt{ﬂiﬁe or Bthe"i‘

. w A

Léssee “a.grees to use only the best grades of fuel and ivhricating oils and greases, and to hb'i"de 't-:y‘the recommendations set &

forth in the engine manutacturer's instruction book for operation and the Lessor's instruction book pertaining to the proper

care and operation of the equipment.

Lessee agrees not to sublet thig equipment, nor to remove the same or any part thereof, o any other place or places than &

that named herein as the place of installation, nor i permit. uge.or removal by others without the written consent of Lessor.

I after the first month rental period the equipment ]eaéed undéxj th'is‘ éon'ti-act is to remain idle ‘on the job, for 15 cohée'ct'ti've'

- calendar days-or more, because the job is shut down due to extreme weather conditiops or inability on the part of the Contractor

1o obtainthe necessary materials to carry on the construction, the Lessor wil! adjust the rental time in the following manmer:
The number of idle days, which must be 15 or more c¢onsecutive calendar days, shall be enumerzted and mutually agresd. upon.
The rental credit for the idle time shall he applied by moving the terminatich date of the centract back by one-haif (34) of the
number 6 da¥s of idle time, The number of {dle days for which credit will be given are not to excead 50% of the number of deys

to be paid for. No allowance wi
only if the Lessee notifies the

Alven for idle time less than 15 copsecutive ealendar days. The foregoing will be allowed
r, inwritlng, at the:time the idle . period begins and again at the end of the idle period.

Lessee shall return to Lessor, (freight prepaid), =l equipment covered by this agreement (or &8 covered more specifically
in the shipping tickets accompanying shipment together with any extra- -equipment - that may be subsequently shipped) to
. Lessor in ag good 2 condition as received, (reasonable wear and tear excopted) at ROCKAWAY, N. I, CHICAGO, ILL.,

Lessee _aha&i notify Lessor 10 days prior to date return shipment is to be made, s0 that Lessor can furnish Lessee. with proper
. -shipping address,

Lessee upon shipment wil senq Lessor z list of all equipment returned with shipping bill. Lessor will check this st with
the amount of equipment so retarned and in case of any differences Lessor will notify Lessee and send Lessee an aceount of the
“equipment as received. Any equipment not returned shal] be charged to Lessee at existing prices less a credit of % of the pro-
‘portionate rental heretofore paid by Lessee for the use of said equipment. If any of said equipment is returned in a damaged or
corroded condition, {other than that canced by reasopable wear and tear and non-corrosive ground water), Lessor will repsir or

Lessee will Dy, upon receipt of invoice, for labor.
pairs required, unless sugh repairs are required as the result of defects in the equipment when originally furnigshed, Lessee will
also pay for any on-job services by others, wher such services are not authorized by the Lessor in writing.

‘replace said equipment and Lessee shall pay for the cost of such repairs or replacements.

P

2ris, transportation end living expenses, in connection with any on-ob re-

1
i

_;2_0;i;lﬁ5-!;:15&&';4@\;9&_}&;32’:3;:;@{1ditigna!._eguinmgn;.mp'.-'._ei- ‘and, above the..equipment liated -_Nin.;-t.ﬁls‘..:égz&ement'.wi_s_ subsequently  furnished . . .. .

to the Leszee by the Lessor for use or possession 0f it Is agreed by both parties that payment {or any additienal. equipment

.shall be made at curreni prices in effect at the time of shipment; and in the event that subseguent rental agreaments o
- €over:the additional equipment are net made ang executed by both parties, it shall be considered that all of:the termisof

this contract shall apply to the additional equipment in the same . force ang effect as I the additional equipment and the

prices for same were set forth in this agreement.

t'hx;icibrsﬂobﬁ;aﬁd ‘2greed that should Lessee defanl: under any of the provisions of this agreement Lessor may - take pos;

" session’ wherever ifound of this or any other equipment (or any part of same heretolore iezsed by Lessor to Lessee pre-
vious to or subseguent to the signing of this agreement) upon giving ten (10) days notice of its inteniion to do 30 by writ-
Len notice mailed to Lessee at the address herein contained, or at such other address ay Lassee may degignate and’ that in
the event of such default all rental due or to become due under this agreement shall immediately become due and payable.

23

Legsee hereby specifically. waives any right.o! action for respass and  any. and all claims for damages -against’ Lessor, or -

its agents, that may arise out of or be incurred ‘by -the act of, or CONnSequeni upon the seizure or repossession by Zessor-or

its agents of any of the equipment herein referred to In consequence of the failure by Lessee i, conform to tre terms of :
thiy agreemeani, and Lessee hereby empowers and authorizes Lessor to act for Lessee {n order to facilitate such repassugzion b
and hereby agrees to pay to Lessor the reagonable expense of such repossession a8 may be incurred by Lessor in eflecting ‘

sald repossession or seizure.

-

The lability of Lessor to Lessee is expresaly limited to the free replacement {f. o, b. noint of shipment) of any defactive
part or parts of ihe equipment furnished under or subsequent o this agreemesnt on receipt by Lessor of sald defective part o,
or parts £ o b. Rockaway, New Jersey, provided such defeet s not caused by misuse or meglect an the part of Lessee,

o,

1
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