MATTIE FRAZIER, IN THE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA

)
)
)
)
vs. ) AT LAW
)
BEAR ICE CREAM CO, , 2 )
corporaticn; JOSEDPH BEAR, doing )
business as Bear Ice Cream Co. ; );
LINWOOD COLEMAN ARMSTRONG; )
JAMES ISCM GAVIN; and XYZ, the }
“person, firm, -partnership, or )
corporation who operated a truck )
invelved in a collision with Elder 5. )
Frazier on July 14, 18 €0, at or near )
a point 300 feet west of the intersec- )
tion of Highway U. S. 90 and County )
Road No. 66 in Baldwin County, )
Alabama, whose true and correct )
name 1s otherwise unknown but will )
be added by amendment when )
ascertiained, )
)

)

Defendants.

DEMURRER TO COMPLAINT

Comes now Defendants, J OSEPH BEAR, doing business as Bear Ice
.C'rea.m Co., and JAMES ISOM GAVIN, separately and severally, and demur
to the Plaintiff's complaint and to each count therect, separately and
severally, and for grounds of demurrer thereto sets down and assigns the
following, Separately and severally, to-wit:

1. Said count fails to state a-cause of action.

2. Sufficient facts are not alleged in said count to show the existence
of any legal duty owing by said Defendant to the Plaintiff at the time ang place
complained of therein,

3. Sufficient facts are not alleged in said count to show the breach or

any legalduty by said Defendant at the time and place complained of therein
Owing by said Defendant to the Plaintiff at said time and place.

4. Sufficient facts are not alleged therein to show that Plaintiff's
injuries and damages complained of were directly and proximately caused by
the breach of any legal duty by said Defendant at the time and place complained

of therein owing by said Defendant to the Plaintiff at said time ang place.
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5.. The allegations in said count are vague, uncertain and indefinite.

6. The allegations in said count are s0 vague, uncertain and
indefinite that said Defendant is not sufficiently apprised of what he is called
upon to defend.

7. The aliega‘tlon therein that all of Plaintiff's injuries and damages

' céi*nplam»d of "were caused as a oroximate result of the combined and con-
curring negligence of the defendants, in and gbout the operation of their
respective motor vehicles at said time and place" is a mere conclusion of
the pleader unsupported by sufficient averments of fact.

8. Sald count does not charge said Defendant with negligence except
by conclusion of the pleader unsupported by sufficient allegations of fact.

9. Sezid count does not chafge sald Defendant with the breach of any
legal duty cwing by sald Defendant to the Plaintiff at the time and place
complained of in the complaint except by conclusion of the pleader unsupported
by eI S SR o R B

10. The allegation therein contgined that "the defendants wantonly
injured and damaged plaintlff on said date and occasion by wantonly causing
their respective motor vehicles to collide with plaintiff ‘S automobile, which
plaintiff was operating, as aforesaid, at said time and place" is 2 mere
conciusion of the pleader unsupported by sufficient averments of fact.

11. 8aid count does not charge said Defendant with wantonly injuring
or damaging the Plaintiff except by conclusion of the pleader unsupported by
sufficient averments of fact.

INGE, TWITTY & DUFFY

N A Z\j:fjw

Thomas E. Twitty, Jr.
Attorneys for Defendants, J oseph
Bear, doing business as Bear Ice
C‘ream Comrpany, and James Isom
Gavin, separately and severally.

Address of Counsel
1309 Merchants National Bank Buﬂdmg
Mobile, Alabama

ALICE J, DUES, Sees




MATTIE FRAZIER, IN THE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA

vs. AT LAW
BEAR ICE CREAM CQ., a
corporation; JOSEPH BEAR, doing
business as Bear Ice Cream Co.;
LINWOOD COLEMAN ARMSTRONG;
JAMES ISCM GAVIN; and XYZ, the
person, firm, partnership, .or
corporation who operated a truck
Involved in g collision with Elder E.
Frazier on July 14, 1860, at or near
- a point 300 feet west of the intersec-
tion of Highway U.S. 90 and County
Road No. 66 in Baldwin County,
~Algbama, whose true and correct
name is otherwise wmknown but will
be added by amendment when
ascertained,

e el i i e il L N O R N N S P N R Y

Defendants.

NO. 47%%

PLEA IN ABATEMENT

....Comes now Bear's, Inc., a corporation, appearing herein by and
through Inge, Twitty & Duffy, its attorneys, solely and specially for the
purpose of filing this Plea in Abatement and for the hearing of the same,
and for no other purpose or burpeses, and without submiiting to the

jurisdiction of the Court, and pleading in abatement says as follows:

That it is now, and has been at all times continucusly since and
including June 1, 1960, a corporation organized and existing under the
laws of the State of Alabama with its principal place of business in Mobile,
Alabama; that its true and correct corporate name is now and st all
times during i“.ts;.'-cdrporate existence has been "Bear's, Inc., " and thaf
its corporate name has never been "Bear Ice Cream Co. ;" that the
Defendant, James Isom Gavin, was at the time complained of in the
Plaiatiff's complaint on file in this cause employed by the undersigned
Bear's, Inc., a corporation, and was not at said time and has never been

an official, agent or employee of or in any manner connected with Rear Ice
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Cream Co., & corporaticn, if in fact such a corporation exisis or has
existed; that if there was at the time complained of in the complaint, or
at any time subseguent thereto, a corporation whose true and correct
corporate name was or is "Bear Ice Cream Co., " such corporation was

and is and has always been during its corporaie existence a separate and

-~ distinct legal entity from the undersigned, Bear's, Inc., a corporation, .
cand sald corporation, if any exisis or has existed, does not now and has

never heretofore had any stockholders, directors or officers in common

with the undersigned, Bear's, Inc., a corporation.

WEEREFORE, the undersigned, Bear's, Inc., a corporatzon
says that this suit should be abated, and sheould not be allowed to proceed
against the undersigned or Bear Ice Cream Co., a corperation.

BEAR'S, INC., a corporation
BY INGE, TWITTY & DUFFY

By’%j/,,, i \Zzé_ﬂuf/zl

Attdorneys for Bear's, Inc., a co*"po tio

State of Alabama )
County of Mobile )

Beifore me, the undersigned 1\}0-:&1"37 Public 91 and for said County in
said State, personally appeared (e 86 (b A2 sy Who being
duly sworn, deposes and saysthat  ( /Feois L/ o ol oo of
Bear's, Inc., a corporation, and adtforized to make #fis affidavit; that

is cognizant of the facis set forth in the above and foregoing plea in abalement,

and that said facts are true and correct.
\/_; f[/ 4 / [ o

At

Subscribed and sworn to before me this ‘/’f day of July, 1961.
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And @1@inmiff avers that all of ner sald injuries
ond damages were caused &85 & prozinase resuls of the compined
and concurring nagligence of the defendants, in and Qboub the
-gperation of ﬁh@i?‘f%&?@@ﬁiVQ moter venleles at sald time
and PLacee | '

o gcomT NG

- For this count of her c&ﬁplaimﬁ @i&ﬁﬁﬁi@fﬁaﬁﬁ§ié'”ﬁyl'
211 of the wordg and figwres of Count Dne, frop ite peginning
down %0 &nﬁ.iﬂ@iﬁdiﬂg'tﬁ@ WOTAS s W custoRATY pursits for
& long period of time®, where said words first’ appear rogether
ip sald Sownt Ones snd adds vhereto Por thils count of her
complaint the followings

And piaiﬁtiff avers that the defendants wantonly

injured and samsged pieintiff on gaid date end cccasion OF

wepbonly ceusing wheir respective mOTOY venicles to collide

with the gunomobile in which plaintifl was Tiding a8 afﬁreséiég

Hﬁﬁ,aai@m@imaan&wﬁlac&;~andg&ain%iff“aﬁ@rsﬂthat'&s“a‘ﬁéﬁxﬁﬁ =

wabe resull of such wanton conduct she Was coused Lo gustain
and &ld sustain the injuries and danages complained of and

get out in Count one of Fex complainte

Wm. Dew White, Jra
John He Morro

»100 Comer Building
mipminghan 3 Alehama

?1ainzi§§'ﬁamand& a jury for whe trial gf this 2auSSe

Etorney Lor Tiloinbitt
Prgintiffts Address:

Mentie Frazisr
Boube 1, DOX 15-1/2
arerrett, ALadand

E@f@ﬁﬁ%ﬁ%@*-ﬂ&drasS@ﬁa ' Joseph Bear

1imtood Colemen Armsbrond 3127 Spring #ill Avenue

nobertsdale, Alebanad Wobile, Alabame
James Isom Gavin Bear Loe Crean Company
1253 Gorgss Soreel 1117 Spring BL1Y Avenud
yvmndle, Alabame. Hobile, Alabemd



the 1hth day of July, 1960 while plaintiff wes riding as a

omobile over which she had no charge,

passenger ia an aul
diractlon, or control, on & pudblic highway, co=-Wi%ts; Ue So

Bighway 90, at a point, wow-wit, one and nine-tenths o miles
weat of the ¢ity limits of %@x&ays Baldwin County, Alabama,
rear the imtersection of Te 8. 90 and County Road Number éé,
she defendant, Linwood Coleman lymstrong, Wes opersting a
notor vehicle on Te S Highway 90 near the sald intersection,
smd the defendant, James Isom Gavin, who was the servani,
agent or employee of the defendants Joseph Bear doing business
as Bear Ice Cream Co., Bear Tee Cream Coep and X712, and was
sebing within ths line and scope of his employment as such,

cg operating another moutor wehicle on Ue 5. Highway 90 near
she said intersection. 4And plaintiff avers thel at gsald time
and place, as aforssaids said defendants so operated thelr

regpective vehicles as to canse sheir vehicles te collide

Lo Bhe amﬁwmeailﬁ in-wirich-plaintiff wes ridin z a8 eforesald,

praxﬁm&m& consequence thereol plaintiff was injured

zed as follows:

Her brain, hesd, neck, left foot, ankles, knees,
hips, left shoulder, abdomen and other perts of her body were
%fhlﬁmm and contused:; the muscles and i*gamanﬂs of her head,
neck, left foot, ankles, knees, nips, left shoulder, abdomen
and other pards of her body were sprained, strained, torn,
suisted, wrenched and otherwlise injured; she wes injured
snternally: her nervous sSystem was shocked snd impaired; she
was comsed to be confined to the hw$§i®8&$ t@ th@ hed and Lo
she home Tor & long pericd o m&ma# 3%@ Was wa&@ gick, sSOIs@
and 111 for a long peried of time; the nerves ef her body were
snjured and damagedj her hears was weakened and dsmaged; she
was pr@ﬁﬁntaérfrmm engasing in her customary pursulis for a

leng perdod of imo.




WHITE, BRADLEY, ARANT, ALL & ROSE
BIRMINGHAM, ALABAMA

August 25, 1961

Honorable Hubert M. Hall, Judge
Cireuit Court of Baldwin County
Bay Minette, Alabama

r. Rear Ice Cream Co.,
oo 473k

Eldar-?ré$&er_v. Bear Ife Caeam Co.,
et _al - Calse Ho, L733

Bhar Juige Hall

We re hee plaintifls 3§
fhregoing causes which are sqt before Jou
of pieadings on August 31, lgﬁi*_J&maii’

an asvtorney |

believe, thit these defenflanys are not properly] named.

Th conjunction lith the chmmgncement of Zlder El Frazier®s
shit we propounied interrpgafories to the defenflants. ¥r.
TwIToY Lhdlcated vodt ne wouid give consideration to Rhis
answers in the near future, although the time for Tiling
his answers has not vebt expired. We will need hls answers
before we are able to file the amendments that his pleas
in abatement will reguire.

Mr. Twitty suggested, and we concurred, that his
demurrers be taken under submissicn by you without counsel
for either side actually appearing. We hope that thereby
we do not work any undue imposition upon the court.

It was my.last information that Linweod C.
Armstrong, who ls one of the defendants in this cause,
had not been served with process. This fact may create
some difficulty in connection with the September 15
setting of this cause and may regqulre us to call upon
the court for a continuance of the trial setiing.




Honorable Hubert M. Hall, Ju&ge
August 25, 1961
Page Two

I am sending a copy of this letter to Mr,
Blackburn, whom we plan to associate on the occasion of
trial, with the reguest that he give this matter any
additm@ﬁai attention that it may require in connection

with the August 31 date for settling of pleadings.

Very respectfully vours,

JHsdd

ces Mrs, Alice Jo Duck
Clerk, Circuit Cours of Baldwin C@unﬁy

¥r, J. B, Blackburn
| e, Thomags Twitiy, Jre




STATE OF ALABAMA ) IN THZ CIRCUIT COURT
BALDWIN COUNTY ) OF BALDWIN COUNTY, ALABAMA
0 ANY SHERIFF OF THE STATE OF ALABAMA - GREETTINGS:

You are hereby commanded to summon Bear Ice Cream Co.,
a corporation; Joseph Bear doing business as Bear Ice Cream
Co.; Linwood Coleman Armstrong; James Isom Gaving and XYZ, the
person, -rirm, -partnership, or corporation . who operated a truck
involved in a collision with Zlder E. Frazier on July 1., 1860,
at or near a point 300 feet west of the interssction of Highway
U. S. 90 and County Road No. 65 in Baldwin County, Alebama, %o
appear vefore the Circuit Court, %o be held for said County, at
the place of holding the same, within thirty days from service
of this process, then and there to answer the complaint of
Mattie Frazier.

WITNESS my hand this /9 dav of June, 1961,

é&&u&ﬁ- hlry 4‘*/%&

(BZAR ICE CREAM C0O., a corporation;
(JOSEPH BEAR, doing business as Bear
(Tce Cream Co.: LINWOOD COLZMAN
(ARMSTRONG; JAM3S ISOM GAVIN; and XYZ,
{the D@rson firm, partanership, or
(corpowaulop who operated a truck
(involved in a collision with Elder E.
V3. (Frazier on July 14, 1960, at or near
(a point 300 feet west of the inter-
section of Highway U. S. 90 and
(Counuy Road No. 66 in Bzldwin County,
(4labama, whose true and correct name
(is otherwise unknown but will be
{added by amendment when ascertained,

MATTITE FRAZIER,

e M M St M Mt M Ve St S Yt Nt et N e

Plaintiff, - | Defendants.

CQUNT ONB
Plaintiff claims of the defendants the sum of Twenty

Thousand Dollars ($20,000.00), as damages, for that on, to-wit
2 >
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the 14th day of July, 1960 while plaintiff was riding as a
passenger in an automobile over wnich she had no charge,
direction, or centrol, on a public highway, to-wit, U. S.
Highway 90, at a point, to-wit, one and nine-tenths miles
west of the city limits of Loxley, Baldwin County, Alabama,

IT

~near the intersection of U. S. 90 and County Road Number 66,

the defendant, Linwood Coleman Armstrong, was operating a
motor vehicle on U. S. Highway 90 near the said intersection,
and the defendant, James Isom Gavin, who was the servant,
agent or employee of the defendants Joseph Bear doing business
as Bear Ice Cream Co., Bear Ice Cream Co., and XYZ, and was
acting within the line and scope of his employment as such,
was operating another motor vehicle con U. 8. Highway 90 near
the said intersection. And plaintiff avers that at said time
and place, as aforesaid, said defendants so operated their
respective vehlcles as to cause their vehicles to collide

- With.the-automoblile in which plaintiff was riding as aforesaid,
and as a proximate consequence thereof plaintiff was injured
and damaged as follows:

Her brain, head, neck, left foo%t, ankles, knees,
hips, left shoulder, abdomen and other parts of her body were
bruised and contused; the muscles and ligaments of her head,
neck, left foot, ankles, knees, hips, left shoulder, zbdomen
and other parts of her body were sprained, strained, torn,
Twisted, wrenched and otherwise injured; she was injured
internally; her nervous system was shocked and impaired; she
was caused to be confined to the hospitsal, to the bed and %o
the home for a long period of time; she was made sick, sore
and ill for a long period of time; the nerves of her body were
injured and damaged; her heart was weakened and damaged; she
was prevented Irom engaging in her customary pursults for a

long period of time.




John H. Morrow

-3 -

| .“ffnnd pla1nt1f¢ avers thnat =211 of her saig 1n3ur1es
¥ana damaves were caused as a pProximate rpsul of une.combined”':
- and concarrlnv negli en@e of the defendants, in and about the
_zfoperaulon 0¢ thelr Tespective motor vehicles at said time

and placeo

For~uhls comnt of her complaint plaintirf adopts
ali of uhe words ana figures of GCount One, from its beginning
down To and’ 1ﬂclud1ng the words, fher Customary pursuits for
a lon" period - of ulme“, where said WOrdsgfirst appear together
in said Countvone5 and adds uheveto for this count of her
complaint: the follow1ng.

Ang- pla1nt1f¢ avers that thé.defendants wantonly
1n3ured and damaoed olalﬁtiff on said‘date and cccasion by
wantonly caus*h? ohélr Tespective motor vehicles to collide
with tne auuomoblle in'which plainticse was riding as aforesaid,
wau”sa&dwtamegandmplace;-and~Dlaintiff avers that as a proxi-

ate resu&t of such wanton conduct she was caused to sustain
and dld Sustain the injuries ang damages complained of and

Set out in Count One of hayr complaint. ..

e Attorneys for Plaintiff
“Wn. Bew White, Jr.

2100 Comer Building
- Birmingham 3, Alabama

Plaintiff demands a Jury for t

Attorney for Plaintiff
Plaintifsfrg Address:

Mattie Fragier
Route 1, Box 19-1/2
Steriett Alabams

Defendants? Addresses: Joseph Bear
Linwood Coleman Armstrong 1117 Spring Hill Avenue
Robertsdale, Alabama Mobile, Alabama
James Isom Gavin L Bear Ice Cream Company
1253 Gorgas Street| . m™ 1117 Spring Hill Avenue
Mobile, Alabama IR ) Mobvile, Alabama
JUN 19198

ALE L)Lluﬁ Clerg
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- WHITE, BRADLEY, ARANT, ALL

2100 COMER BUILDING

BIRMINGHAM 3, ALABAMA

Jenuery 15, 1962

Hon. Hubert M. Hall, Judge

Cireuit Court O

¢ Baldwin County

Bay Minetie, Alzbama

gding causes.
[y

Bdar?s, Linc.

wPladl

D%ar Judge ﬁallz

. Fwitsy, drel

Coleman

& ROSE

ioiff strikes tbe defendant Linweod

tne plaintiff,®

Lrmstropg. | Case dismissed with
prejudice and 211 costs paxed against

' We ask that an vrdek we entered in eafh of the
cdses as follows |

We are sending & COPY of this letter to your

elerk with a re
1 T@m Mttff,

- Willaeﬂthat ..... ,;5118 CES'BSEIS d.u}-y @8&1&. o

We ap

preciate your ¥ind patience in ¢

with these casesS.

JHMgdd

Mr, Thomas

guest thab the cost bill be sent direct boO

Jre, Po O. Box 1109, %@bﬁ}g, ﬁlabama?_wgem B

onnection

Very resyactfully yours;

NW

Twitty, dTe

cee GClerk, Circuit Court of Baldwin County
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the 14th day of July, 1960 while plaintiff was riding as 2
pagsenger in an automobile over which she had no charge,
direction, or control, on a public highway, to-wit, T. S
Highway 90, at a point, to-wit, one and nine-~tenths miles
west of the city limits of Loxley, Beldwin County, Alagbama,

er the intersection of U. 8. 90 and County Road Number &5,

B

+he defendant, Linwood Coleman Armstrong, was cperating a
moter vehicle on U. 8. Highway S0 near the said intersection,
and the defendant, James Isom Gavin, whe was the servani,
zgent or employee of the defendants Joseph Bzar doing business
as Bear Tce Cream Co., Bear Ice Cream Co., and IYZ, and was
acting within the line and scope of ils exployment as such,
was operating another motor vehicle on U. S, Highway 90 near
#he gaid intersection. And plaintiff avers thal at said time
and place, as aforesald, sald defemndants so operated their
regpective vehicles as to cause their vehicles teo ccllide

-

aid,

Q‘)

with the automobile in which plaintilf was iding as afore

’J.-

n dur

®

5

m

and 23 a proximate conseguencs therecf plaintiifi w i
gnd damaged as follows:

Her brain, head, neck, left foct, ankles, kness,
hips, left shoulder, abdomen and other parts of her body were
bruised and contused; the muscles and ligaments of her head,
neck, left foot, ankles, kuees, hips, left shoulder, zbdomen
and other parts ¢of her body were sprained, straingd, tornm,

twisted, wrenched and ctherwise injured; she was injured

[N

internally; her nervous system wWas shoclked and impaired; she
was caused to be confined to the hogpital, to the Ded and to
the home for a long period of time; she was made sick, sore
and i1l for a long period of time; the nerves of her body were
injured and damaged; her heart was weakened and damaged; she

- was prevented from engaging in her customary pursults for z

long period of time.
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OF BALDWIN COUNYY, ALABAMA

MAL DT FrAZIdR,
Plaintiff,

F3 .

BEag lor CRBEAM COL, a corporationg
Hodgalt, doing basiness as

Cream oo,y LINWOOD

JAMES TSOM

Rear lca
COLESMAT ArNSTAG oy
GAVING et al

Defendants,
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Wit, BE WLk, JH.
JOHN 1, MORROW,
2100 GOMER BULLOTHO
BIRIINGHAM 3, ALABAMA
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