STATE OF ALABAVMA: IN TEE CIRCUIT CﬁqgiﬁﬁﬂﬂBAlDWIN COUNTY,

COUNTY OF BALDWIN: ALABAMA, CASE /N{ %y

SUZERSEDEAS BOND

KNCW ALL MEN BY THESE E PREBENTS, that we, THOMBPSON-
HAYWARD CHEMICAL COMPANY, a corporation, as Principal
ané HARTFORD ACCIDENT & INDEMNITY COMPANY, a corporation,
as Surety, are held and firmly bound unto Paul Childress
and Joy Childress, their heirs, executors, or administra-
tors in the sum of $6,500.00, for the payment of which,
we jointly and severally bind ourselves, and our heirs,

executors or administrators, firmly by these presents.

, S
SEALED with our seals, and dated this 2./ %/ day of

September, 1962,

The condition of the above obligation is such,
that the above bounden THOMPSON-LAYWARD CEEMICAL COM-
PARY, a corporation has applied for, and obtained an
appeal returnable to the next term, 1562, of the Supreme
Court of Alabama, to supersede and reverse a judgment
recovered by the said Paul Childress and Joy Childress
against the said THOMPSON-BAYWARD CHEMICAL COMPANY,
a corporation on the 12th day of September, 1562 in

the Circuit Court of Baldwin County, Alabama in the

amount of $3,000.00 besides costs.

Now, if the said THOMPSON-FAYWARD CHEMICAL COMPANY,

a corporation, shall prosecute to effect its said appeal
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in the Supreme Court of the State of Alabama, and shall
pay and satisfy such judgment as the Supreme Court shall
render in the premises, then this obligation to be null
and void, otherwise to be and remain in full force and

effect,

We hereby waive all rights to or claim of exemption
as to personal property we have now or may hereafter
have, under the Constitution and Laws of the State of
Alabama, and we hereby certify that we have property
free from all encumbrance in the full amount of the above

bond.
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WITNESS our hands and seals t+
September, 1962.
THOMPSON-HAYWARD CHEMICAL COMPANY,

a corporation, principal

o

S ;
AS itcs m Rffﬁ/.-» (Spﬁ—)

7 7
)
4

HARTFORD ACCIDENT & INDEMNITY COMPANY,

, (surety™
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A?%i; Attorney-In-Fact :
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(3?15 bond taken and approved this %% day oi
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, 1562,
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lice Duck, Clerk, Circuit Cour
Baldwin Gogunty, Alabama




STATE OF ALABAMA IN THE CIRCUIT COURT OF BALDWIN COUNTY,

COUNTY OF BALDWIN: LABAMA , CASE NO. 4686

GUPERBEDEAS BoWD

mﬁ@% aLL MEN BY THESE PRESENTS, rhat we, THOMPSON-

z%ﬁ%ﬁé% ﬁﬁ%iﬁ@&& LOMPATY, a corporation, az Principal

- and H&ﬁﬁ@ﬁﬁﬁc&aﬁﬁmﬁﬁﬁ'&.Eﬁﬁﬁmﬁﬁﬁ% @ﬁ%ﬁ&ﬁﬁﬁ & corporation,
a9 Surety, are held and Sirmly bound uwmio Paul Childress
and Joy e%ii&f@ﬁwg thelr beive, executors, or admimistra-

o8 which,

&
£

'_‘g%& PR

-ﬁﬁr@ in the sum of %ﬁgﬁ@%ﬁ%&@ for the
we jointly and sever ally bind @@wa@§v¢g§ and our heirs,
erecutors or adminmistrators, fimmly by these presents,

o
o o . s =
JEBLED with our seals, amd dated this L/ cay ol

R

September, 1962,

The conditien of %%&'&ﬁﬁ%ﬁzﬁﬁﬁﬁgﬁﬁﬁwﬁ ﬁé such,
that the sbove boundsn 2&ﬁWW@ﬁﬁ»%é&§ B0 CHEMICHL @@%w
FARY, a corporvasion bas eoplied for, and obralned an
-@@@@ﬁﬁ returnable vo the bext tewm, 1962, of the Supreme

Court of Alsbam:

2, to supersede and reverse @ judgment
recovered by the sald Paul Childress and Joy Childress
apainst the sald TROMPI-HNTWARD CHEMICAL COMPAYNY,

b

gm‘m

& corperation on the 12th day of September, 1962
the Clwoult Cour: of Daldwio Lounty, Alabema in the

-emovnt of 83,000.00 besides coats,

e

Bow, 44

ﬁ:z

the said *@@ﬂ?%@@«%ﬁﬁﬁﬁmﬁ CHEMICAL Cop

& corporation, shall prosecute to effect fgs “&iﬁ appesl
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in t&% Supreme Court of the State of Alabana, ond shall
‘pay and satisfy such judgment az the Supreme Court shall
render in the premises, then this obligation o be wall
and vold, otherwise to be and rezgin im-ﬁmiﬁ.ﬁ@x@@-ﬁﬁﬁ

effent,

e hereby walve a1l rights to or ¢lalm of exemption

as to persounsal property we have now o nay

horealter
bave, under the Constitution and Laws of the State of

Alabaag, and we bereby ceviify thet we have properdy

smount of the zhove

free from all encumbrence im the full

bond,

Q:%

WITHESS our hands and seals this the 2/ ay of

September, 1962,

THOMBSON-VAYWAND CHIMICAL DOMPANY,
& corporation, principal
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& covporation, surety
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Alice Doclk, ﬂi@ﬁk Cireult Court
u&iﬁ%&m w@&ﬁayg &E&m¢g¢




STATE OF ALABAMAS ¥ THE CIRCULT GOURI 07 BALDWIN COUNMIY,

COUNTE OF BALDWIN:

th, CABE N0 L6866

SUPERSEDEAS EOND

CHoR ALL MES BY THESE PREGENTS, that we, TROMPSON-

FATWARD CFEMICAL COMPANY, a corperatiom, as Primcipal

and BARTPORD ACCIDENT & INDEMNITY COMPANY, a corporationm,

as Burery, exe held and £irmly bound unlto Paul Childress
Candé Joy Childress, thelw heirs, executors, or administra-~
tors in the sum of 56, 500,00, for the pegent of which,

we jointly =

. severaily bind curselves, and our heivs,

exccubors or administrators, Zimmly by these presents.

STATED with our seals, and dated thigd/ ¢
September, 1962,

The conditlon ol ﬁi&-a@ﬁwa.ﬁﬁﬁﬁgaﬁﬁam iz such,
that the above bounden THRFSON-HAYWARD CTEMICAL COM-
FANY, 2 c@x@@xaﬁi@m has sppiied for, and obtalned &n
&y@@&i returneble o the nenl %@amﬁ.gﬁﬁﬁg of the Supreme
Cours of Alabams, to supersede and reverse g judgment
regovered by the sald Paul Childress and Joy Childress
againet the said THADSON-BAYWARD CHEMWICAL COMPANT,

2 corporation on the 12th day of September, 19562 In

~ -

vhe Clreuit Court of deldwin County, Alabsma in the

I

emount . of $3,000.00 besides costa.

How, 1£ the ssid THOMPSUN-BAYWARD CHEMICAL COMPANY,

a corporarlon, shall prosecute to effect ite said sppeal
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in che Supreme Court of the State of Alsbama, end shall
pay znd satisfy such judgment as the Supreme Oourt shell
render im the premises, then thils oblization te be mull

and vold, otherwise ¢o be and vemeln in full force and

effect.,

L to or claiw of exemption
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. We hereby waive all

as Lo persomal property we have now or mey herssfter

=

bave, under the Coustitutiocn and Laws of the State o
Alabans, and we hereby certify that we have property

Lree from all encumbrance in the full smount of the sbove

bond,

'IIBESS our hands amé seals this the J/ ~ day of

Septenber, 1962,

T3 @Wwiﬁl}sw’”&’%&a@ mﬁ&@ﬁ%& COMPARY ,
& corporation, principal

3
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:fmia bond tgken and spproved this = — day of
' 4 &gﬁﬁe

Alice ﬁ&c&a ﬁ erk, Circult Court
Seldwin County, Alabama




STATE OF ALABAMA; TN THE CIRCUIT COURT OF BALDWIN COUNTY,

COUNTY OF BALDWIN: ABAMA, CASE N0. 4596

 SUPERSEDEAS BORD

'Eﬁﬁﬁ.“*‘_ﬂﬁﬁ BY TEESE PRESENTS, Lhaa we, THOVMPSON-
'%&E@ﬁﬁﬂ:ﬁﬁﬁﬁiﬁ&i-ﬁﬁﬁﬁﬁﬁﬁa_a mazpwraﬁz@mﬁ as Principal
and ﬂ@TF¢s &Mﬁﬁaﬁé“_&“lﬁﬁﬁwﬂzﬁY'C@ﬁ?ﬁﬁ?,f& corporation,
é@ Surety, are held and ﬁirmly bound unto Paul Childress'
;and Joy u%iiéras » their mem*sg @meuuim” 5, or admi i Lra-
t@rs :%.n -t%ae' sum of $-6.§ 5@-@.‘@@? for _the g;&'é: of which,
we j’xﬂuiy and seversally bind aurueamaws and our heirsg,

executors ar_aﬁmimxstrataxs, firmly by these presents.

' L
SEALED with our seals, and dated a&iszf gay of

Sépt@mh@x, is62.

~ The condition of the sbove obligation is zuch,

MPSON-FAYWARD CHEMICAL COM-

that the zbove boundem Ti
PARY, a cer@arétiaa has applied for, and obtained an
&@p&al:x@tuxnabla to the mext term, 1962, of the Supreme
Court of élaﬁama, o ﬁu§ﬁx@a'é'&né'rev@rs@'a_jadgment

recoverad by the sald Paul Childress and Joy Childress

‘agsinst the said THOMPSON-HAYWARD CHEMICAL COMPANY,
a corporstion om the 12th day of September, 1962 in
the Civeuit Court of Baldwim Saumty, Alabame in the

amount of $3,000.00 besides costs.

Bow, Lf the sald THOMPSON-HMAYWARD CHEMICAL COMPANY,

a covporation, shall prosecute to effect its sald appeal
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- in Lﬁé $um£eme Court cf.the;Stat@ gf &la%&mgg-am& ﬁaali-
: pav and vatmsFE such jué@mﬁﬂt as the Supreme Court shall
'_*ené@? in the premms&s4 ﬁh m_tmis_a%l& ation to be null
 &&§'@0£§3 otherwise to be and remain in full force and

gffect.

Eé_herehy_waive-aﬁiﬁﬁightg't@'er alaim'@f exam@tioﬁ
as to personal properly we %&v& now or may hereafter
%aveg under the Comgtitution and Laws of the State af
Alabama, and we hereby certify that we have property

gmount of the zbove

free from all encumbrance in t%a fulil

‘bond.

iy
WITNESS our haandz and seals this the ay of

September, 1962,

L THOMPSON-HAYWARD -CHEMICAL COMPANY,
a corporatienm, principal

A

/ ) L5
By: J///A) 0, D
ks dte_ Oimon/ _(BEAL)

This bord taken and approved this - day of
. s 1862,

Alice ﬁuc&a ﬁiéﬁk, ﬁiyau£t Gourt
Baldwin County, Alabamas




PAUL CHILDRESS, JR. AND X
JOY CHILDRESS,

X IN THE CIRCUIT COURT OF
Plaintiffs
X BALDWIN COUNTY, ALABAMA
vs
g X AT LAW
THOMPSON-HAYWARD CHEMICAL _
COMPANY, a Corporation, X CASE NO. nl54
AL, o
X
Defendants,
X

Comes now the Defendants, Angelo Bertolla, Alex S.
Bertolla, R. F. Bertolla, and J. F. Bertolla individually and
d/b/a A. Bertolla & Sons, and files the following pleas to the
Complainants Amended Complaint:
1.
Not Guilty.
2.
The Defendants say Ffurther that the Plaintiffs should
not be allowed to recover in this cause for at the place and
time alleged in the Plaintiffs’ Amended Complaint, said Plaintiffs
were negligent themselves, and that the death ¢f their cattle
was caused by their own contributory negligence. The Defendants
say the Plaintiffs knew or should have known that Sodium Arsenite
was polscnous and that he was negligent in putting the same on
his potatoe Crop when the wind was blowing enough tc cause the
same to go out of the potatoe field into another area; that the
aforesaid.negligence of the Plaintiff's was the cause of his loss,
hence, he should not be allowed to recover from the Defendants.

WILTERS & BRANTLEY
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Attormeys for the De%?hﬁants
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PAUL CHILDRESS, JR. and
JOY CHILDRESS,

IN THE CIRCUIT COURT OF

BALDWIN COUNTY
Plaintiffs,
ATABAMA
Vs.
AT 1AW
THOMPSON-HAYWARD CHEMICAL
COMPANY, A Corporation,
et al,

Defendants. CASE NO., 4686

A e N VL W N

ANSWER TO AMENDED COMPLAINT

Comes now the defendant, Thompson-Hayward Chemical
Company, a corporation, in the above cause, and for answer
to the complaint herein as last amended and to each count
thereof, separately and severally, files the following

separate and several pleas:
1. Not guilty.
2. The material allegations thereof are untrue.

3. At the time and place complained of, the plain-
tiffs themselves were guilty of negligence which proximately
contributed to damages of which they complain, and, hence,

they ought not recover against this defendant.

4. At the time and place complained of, the plain-
tiffs themselves were guilty of negligence which proximately
contributed to the injuries and damages of which they com-
piaiﬁ aﬁd, hence, they ought not recover. Said negligence
consisted of the following: On or about, to-wit, May 31
or June 1, 1960, the plaintiff Paul Childress, Jr. negli-
gently sprayed or caused to be sprayed the product complained

of on a field near pasture land upon which said cows were

v




grazing or were to graze. At the time of the spraying,

a wind was blowing from such a direction and in such a
manner that it was apparent or, in the exercise of reas-
onable care, should have been apparent, that said product
would float or drift onto said pasture. ©Paul Childress,
Jr. was a farmer and had been for many years, and it was
the general knowledge of farmers in his community or neigh-
borhood that said product would kill or injure cows. Ac-
cordingly, he knew, or in the exercise of ordinary care
should have known, that said product would be likely to
injure or kill any cows eating the same, but he nonetheless
sprayed or caused said product to be sprayed as aforesaid.

Hence, plaintiffs ought not recover against this defendant.

5. The plaintiffs ought not recover of this defen-
""" déﬁt in this cause for that, shortly before the time com-
plained of in the complaint, this defendant sold the product
complained of to one or more of the other defendants in
this cause in a barrel or container bearing a label properly
attached thereto, a true copy of which is attached hereto
as Exhibit "A", which label contained the clear warning
that said Swan Brand Sodium Arsenite Solution No. 40 should
be kept away from animals, and, further, that animals should

not have access to said solution, to said container or to

water treated with such éblution.

6. At the time and place complained of, the plain-
tiffs themselves were guilty of negligence which proximately

contributed to the injuries and damages of which they complain

v 2




and hence they ought not recover. The plaintiffs' negli-
gence consisted in this: On, to-wit, May 31 or June 1,
1960, the plaintiff, Paul Childress, Jr., purchased or
caused to be purchased a drum of the product complained
of, which said drum was, at the time of said purchase,
labeled by this defendant and which label clearly stated
that such product should be kept away from animals and that
animals should not have access thereto; thereafter, he did
negligently spray or allow to be sprayed such product in
close proximity to land where said cattle were grazing, so
that such cattle consumed said product and were injured,
all when he knew, or in the exercise of ordinary care should
have known, that such cattle would be likely to consume a

portion of such product and be injured.

7. The plaintiffs ought not recover of this de-
fendant in this cause for that, at the time and place
complained of, the plaintiff, Paul Childress, Jr., who
knew or, in the exercise of ordinary care, should have
known, that the product complained of would kill or injure
cows if consumed by them, nonetheless so negligently sprayed
or allowed to be sprayed the said product in such a manner
and at such a time as to allow it to be consumed by said
cows, as complained of in the complaint, and the plain-

tiffs thereby proximately contributed to the damages of

which they complain and, hence, they ought not recover against

this defendant.

T ( o pu— -
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Attorney for Defendant,
Thompson-Hayward Chemical Company

0f Counsel:

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON

s




CERTIFICATE OF SERVICE

I hereby certify that I have served a true and cor-
rect copy of the foregoing answer upon Norborne Stone, Esq.,
attorney for the plaintiff, and upon Harry Wilters, Esq.,
attorney for defendant A. Bertolla & Sons, by depositing
the same in the United States Mail, postage prepaid, ad-
dressed to said attorneys at their respective offices in

2f

Bay Minette, Alabama, on this, the .l7#th day of September,

1965.




(  1ECTIONS—Continued

during sap-peeling season, (See state foresiry officials . -

for sap-peeling date for speuiitic spscies.
Better results have been oblained by treating frees
8 to 17 inches in diameter.

AQUATIC WEED CONTROL
For the conirol of aquatic weeds, the following
amounts of Swan Brand Sodium Arsenite Solution
140 should be used for each 10,000 cubic feet of
water 1o be treated:

Ariount Swan Brand Sodium Arsenite

To Controf Weeds in: Solstion F£40

Small lakes 12 quarts

Large lakes 13/ gatlans

Shoreling areas

1 gatlon

After determining the amount of Swan Brand Sodium Arsenife
Solution #£40 required, dilvle with a convenient volume of water
and either spray or spread over area to be treated. Uniform
distribulion is essential for best resulis. Fish and other aguatic
life are repelled by sedivm arsenite. However, in heavily infested
areos it is advisable to treat small sections of o time ta prevent
suffocation.

Use exactly as directed as excessive application or poor distribu-
tion can kill fish. Children and animals should not have cccess to
Swan Brand Sodium Arsenite Solution # 40, containers or treated
waoler.

Weeds Controlled: Arrowhead, walerplantain, waoterweed,
horawort, parrotfeather, water milfoil, curlyleaf, pondweed, leafy
pondweed, fine leaf pondwoed, common poolmat, naiad, wild
cherry, water stargrass, water purslune, bladderwort, water--
crowfoot, algae, water lilies and caitails, :

Lake bullrushes and chara are resistant to Swan Brand Sodium.
Arsenite Solution FF40,

WARNING

Polsonous iF foken internally. May ceuse severe irritation fo
skin or eyes. Avoid inhaling mist from sprays. Avoid contact
with skin, eyes or clothing, Avoid contamination of foodstuffs.
Keep oway from children ond animals, Don’t apply spray or
baits where children or domestic animols will have access to
them. In case of skin contact, wash with plenty of woter, For
eyes, flush with water, followed by warm boric acid solution,
and get prompt medical attention. Misuse as to quantity, tim-
ing or method of application con cause domage or injury fo
animals, persons, property or crops or cause resjdues in excess
of official tolerances, ,

NOTICE: The above directians are bosed vpon use under normal
and reasenably foreseeable condifions. If the directions ore fol-
fovwved ond precavlions on ihis lohel observed, avoilable research
indicafes thot 1his praduct will give satisfaclory resulis und thet
the residve will be within official tolerances. However, because
“climatic, geagraphic, and ather canditions of use will vary widely,
neither Thompson-Hayward Chemical Company nor seller makes ony
warranfy or represenfafion expressed or implied concerning his
product or ils use except thut it conforms lo the chemicol descrip-
tion on the lobel and no person is auvthorized fo make any other
representafions wupon fheir behalf. Neither Thompson-Hayward
Chemical Company nor seller shall be held responsible for damuges
resulting from the handling, sferage or use of this product for any
reoson excep! the failure of the molerial to conferm to the chem-
ical description on this label. Damages, if any, which moy result
from the failure of this product to conferm o the descriplion on
this lubel shall be limited o direci damages bui shall not include
consequentiol dumages such os fhose resulling from crop injury,
resi}du:s in excess of official folerances, or Foiluie 1o give adequafe
canirol,

- recrions

. STATEMENTS CAREFULLY .
This ‘product is Toxie. ani '

animals and must be handled with care,

. 'anc_f must be handled with care, -

7. POTATO VINE DESTRUCTION
To kill polale vines to _fucif_i_lqle__ha'rve:s!ing, spréy 7 to 10
.. days before harvest ‘with a solution of 2 gollons of -Swan Bran
Sodium Arsenite_Solution 740 in 100:125 gallons of water per
acre. Do not apply Yo exposed tubers. This also helps destroy
cerlain vieeds and crabgrass often present in potata fields, k
Sl WEED CONTROL -
;" ANNUAL WEEDS, such as chickweed, cocklebur, pigweed ond
ragweed, can be conirolled around industrial plants, ‘tank farms,
- utility -right ‘of ways, etc, by diluting 1. gallon of Swan Brand
Sedivm Arsenite Solulion #£40 with -9 ‘gallons “of water and
K_npply_l_ng to -1,000 to 1,200 :s_t:!ylt:_re_!_.feg'iT AR A
PERENNIAL ‘WEEDS, such as chickweed, dandelion, daock, and

Solution “F0
A HERBICIDE,
TREE KILLER AND

_water and _'_u;ijily_irg'g 107300 1o 500 square feel.

in‘turf - mix 3 to & fluig

riunks 'End'po_urin into_ these wounds o

nts shovld b

made ‘ol weekly Inter
dead, e i

‘lon of the liquid
."Fq."--"‘;d*‘

A

‘ D CHEMICAL COMPAN

- BEFORE USE READ WARNING AND NOTICE =~

! ‘may cavse injury Jo humans ond -

. This_product may cause 'ipiury.i'_o"de__si(abla plants _l'-l}ld crops

plantgin, can'be eonrolled ‘in ‘parking ‘areas, grovnd electrical -
: L [ ‘other industrial "areas by diluting - -
Swan : Brand  Sodium “Arsanite Solution . # 40 with 0

_bg..rqss., ..:i'_li;k‘.ﬂeé:l, dan-" .

Solution’ #40 with suf:.-

stroyed. by ‘moking @ clrcle of.

l-]
gallon of -Swan Brand :-Sodium “Arsenite Solulion . "5
#40.in:2 gollops ‘of -waler, Also, this solulion may be poured ;" ::
‘over. freshly “eyt ‘stumps ‘o ‘prevenl ‘sprouting. Additional itreat- .~
il the tree or stump

ner with 100 "p'c_i_unﬂs of
o moisten : the - mixture, =




THE STATE OF ALABAMA ...-JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19---.@:&:65

To the Clerk of the Circuit .Court of

Baldwin County, Greeting:

Circuit

. Whereas the Record and Proceedmgs of the Court

of said county, in & certam cause lately pe‘zdmg in said Court between
Thompson-Hayward Chem1ca1 Co., a Corp., & Angelo Bertolla,

..... » Appellant._,
etTall, T E d/b/a KT"Bertolla & Sons PP
and....__
Paul Chlldress, J r and Joy- ledress ; » Appellee._,
Wherem by said Court 1t was conmdered adversely to said appellant ., were brought before our

Supreme Court, by~ appeal taken, pursuant to law, on behalf of said appellant.._.

Now itis hereby cert1f1ed That it was thereupon cons1dered ordered, adgudged and decreed by

our Supreme Court on the. L9th _ day or. November 19.64 , that said_dvdgment
of sajg  circult ..

Court be reversed and annulled, and the cause remanded to said court

for further proceedmgs therein; and that it was further conszdered ordered ad]udged and decreed

~ that the appelleeS__ pay.

the costs accruing on said appeal in this Court and in the Court below, for which costs et execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Judicial Department

Building, this the 19th

Noyember 19 64

Clerk of the Supreme Court of Alabama.

day of




THE SUPREME COURT OF AL?-&BAMA

‘ [ Dw N 0.0 ].-. 04

Thompson Hayward Chemical, a Corp.i,
& Angelo Bertolla, et al,, TInd, & f

d/b/é A, Bertolla % Sons

Appelltmt

T s

paul Childress, Jr., & Joy.

=Childre§s

CERTIFICATE OF
REVERSAL

The State of Alabama

Filed
f@w Clbryyzs County _

this__ f_, Cday of . 7/)/), ,,,,,,,,,,,,,,,, 194 ZL
e, QLQMQI{,L,;«L-L
. L yas

SRQOWN PRINTING €O,y MONFGOMERY 1950



PAUL CHILDRESS, JR., and
JOY CHILDRESS,

Piaintiffs, IN THE CIRCUIT CQURT CF

VS

BALDWIN COUNTY, ALABANA
TEONPSON-HAYWARD CHEMICAL
COMPANY, a corporation,

and ANGELO BERTCLLA, ALEX

S. BERTOLLA, R, F. BERTOLLA
and J. F. BERTOLLA, in-
dividually and doing business
as A. BERTOLLA & SOCNS,

AT LAW

Defendants.

e el e el Ml e el e e e

Come now the Plaintiffs in the above sityled cause, by
their atitorneys, and amend thelr complaint so that the same shall
read as follows:

COUNT ONE:

The Plaintiffs claim of the Defendants the sum of Five
Thousand Five Hundred Dollars ($5,500.00) as damages in this: the
Defendants Angelo Bertolla, J. F. Bertolla, Alex S. Bertolla and
R. ¥, Bertolla, individually and doing business as A. Bertolla &
Sons, were in the month of May, 1860, marketers, distributors or
dealers in Baldwin County, Alabama, of agricultural chemicals
manufactured and marketed by the Defendant Thompson-Hayward Chemi
cal Company. That among the products manufactured and sold by ths
Defendant Chemical Company and sold, marketed or distributed by
the Defendants Bertolla in Baldwin County, Alabama, in May, 1860,
was a product sold, marketed or distributed under the brand nane
of "Swan Brand, Sodium Arsenite, Solution #48"; that said pro-

YO
duct contained B

sSomgers arsenite by weight and was an in-
herently dangerous and toxic chemical compound or solution, all
of which was known, or should have been known, to the Defendants.
That the Plaintiff Paul Childress, Jr., purchased a guantity of
said "Swan Brand, Scdium Arsenite, Soiution #40" for application
by him to a potato crop then owned by him to kill the potato ving
for the purpose of facilitating the harvest of his potato crop,
and he did apply such solution to his said crop in accordance wit]

the instruction given to him by the Defendant Bertolla. And the

%

W
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Plaintiffs further allege that during the application of said
solution to said érop that a portion of the same drifted or float-
ed out of the field in which said Crop was located into znd upon
a pasture located adjacent thereto wherein the Plaintiffs grazed
their dairy herd and said solution settled upon the grass iocated
in such pasture. And the Plaintiffs further 2llege that a number
of their dairy cattle ate the grass upon which sonme of such solu-~
tion had settled and 48 a proximate result of the eating of such
inherently dangerous or toxious solution the Plaintiffs were
damaged in this: nine of their cows died from sodium arsenite
poisoning and two of themn were rendered of no value whatsoever,
and they were caused to incur, and did incur, veterinary bills
and medical bills in +the treatment of their said animals in an
attempt to prewvent their death or injury from said poisoning:and
the Plaintiffs allege that all of their damages, aforesaid, were

a4 proximate result and consequence of the negligence of the De-

Tendants in failing to warn the Plaintiffs of the inherently
: nature

dangerous wesoer of said product., All %o the damage of the Plaint

tiffs, wherefore they bring this suit and ask judgment in the

above amount,

COUNT TWo

The Plaintiffs claim of the Defendants the sunm of Five
Thousand Five Hundred Dolliars ($5,500.00) as damages in this- the
Defendants Angelo Bertolia, J. F. Bertolla, Alex S. Bertolla andg
R. F. Bertolla, individually and doing business asg A. Bertolla &
Sons, were in the month of lMay, 1960, marketers, distributors or
dealers‘in Baldwin County, Alabama, of agricultural chemicals
manufactured and marketed by the Defendant Thompson—Hayward Chemid
cal Company. That among the products manufactured and sold by the
Defendant Chemical Company and sold, marketed or distributed by
the Defendants Bertolla in Baldwin County, Alabama, in May, 195g,
Was a product sold, marketed or distributed under the brand name
of "Swan Brand, Scdium Arsenite, Solution #40; that szaid product

contained 39.129 sodium arsenite by weight and wasg an inherently

dangerous and toxic chemical compound or solution, all gf which
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was known, or should have been known, to the Defendants. That thq

W

Plaintiff Paul Childress, Jr. purchased g quantity of said "Swan

Brand, Sodium Arsenite, Solution #40" for application by hinm *o

a2 potato crop then owned by him to kill +the potato vines for the

purpose of facilitating the harvest of his potato crop, and he
did apply such solution to his said Crop in accordance with the
instruction given to him by the Defendant Bertolla, And the
Plaintiffs further allege that during the application of said
solution to said crop that a portion of the same drifted or floatl

ed out of the field in which said crop was located into and upon

a pasture located adjacent thereto wherein the Plaintiffs grazed

their dairy herd and said solution settled upon the grass located
in such pasture. And the Plaintiffs further aillege that a number
of their dairy catile ate the grass upon which some of such solu-
tion had settled and as 2z proximate result of +the eating of such
inherently dangerous or toxious solution the Plaintiffg were
damawea in thls nine of tnelr cows dlea from SOdlUm arsenlue

p01son’n¢ aad two of then were renderea of no value whatsoever,

and they were caused to incur, and did incur, veterinary bills
and medical bills in the treatment of their said animals in an
attenpt to prevent their death or injury from said poisoning and

the Plaintiffs aliege that all of their damages, aforesaid, were

& proximate result and conseguence of the negligence of the De-

fendants in failing to properly label or stamp the drum in which

said product was contained and in which it was sold to the Plain-

[ I K /
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tiff Paul Childress, Jr., so as to warn him of the inherently

. ﬂmqui_ﬁ
dangerous and toxic morter

of said product and that it would caus

W

injury and damage to livestock if such livestock ate foliage on
which said product might settle. All to the damage of the Plain-
tiffs, wherefore they bring this suit and ask judgment in the

above amount.
- CHASCON & STON“

AN

%1aintiffs demand a Attorneys Tor Pialnilf ; f
“trial of this cause by a s -
ury,

Aaht

CHASON & STONE —__

NN (:T\Q\\Q:_*é;;f\\\
By: : A;*Kl'{'?c’w Ve — . z/fx ..\:L-

Atﬁorneys Ior Piaintiifs 7 /




PAUL CHILDRESS, JR. AND
JOY CHILDRESS,

vs.

THOMPSON-HAYWARD CHEMICAL
CCMPANY, & corporation,
et al,

Yy el o Pmd 0 X ded o

Defendants.

Comes now the Defendants, Angelc Bertolla, Alex S. Bertolls,
R. F. Bertolla, and J. F. Bertolla individually and d/b/a  A.
Bertola & Soms, and files the following demurs to the Plainiiffs
Complaint as last amended and to each and every count thereof
separately and severally:
1.

ent to constitute &
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cause of action against this defendant.

For €

of the pleader.

-

hat it is vacue, indefinite and uncertain, in that it
2 2

Ly |

r

ox

hat negligence is therein alleged merely as a conclusion

does not apprise this defendant with sufficient certainty against

-

what act or acts of negligence the defendant is called om to de-

fend.
4.
For that it does not appear with sufficient certainty what
duty, if any, this defendant may have owed to the p

5

b
rf

or

in this defendant violated amy duty owed by defendant to the

plaintiffs.

hat it does not appear with sufficient certainty where~




6.

or that it does not sufficiently appear that this defendant

I*;c_'

owed any duty to the plaintiffs which defendant negligently
failed to pexrform.
7.
For that the averments set up, if true, do not show any
liability on the part of this defendant.
3.
For that the pleader endeavors to set out in what said neg-
ligence comsisted, and the facts so set out do not show negligence.

9

QJ

_.ff sustaine

H

No facts are alleged to show that plaint any

damage or Injury as the proximate result of any negligence or
breach of duty on the part of this defendant.
10.
It affirmatively appears from the complaint that ¢
tiffs were guilty of contributory negligence.

iL.

ﬁ

It affirmatively appears from the complaint that the injuries
and damages of which the plaintiffs complain was caused by thelr
own negligence.

12,

The complaint does not zallege which defendant knew or should

have known that said product was inheritently dangerous.
13.

There is a misjioinder of parties Defendants.

14,

For aught appearing, one of the Bertollas, in his individual
cegpacity, gave the imstructions referred to to the Plaintiffs,
hence, the other Defendants cammot be heid liable.

15.
From the Complaint, the Defendants cannot tell which of the

marketing and distributing

-

Bertollas are charged with sellir

1Y
f_i

or
=

st g
B ./

Sodium Arsenite. I’




The following demur is directed to Count II only.

The Plaintiffs fail to allege which of the Defendants neg-
ligently failed to properly lable or stamp the drum.
17,

For aught appearing, one of the Bertollas, in his individual

capacity, failed to properly lable or stamp the drum, hemce, all

Defendanis cannot be held iiable.




PAUL CHILDRESS, JR. AND

X
JOY CHILDRESS,
X
Plaintiffs, IN THE CIRCUIT CCURT OF
X
vs. BAIDWIN COUNTY, ALABANMA
X
THOMPSON-HAYWARD CHEMICAL AT LAW
COMPANY , a corporation, ¥
et al, CASE NO.
X
Defendants. ¥

Comes now the Defendants, Angelo Bertolla, Alex S. Bertolla,
R. ¥. Bertolla, znd J. F. Bertoiia individually and d/b/a  A.
Bertolla & Soms, and £iles the following pleas to the Complain-
ants Amenaec Complalq

1'

Mot Guilty.

2.

The Defendants say further that the Plaintiffs should not De
allowed to recover in this cause for at the place and time alleged
in the Plaintiffs® Amended Complaint, said Plaintiffs were negli-
cent themselves, and that the death of thelr cattle was caused by

their own contributory negligence. The

riffslnmew or should have known thatb

pus and that he was

cTrop when the wind was DlOW’”““iO‘ ency J’Z}. to

Bl

-

-

.5

ffs

cause of

gence of the Plain

not be allowed Lo recover

Defendants say

potatoe field into another area; that

the Plain-

T;:-

-

Fown 1

sepite was poison-

-

[y)

e

on 8 potatoe

cause the same to go out
the aforeszid ne

gli-

his

loss, hence, he shou




PAUL CHILDRESS, JR. and : IN THE CIRCUIT COURT OF
JOY CHILDRESS,

Plaintiffs, BALDWIN COUNTY, ALABAMA

v.
AT LAW

THOMPSON-HAYWARD CHEMICAL

COMPANY, a corporation, :

Et al, CASE NO.

Defendants,

e e e me— ene mem —

Comes now the defendant, Thompson-Hayward Chemi-
cal Company, a corporation, in the above styled cause,
and demurrers to the complaint heretofore filed, and
each count thereof, separately and severally, by inter-
posing thereto the following separate and several grounds

of demurrer:

L. That it does not state facts sufficient to
constitute a cause of action against this defendant,

2. For that negligence is therein alleged merely
as a conclusion of the pleader,

3. TFor that it is vague, indefinite and uncertdin,
in that it does not apprise this defendant with suffi-
cient certainty against what act or acts of negligence
the defendant is called on to defend,

4. For that it does not appear with sufficient
certainty what duty, if any, this defendant may have
owed to the plaintiffs.

5. For that it does not appear with sufficient
certainty wherein this defendant violated any duty

owed by defendant to the plaintiffs,

Ced
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6. For that it does not sufficiently appear that
this defendant owed any duty to the plaintiffs which
defendant negligently failed to perform.

/7. For that the averments set up, if true, do not
show any liability onm the part of this defendant.

8. For that the pleader endeavors to set out in
what said negligence consisted, and the facts so set
out do mot show negligence.

9. No facts are alleged to show that plaintiff
sustained any demage or injury as the proximate result
of any negligence or breach of duty on the part of this
defendant,

10, It is not alleged that the negligence complained
of proximately caused the accident and the injuries and

fﬂii. For that said count is duplicitous.

12. For that each injury complained of in thelaltermv
native could not result from each alternative act allegedly
causing such injury.

13. For that each alternative averment does not
state facts sufficient to constitute a cause of action
against this defendant.

14, For that there is a misjoinder of causes of
action,

15. For that there is a misjoinder of parties plain-

tiff,




-3 -

16. It affirmatively appears from the complaint
that the plaintiffs were guilty of contributory negli-
gence,

17. 1t affimatively appears from the complaint
that the injuries and damages of which the plaintiffs

complain was caused by their own negligence.

Attorhey for Defendant, Tﬁ&mpson—
Hayward Chemical Compa, , & cor-
poration,

Of Counsel:

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON

-~
@3&1 L yuu?¢
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PAUL CHILDRESS, JR., and
JOY CHILDRESS,

Plaintiffs,

vS. IN THE CIRCUIT CCURT COF
THOMPSON-HAYWARD CHEMICAL
COMPANY, a corporation and
ANGELCO BERTOLLA, ALEX S.
BERTOLLA, R. F. BERTOLLA and
J. P. BERTOLLA, individually
and doing business as A.
BERTOLLA & SONS,

BALDWIN COUNTY, ALABAMA
AT LAW

CASE NO. 4686

Defendants.

b=d e e dad e Dl ded ded e

DEMURRER
1.
The Complaint fails to state a cause of actionm.
2.

The Complaint fails ko state wherein the Defendants
were negligent.

3.

For aught appearing from the Complaint, the injuries
suffered were caused by their own negligence, and not the
negligence of the Defendants.

4.
From the Complaint, the Defendants canmot determine

whether the loss of milk szle was from the cows who were

.. alleged to have died, or from other cattle owned by the

Plaintiffs.
5.

Distributing & solution which is toxic is not mnegligence
withiﬁ itself, hence, the Plaintiffs do not state a cause of
actiomn.

WILTERS & BRANTLEY

]
151

JUN 115198 BY:
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Attorney§'for the Defendants

ALtz ., vUoi, Clerk




PAUL CHILDRESS, JR. and : 1IN THE CIRCUIT COURT OF
JOY CHILDRESS,

Plaintiffs. BALDWIN COUNTY, ALABAMA

Ve

L3

AT LAW
THOMPSON-HAYWARD CHEMICAL - '
COMPANY, a corporation, :

Er 21, CASE NO.

Defendants.

MOTION TO STRIKE

Comes now defendant Thompson-Hayward Chemical
Company, a corporation, in the above styled cause,
and respectfully moves the court to strike the follow-

ing allegation from the complaint:

", . and as a result their gross receipts from

the sale of milk were reduced to the extent of $3,000.00."

As separate and several grounds of such moticn to
strike, said defendant sets down and assigns the follow-
ing, separately and severally:

1. Said phrase seeks to cover an illegal and non-
allowable measure of damage.

2. For that said claim is superfliuous.

3. For that said phrase seeks to recover a non-
allowable eléﬁent of damage. |

4. For that said phrase seeks to recover a specula-
tive element of damage.

5. For that the element of damage sought to be
recovered in sald phrase is speculative and not allowed

as an element of damage in a suit of this nature,

e / 622@,,4/

Attorney for Thompsaﬁ—ﬁayward
» Chemical Company,”a ' corporation,
E defendant.

Of Counsel:

ERa,

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON




I':ay ly 1961

IN THE CIRCUIT COURT OF BALDWIN

PAUL CHIIDRESS, JdRe, and JOY CHILDRESS, Plaintirs COURTY, ALABAMA AT Law
VS.

THOMPSON-HATWARD CHEMICAL GOMPANY, a corporation, .

et al, Defendants CASE NO. 4T Biuvein

STATE OF ALABAMA

MONTGOMERY COUNTY

Before me,.. Neney H. Turner - a Notary Public in and for said

State-at-Large, personally appeared Bettye Frink, Secretary of State of the State of ‘Alabama,
who is known to me and who, being duly sworn, deposes and says that in her official capacity
as Seﬁretagy 05 &tate of the State of Alabama she, on the ... . 2L day of

Priil 1 , sent by registered mail in an envelope addressed as follows:

“ ' . “Registered Mail—
Thompson~Hayward Chemical Company Re{:gurn Receipt Requested
2915 Southwest Bouwlevard ' Deliver to Addressee only”

Kansas City &, Missourinm

bearing sufficient and broper prepaid postage, a notice bearing her signature and the Great
Seal of the State of Alabama in words and figures as follows: '

(<9
Thompson~Hayward Chemical Company
2915 Southwest Boulevard

Kansas City 8, Missours:

You will take notice that on_..._____April 21, 1961 the Sheriff of
Montomery County, Alabama, served upon me, in my official capacity, Summons and

Complaint and Affidavit in a case entitled: payr, CHILDRESS, JR., and JOY CHILDRESS,
Plaintiff Vs THOMPSCN-HAYWARD CHEMICAL COMPANY, a corporation st al,
Defendants

in the CIRCGUIT. COURT O BATIWTY f’!OU?\T’i“Vl STADAMS AT TAW

WITNESS MY HAND and the Great Seal of the State of Alabama this the __ 23
day of April 1961

(Signed) Bettye Frink

Bettye Frink
Secretary of State

Enclosures (2)

Affiant further says that the notice above set out which was so mailed in the envelope ad-
dressed as above set forth had attached to it 2 true copy of the Summons and Complaint and
Affidavit in the above-styled cause. :

Affiant further says that on.. _ Aor 28 1961 she received the “Return
Card” showing_..... receipt . . by the designated adgressee of the aforementioned

matter at Kansas Uity Mo. on. Apr 26 1941

Tk

#i—DBettye Frink
Secretary of State

Sworn to and subscribed before me, this the......_l_._..___zdé{{;fmjiav 1961
\Jt' S \\A - i‘-UVVL‘LA_a
Notary Pu@ic—State—at—Large
My Commission expires: 30-~17-52

Enclosures—“Return Receipt” and
) Copy of Process
cc: Honorabie Norberne C. Stone, Jr.

Attorney at Law
Arcade Building
Bay Minette, Alabama




IN THE CIRCULT COURT - LAW SIDE

You are hereby companded to summon Thoumpson-Eayward Chemical
=ﬂ@m§&m§ﬁ & copporation, and Angelo Bertolla, Alex 8. Bertells, R. ¥,
Bertolis and J..F. Bertolla, individually snd deing business as A.
Bertoils & Sons, o appear within thirdty days from the service ok
this writ in the Circuid Courit, to be beld for said County ol the
place of holding the same, then and there to answer the couplaint

of Paui Childress and Joy Childress.

Witness wy hand this the /9 day of April, 1861,
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- The Defendant Thompson-Hayward Chemical Cowpany, & SOTpoYra-
tionm, is S ﬁ‘@r@ig}m corporation, service upon which may be bad under
the provisioms of Tifle 7, Section 199 (1) of the Code of Alsmbama
of 1940, and there is filed simultancously with &he filing of this

@m&@mim‘; an &fﬁiﬁavi% am r@@um@ﬁ by sald siatule,

@ME@ & S‘iﬁ‘@%

| ”’"”“\ /’\
m LSS

&m&rnﬁya Tor i@&ﬁﬁﬁw |

e




STATE OF ALABAMA
BALDVIN COURTY

@@ﬁarﬁ ne, ﬁuiaa Brock, a k@t&ry\@aﬁﬁxqéwim and for sald
County in ﬁaxa bta&@ﬁ @@ramaal¢y apg&&x@ﬁ Hox b@rme L. Stome, Jr. whe
iz knows to me and Wh@ afisr @@xng by me firsg ﬁulv and legally
awwrﬁ; ﬁ&ﬁ d@p@%@ and w@F ander oath aﬂ follows:
R ?h&ﬁ Bis nmme is h@rh@fﬁ@ C. Stone, Fr. aud ® is one of
the a&%&rmwy& of record for Pavl Childress, Jr. ang Joy B. Chml@z@@&
the Plaintiffs in that ceriain cause ﬁhn% day filed in the Circuit

Gourt of Baldwin County, Alabaus &t Law, wh&r&&n @h@mp&@ﬁ—ﬁaywar@

Chenical {ompany is ope of the Defendants. ?ﬂaﬁ said Chemical Com-

Pany is a e@ypara@i@m kaving its @xiﬁeigai place of business in

Ty e

B8 ﬂi&y; Mi&%@uri the address of which is 2915 Southwest B@%&@*

vard, EKapnsas @Aty % &i&s@uwz, Th&ﬁ saxd eorporation was doing busi-
ness in the S%&ﬁ@ of Al&h&mﬁ iv the m@n@h of Hay, 1960 and was not

at @h&% time qualified under the Coastitution and Laws of tho State.

of Eiabae- as<t@“§wim@ %a@&n@aa %ﬁ@r@im. “That thxs aﬁflduvi& 1& )
ma@@ Qﬁ@@r th@ yr@vxﬁlaaa @m Title 7, Section i@ﬁ{i} of ﬁh@ Q@é@ of

ﬁi&bam& of 19@@ r@c@mpii@@ i&&@ ﬁ@ be fli@@ in said eamae.

Sworn te and ﬁmbscrih@@ befors m@ on

this the gg‘ﬂ5 ﬁay @f &@xlag 19@&

Q:Sv @§nﬁ%&£¢s

N@Eary @ﬁﬁ Eaiﬁwzﬁ C@uatys &iaﬁama




PAUL CHILDRESS, JR. AND
JOY CHILDRESS, n

S

Plaintiffs, IN THE CIRCUIT COURT CF

Vs. BALDWIN COUNTY, ALABAMA
THOMPSCON-HAYWARD CHEMICAL T LAW
COMPANY, a corporation,
et al, CASE NO.

Defendants.
DEMURRER

Comes now the Defendants, Angelo Bertolla, Alex S. Bertolla,

-

R. F. Bertollaz, and J. F. Bertolla individually and &/b/a A.
Bertolla & Soms, and files the following demurs to the Plaintiff’s

Amended Complaint:

That it does not state facts sufficient to comstitute a
cause of zction against this defendant.
z,
For that negligence is therein alleged merely as a conclusion
of the pleader.
3.
For that it is vague, indefinite and uncertaim, In that it
does.not apprise this defendant with sufficient certainty against

what act or acts of negligence the defendant is called on to de-

&

For that it does mnot appear with sufficient certainty what

s defendant may have owed to the plain
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Tor that it doesnot gppear with sufficient certainty where-~

-

in this defendant violated any duty owed by defendant to the

plaintiffs.
6.
For that it does mnot sufficiently appear that this defendant

owed any duty to the plaintiffs which defendant megligentliy

2l
o




failed to perform.
7.

For that the averments set up, if true, do not show any
liability on the part of this defendant.

8.

For that the pleader endeavors to set out in what said neg-

iigence comsisted, and the facts so set out do notshow negligence.
.

No facts are alleged to show that plaintiff sustained any
damage or injury as the proximate result of any negligence or
breach of duty on the part of this defendant.

10.

It affirmatively appears from the complaint that the plain-

tiffs were guilty of comtributory mnegligence.
11,

__;t“gffirmatively appears from the complaint that the injuries
and damages of which the plainéiféé céﬁplain was caused.Ey theif
own negligence.

i2.
The complaint does not allege which defendant represented to

and advertised "Swan Brand, Sodium Arsenite, Solution #4097 to be

N

suitable and preoper to kill potatoe vines.

13.

-

The complaint does not allege which defendant knew or should
have known that said product was inheritently dangerous.

14

The complaint does not gllege that the Plaintiff's cattle
died from eating the ""Swan Brand, Sodium Arsemite, Solution #407
sold to them by the Defendants.

i5.

For aught appearing, the sodium arsenite eaten by the

e came from another sourcea.
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i6.
The Defendants do not know whether the Plaintiffs are claim-
ing damages for loss of two or two hundred cattle.
7.
The Plaintiffs are not entitled to clzim as damages veteri-
nary bills incurred to aid in showing the cause of their cattles

death.
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PAUL CHILDRESS, JR. ) IN THE CIRCUIT COURT OF
and JOY CHILDRESS,

Plaintiffs )

vS. BAIDWIN COUNTY, ALABAMA
- )

THOMPSON-HAYWARD CHEMICAL

COMPANY, 2 corporation,

and ANGELQO BERTOLLA, ALEX )

B+ BERTOLLA, R. F. BERTOLIA .. .. ... AT LAW ..

and J. F. BERTOLLA, indivi-

_dually and doing business )

as A, BERTOLLA AND SONS,

Defendants )

MOTION TO QUASH SERVICE

Comes now the defendant; Thompson-Hayward Chemical
Company, a co:poration; and appearing specially and only
for the purpose of making this motion; moves the Court
to éuash and vacate the service of the complaint made
upon the Secretary of the- State of Alabama on Aprll 21,
1961, by the Sherltf of Mbntgomery County, Alabama, and
aefgrounds for such motion, this defendant says that at
the time of the aecrual of the cause of action and at
the time of the institution of said suit; and at the time
of the alleged service of said Complaint, and now; it was
not, and is not deoing business in the.State of Alabama
and did not and has not during said times; ever performed
any character of work or service in this state, within the

purview of Tltle 7, Sec. 199 (1) 1940 Code of Alabama,

fo, o S i

Attorneys for Thompseh-Hayward
Chemical Company, a corporation,
appearing specially for the purpose
of this motion.

as recompiled.

ceine TR
AR B
Diisdie i ¥

Of Counsel:

HAND, ARENDALIL, BEDSOLE, GREAVES & JOHNSTON

s,
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3!L° C{ELDPWSS, JR. and ) IN THE CIRCUIT CCURT (OF

s
VS‘
)
THOMPSON-HAYWARD CHEMICAL
COMPANWY , a corporation, ); AT LAW
wPOAT
RN .a..ﬁ...,
Defendants.
) CASE NO

DEMURRER
Comes now Che defendant Thompson-Hayward Chemical

Company, a corporation, im the above styled cause, and

i

demurs to the plaintiffs’ last amended complaint, and %o
each count thereof, separately and severally, and, in

y -~
!

support Thereo:s, wefiles those separate and several grounds

demurrer previously filed by t#his defendant Zo the ori-
ginal complaint, separately and severally, and assigns,

¢ T “ . - 1 2 e S O - d I
9. For aught that appears the plaintiffs had no right

et

Lo rely upon any alleged representations of this defendant.
O - .

2l. For aught that appears, this defendant properly lzbeli-

-

ilegedly sold
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22. For aught that appears this defendsnt warned the plain-
gedly sold by it was dangerous to
dairy catitle.

23. Tor that it does not agppear what

24, Tor that it does not appear what instructions were
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25. Tor that it affimatively apoears that instructions

were not given to both nlaintiffs.
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23. For that the allegation that said solutionm was applied
?n

in accordance with imstructions given to him by the defendant”

comstitutes merely the comelusion of the plead

~ - - . — - 2 7 — - o - -
29. For that the allegation that the damages of the Plain-

iffs were the result "of the negligence of the defendant in
negligently distributing, marketing, offering for sazle and sel-

Zacts being alleged in support thereof.
30. Said compl is wvague, ambizuous and uncertain in

that it is not alleged when sald solution allegedly drif

or flozted upon said pasture.

3i. BSaid complaint is wvague, ambiguous, and uncertain in




32. For that it affirmatively appears that said zction is
barred by the statute of ilimitations.

33, Tor that it affirmatively appears that this acticr
was mot commenced within the time zllowed by law for the com-

mencement thereot.
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34. TFor aught sppearing, this action was not commen
in the time zllowed by law for the commencement thereof.

35. TFor that the inference that the defendants “knew or
should have known that if any of said solution was consumed by

-

dairy cattle rhat they would die as a result thereof”
ference of fact, unsupported by sufficient allegation of fact.
26. TFor aught appearing, the application of said solution

to said crop was made contrary to the instructions of this

defendant.
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38. TFor that it gffirmatively appears that both plaintiffs

(2 =

did not rely on the alleged instructions given by this defendant.
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No facts are alleged tc show that the plaintiffs sus-

tained any damage or Injury as the proximate result or breach
of durty on the part of this defendant.

L0, It affirmetively appears that the damage allegedly

suffered was the result of a2 proximate cause intervening be-
tween such damage and the allegednegligence of this defendant.

43, For that there is mo allegation that Defendanits Bertolle,

or any of them, were or was the agent of Defendant Thompson=-

=
£

Hayward Chemical Company.
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L2, Tor that the allegation that said product was inherently
dengerous is merely the conclusion of the pleader, imsufficient
facts being alleged in support thereof.
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t3. Tor that there is mo allegatiom that the Pla
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Childress purchased or received any instructions pertainin

roduct.
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LL.. Tor that said count does mnot state a gooé cause of action
as. to each of the Defendants.
.

.5. Tor that said count 1s vague, ambiguous end uncertain,

in thet it does not appear which Defendant Bertolla gave

instruc-
tioms to Paul Childress, Jr. concerning the application of said

product.
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L6. Tor that the allegation that said solution was
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to said crop in accordance with instructions given To Il
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she Defendant Bertolla” is merely the conclusion of the

sasufficient facts being alleged In suppoxt thereof.

£9. Tor that no facts ave set forth showing how said solution
was applied.

50. For aught appearing, said instructions allegedly given
by Defendant Bertolla were to the effect that said solution should

not be applied so that it would drift or float into and upon any

pasture where cattle might eat it.

51.  TFor aught appearing, Plagintiffs were imstructed concern-

59. Tor that there is mno allegation that said drum was not

properly labeled ox stamped.
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53. TFor aught appearing, said drum was properly labeled or

stamped so as to warn any user thereof of the mature of its con~

wun
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here is no allegation that said drum was not

o
r
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Fox that

izbeled or stamped by this Defendant, at the time that it was

so0ld or distributed to Defendants Bertolla.

Defendants Berteolla, if any, comstituted the proximate cause of
rhe damages claimed by Plaintiffs, and that such proximate cause
intervened between such damages and the alleged negligemce of

this Defendant.

Attorneys for Defendant, Thompson-
Hayward Chemical Company

Cf Counsel:

HAND, ARENDALL, BWDSO LE, GREAVES & JOINSTON
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PAUL CHILDRESS, JR., and
JOY CHILDRESS,

Plaintiffs, IN THE CIRCUIT COURT CF

VS.

BALDWIN COUNTY, ALABAMA
THOMPSON-HAYWARD CHEMICAL
COMPANY, a corporation,

and ANGELC BERTOLLA, ALEX
S, BERTCLLA, R. F, BERTCLLA
and J. ¥, BERTOLLA, in-
dividually and doing busi-
ness as A, BERTOLLA & SONS,

AT LAY

el ol Yol - el yad . el Ferd b et

Defendants.

Come now the Plaintiffs in the above styled cause, by
their attorneys, and amend their complaint so that the same shall
read as follows:

COUNT OHE:

The Plaintiffs claim of thé Defendants the sum of Five
Thousand Five Hundred Dollars ($5,500.00) as damages in this: the
Defendants Angelo Bertolla, J. F. Bertolla, Alex S. Bertolla and
R. F. Bertolla, individually and deing business as A. Bertolla &
Sons, were in the month of May, 1960, marketers, distributors or
dealers in Baldwin County, Alabama, of agricultural chemicals

manufactured and marketed by the Defendant Thompson~Hayward Chemid

cal Company. That among the products manufactured and sold by the

Defendant Chemical Company and sold, marketed, distributed by the
Defendants Bertolla in Baldwin County, Alabama, in May, 1960, was
a product sold, marketed or distributed under the brand name of
"Swan Brand, Sodium Arsenite, Solution #40" which the said Defen-—
dants advertised and represented to be suitable and proper to kill
potato vines to facilitate harvesting. That said product contain-
ed 39.12% sodium arsenite by weight and was an inherently dangercu
and toxic chemical compound or solution, all of which was known,
or should have been known, to the Defendants. That the Plaintiff
Paul Childress, Jr., relying upon the representations of the De-
fendants, purchased a quantity of said "Swan Brand, Sodium Arse-
nite, Solution #40" for application by him to a potato crop then
owned by him to kill the potato vines for the purpose of facili-

tating the harvest of his potato crop, and he did apply such solu-

s




+ion to his said crop in accordance with the instructions given

to him by the Defendants. And +he Plaintiffs further allege that
during the application of said solution to said crop that a por-
tion of the same drifted or floated out of the field in which said
crop was located into and upon a pasture located adjacent thereto
wherein the Plaintiffs grazed their dairy herd and said solution
settlied upon the grass located in such pasture. And the Plzaintiffs
further allege that a number of their dairy cattle ate The grass
upon which some of such solution had settled and as a proximate
result of the eating of such inherently dangerous oOr toxious solu-
tion.the Plaintiffs were damaged in this: a number of their cows
died from sodium arsenite poisoning and they were caused to incur,
and did incur, veterinary bills and medical bills in the treatment
of their said animals in an attempt to present their death. And
the Plaintiffs allege that all of their damages, aforesaid, were

a proximate result and consequence of the negligence of the Defen-
dants in negligently distributing, marketing, offering for sale and
selling said solution of an inherently dangerous and toxic nature
while they knew, or should have known, that if any of said solution
was consumed by dairy cattle that they would die as a result thered
of. All to the damage of the Plaintiffs, wherefore they bring this

suit and ask judgment in the above amount.

CHASON & STONE

By: { fﬁ\}“ﬁnanf<:;:j\\\\4ifi;:ﬁ\\>

thorneys for PLaﬁgflf“S“' 7 /
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Dlaintiffs demand a trial of
this cause by a jury.

CHASON & STONE

By: K <:2:;<:::§ﬁm _‘ —

! Attorneys for Pla;n f /
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CHasoN & Stone

ATTORNEYS AT Law
BAY MINETTE, ALABAMA
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Vs. BALDWIN COUNTY, ALABAMA
X
THOMPSON~HAYWARD CHEMICAL AT TAW
COMPANY, a corporation, 1
et ai, CASE HWO.

Serd pead

Defendants.

-

Comes now the Defendants, Angelo Bertolla, Alex §. Bertolla,

. Bertoll

=4 -
k. G oJ.

tx]

. Bertolla individually and d/b/a  A.

B
#1]

1

H

4

Bertolla & Soms, and files the following additionsgl pleas to
each and every count of the Complainants® Complaint as last amend-
ed, separately and severall

3.

hat at the time and place complained of, the Plaintiffs were

]
D
o
Jert

fuds
UQ

ence which proximately contributed o the injur-
ies and damages for which they complain, hence, they ought not
to recover. The Plaintiffs were megligent in that on, to-wit,
May 31st or June lst of 1960, the Plaintiffs obtained a drum of
the product described in their bill of complaint, which szid drum,
at the time the same was obtained, was labeled and this label
clearly stated that the product should be kept away from animals

that animals should not have access thereto; that the Plain~

tiffs did negligently spray, or allow tc be sprayed, this product

known that such cattle would likely consume such product and

Plaintiffs ought not to recover from these Defendanis in this
cause for that shortly before the time complained of in th

plaint, the product complained of was/obtained or purchased in

a barrell bearing a label which clearly warns that said product




should be kept away from anima
not have access
treated with szid solution.
or should have knownthe forego
ed to be sprayed said solution
to be consumed by their cattle
Plaintiffs

and the proximately

2

aim, and hence ought no

}.,.J

they ¢

is, and further

Nonetheless,

~ a

that animals should

to such solution, to saild container or te water

o
I

the Plaintiffs who knew

ing so negligently sprayed or allow-

L to
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Attorney for the Defendants
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PAUL CHILDRESS, JR.
and JOY CHILDRE SS

IN THE CIRCUIT CQURT OF

Plaintiffs,
BALDWIN COUNTY, ALABAMA
VS.

THOMPSON-HAYWARD ChE ICAL

A . T W S W R ) g

COMPANY, =2 corporati AT LAW
ET AL,
Defendants.
CASE NO.

Comes now the defendant Thompson- uaywazc Chemical
Conpany, & corporation, in the above styled cause, and
for answer to the complaint heretofore filed and to each

count thereof, separately and severally, interposes

-

the following separate and several pleas:
ONE
Not guilrty.
THO
The material allegations thereof are untrue.

THZEE

At the time and place complained of, the plaintiffs
themselves were guility of negligence which proximately
contributed to the damages of which they complain and

hence they ought not recover against this defendant,

FOUR

At the time and place complained of, the plaintiffs

themselves were guilty of negligence which proximately
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contributed to the injuries and damages of which they
complain  and, hence, they ought not recover. Said
negligence consisted of the following: On or about,
to-wit, May 31 or Jume 1, 1960, the plaintiffs negligently
sprayed or caused to be sprayed the product complained

of on a field near pasture land upon which the plaintiffs’

said

H

cows were grazing or were to graze. At the time o
spraying, a wind was blowing from such a direction and

in such a2 manner that it was apparent or, in the exercise
of reasonable care, should have been apparent, that said
product would float or drift onto said pasture. Plain-
tiffs kmew, or in the exercise of ordinary care, should
have known that said product would be likely to injure
any cows eating the same, but nonetheless sprayed or
caused said product to be sprayed as aforesaid. Hence,

plaintififs ought not recover against this defendant.

FIVE

At the time and place complained of, the plaintiffs
themselves were gullty of negligence which proximately
contributed to the injuries and damages of which they
complain and hence they ought not recover. The plain-
tiffs' negligence consisted in this: On, to-wit, May 31
or June 1, 1960, the plaintiffs purchased or caused to
be purchased a drum of the product complained of, which

said drum was, at the time of said purchase, labeled




by this defendant and which label clearly stated that
such product should be kept away from amimals and that
animals should not have access thereto; thereafter
plaintiffs did negligently spray or allow to be sprayed
such product in close proximity to land where their
cattle were grazing, so that such cattle consumed said
product and were injured, all when pilaintiffs knew

or in the exercise of ordinary care, should have known,

that such cattle would likely consume a portion of

such product and be injured.
SIX

t the time and place complained of, on, to-wit,

May 31 or Jume 1, 1960, the plaintiffs themselves assumed
the risk of the damage complained of by spraying or
allowing to be sprayed the product complained of upon 2

ield near or adjacent to a pasture where they knew their
cattle were grazing or were to graze, and at a time
when they knmew, or in the exercise of reasonable care
should have known, that this would be likely to injure

some or all of said cattle, which it did; hence, plain-

tiffs ought not recover against this defendant.

SEVEN

The plaintiffs ought not recover of this defendant

in this cause for that, shortly before the rime complained
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of in the complaint, the product complained of was purchased
in a barrel or container bearing a label, a true copy of
which is attached hereto as Exhibit "A", which label
contained the clear warning that said Swan Brand Sodium
Axéenite Solution No. 40 should be kept away from animals,
and, furtﬁef, that animals should not have access to such
solution, to said container or to water treated with such
solution. Nonetheless, the plaintiffs, who knew or who
should have known the foregoing, so negligently sprayed
or allowed to be sprayed szid solution in such 2 manner
as to allow it to be consumed by their cattle, as com-
plained of in the complaint, and plaintiffs thereby
proximately contributed to the damages of which they
complain and, hence, they ought not recover against this

defendant.

EIGET

v ——

Plaintiffs ought not recover in this cause against
this defendant for that, shortly before the time complained
of, said solution was purchased in a drum or container

bearing a label, a true copy of which is attached hereto

as follows:

“Neither Thompson-Hayward Chemical Company
nor seller ghall be held responsible forx
damages resulting from the handling,
storage or use of this product for any
Teason except the failure of the material
to conform to the chemical description on
this label.™ '
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Defendant alleges that plaintiffs accepted and
became bound by said provisions as above set for cth,
and that the damage complained of did not result from
the failure of said materizal to conform o said chemical
description but that, on the contfrary, said material

did conform to said chemical deser iption on said label.
NINE

Plaintiffs ought not tecover of this defendant in
this cause because, at the time and place complained of,
the plaintiff, Paul Childress, Jr., did so negligently
Spray said solution upon a field near or adjacent to
the pasture in which said cattle grazed or were to graze
as to cause or allow g portion of said solurion to drift
or fioat onto said pasture, whé%e i1t was consumed by
said dead cattle, This negligence of said Paul Childress,
Jr., as above descw sibed, comstituted the proximate cause

the damages complained of and intervened between the
alleged negligence of thig defendant and sald damages
and, hence, the plaintiffs ought not recover from this

defendant,

4—«/ / ey 'g," o /,,,(::ﬂ

ﬂ"/

[éf’u’ . /@&ﬁ

AL;O?BQYS for Defepidant, Thompson-
Hdayward Chemical Eompawy

Of Counsel -

HAND, ARENBALL, BEDSOLE, GREAVES & JOHNSTON
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vs. BALDWIN COUNTY, ALABAMA
THOMPSCON-HAYWARD CHEMICAL AT TAW
COMPANY , a corporation,
et al, CASE NOC.

Defendants.

P S L e

ol

Comes now the Defendants, Angelo Bertolla, Alex S. Bertolla,
R. F. Bertolla, and J. F. Bertolls individually and d/b/a A.

1

Bertolla & Sons, and files the following pleas to the Complain

nts Amended Complaint:

et

Not Guilty.

The Defendants say further that the Plaintiffs should not be
allowed to recover in this cause for at the place and time alleged
in the ?laintiffs’ Amended Complaint, said ?lai; ifzs were ne gT
gent themselves, and that the death of their cattlie was caused by
their own contributory negligence. The Defendants say the Plain=-

tiffs knew or should have known that Sodium Arsenite was poison-
ous and that he was negligent in putting the same on his potato

crop when the wind was blowing encugh to cause the same to go out

>

of the potato field into another area; that the aforesaid negli-
gence of the Plaintiffs was the cause of his loss, hence, he should

not be zlliowed to recover from the Defendants.

WILTERS & BRANTLEY
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PAUL CHILDRESS, JR. and X
JOY CHILDRESS,

X IN THE CIRCUIT COURT OF
Plaintiffs,
X BALDWIN COUNTY, ALABAMA
vs
X AT LAW
TEOMPSON-HAVWARD CHEMICAL
COMPANY, a Corporation, X NO. 4686
et al,
X
Defendants
X

Comes now the Defendants Angelo Bertolla, J. F.
Bertolla, Alex S. Bertolla and R. F. Bertolla, individually and
doing business as A. Bertolla & Sons, in the above cause, and
demurs to the Plaintiffs’® Complaint as last amended and to each
count thereof, separately and severally, the following separate
and several grounds:

1. For aught appearing, this Defendant gave proper
warning of the inherently dangerous nature of said product.

2. For aught appearing, said product was not applied
in accordance with instructions given by this Defendant.

3. For that there is no allegation that this defen-
dant did not warn all persons who might reasonably be expected
to use said product of the alleged inherently dangerous nature
of said product.

4. For that the allegation that said product was an
“inherently dangerous and toxic chemical compound or soclution®
constitutes merely the conclusion of the pleader, insufficient
facts being alleged in support thereof.

5. For that the allegation that the alleged inher-
ently dangerous nature of said solution "should have been known®
to this Defendant constitutes merely the conclusion of the

pleader, insufficient facts being alleged in support thereof.

-
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6. For that if affirmatively appears that said solu-
tion was so applied as to come into contact with the pasture for
which it was not intended.

7. For that said count does not state a good cause
of action as to all plaintiffs.

8. For that said count does not state a good cause
of action as against all Defendants.

9. For that it affirmatively appearsithat there is
no privity of contract between this defendant and the Plaintiff
Joy Childress.

10. For aught appearing, sodium arsenite is a non-
toxic and non-dangerous chemical compound or solution.

c/<ff:-“For the allegation that said product was *an
inherently dangerous and toxic chemical compound or solution®
constitutes merely the conclusion of the pleader, insufficient
facts being alleged in support thereof.

12. PFor that it affirmatively appears that said pro-
duct or solution was improperly used or applied by the
Plaintiffs.

&/ié. For that no facts are alleged showing that the
Plaintiff, Paul Childress, Jr., was acting as an agent, survant
or employee of the Plaintiff, Joy Childress, within the line
and scope of his agency, service or employment, when he
purchased said solution or product.

14, For aught appearing, the drum in which said

product was contained when it was sold to the Plaintiff. Paul

" Childress, Jr., was not the drum in which said product was

contained when it was manufactured and marketed by the Defendant.




ﬁ;,i5. For aught it appears, the product scld by this
Defendant was properly labeled anéd warned the Plaintiffs of
how it should be used.

16. For aught that appears this Defendant warned the
Plaintiffs that the product allegedly sold by it was dangerous
to dairy cattlie.

d/i?f/ For that it does not appear what instructions
were given by the Defendant.

18. For that it does not appear what instructions
were given by this Defendant.

19. For that it affirmatively appears +that instruc-—
tions were not given to both Plaintiffs.

20. Said complaint is vague, ambiguous and uncertain
in that it is not alleged when said solution allegedly drifted
or floated upon sai@uyasture.

21. Said complaink is vague, ambiguous and uncertain
in that it is not alleged when said damage occurred.

22. For that it affirmatively appears that said ac-
tion is barred by the statute of limitations.

23. For that it affirmatively appears that this ac-
tion was not commenced within +the time allowed by law for the
commencement thereof.

24. For aught appearing, the application of said
solution to said Crop was made contrary to the instructions of
this Defendant.

25. No facts are alleged to show that the Plaintiffs

Sustained any damage or injury as the proximate result or

breach of duty on the part of this Defendant.

;-5




26. It affirmatively appears from the complaint that
the Plaintiffs were guilty of contributory negligence.

27. It affirmatively appears from the complaint that
the injuries and damages of which the Plaintiffs complain were
_caused by their own negligence.

28. For that there is no allegation that the Plain-
tiffs were using said product in the usual and customary manner
for wahich it was intended.

29. For that no facts are alleged showing that the
Plaintiffs used said product at the time and place described
in said count ir the usual and customary manner for which it
was intended.

30. Por that said count is:vague, ambiguous and un-
certain intha it cannot be determined. therefrom how long after,
to~wit, May, 1960, said solution or product was applied to the

potato crop.

WILTERS & BRANTLEY




PAUL CHILDRESS, JR., and ¥
JOY CHILDRESS,

e et < o, b (e

i
Piaintiffs, IN THE CIRCUIT COURT OF
i
VS.
¥ BALDWIN COUNTY, ALABAMA
|| THOMPSON-HAYWARD CHEMTCAL ;
COMPANY, A Corporation, AT LAW NO. 4886
i Et Al., g
i
| Defendants. i
i AMENDED COMPLAINT

g Come now the Plaintiffs in the above styled cause, by thein

| Attorneys, and amend their complaint so that the same shall reaq

as follows:

CCUNT ONE:

The Plaintiffs claim of the Defendants the sum of Five
Thousand Five Hundred Dollars ($5,500.00) as damages in this: the
Defendants Angelc Bertolla, J. F. Bertolla, Alex S. Bertolla and

. R. F. Bertolla, individually and doing business as A. Bertolla &

Sons, were in the month of May, 1960, marketers, distributors op

dealers in Baldwin County, Alabama, of -agricultural chemicals

manufactured and marketed by the Defendant Thompson~-Hayward Chemij
cal Company. That among the products manufactured and sold by

the Defendant Chemical Company and sold, marketed or distributed

by the Defendant A. Bertolla &£ Sons in BRaldwin County, Alabama,

in May, 1960, was a product sold, marketed or distributed underp

the brand name of "Swan Brand, Sodium Arsenite, Solution #Lo",

that said product contained 50.8% arsenite by weight and was in-

(i herently dangerous and toxic chemical compound or solution, all
i of which was known, or should have been known, to the Defendants.

That the Plaintiff Paul Childress, Jr., purchased a quantity of

said "Swan Brand, Sodium Arsenite, Sclution #40" from the Defen—

dant A. Bertolla & Sons for application by him to a potatec crop

then owned by him to kill the potato vines for the purpose of

facilitating the harvest of his potatoe crop, and he did apply

A5y 2 L0




such solution to his said crop in accordance with the instruction
given to him by the Defendant A. Bertolla & Sons. And the Plain-
tiffs further allege that during the application of said solution
to said crop that a portion of the same drifted or floated out of
the field in which said crop was located into and upon a pasture
located adjacent thereto wherein the Plaintiffs grazed their dairy
herd and said sclution settled upon the grass located in such
pasture. And the Plaintiffs further allege that a number of theinr
dairy cattle ate the grass upon which some of such solution had
settled and as 2 proximate result of the eating of such inherently
dangerous or toxlous solution the Plaintiffs were damaged in this:
nine of their cows died from sodium arsenite poisoning and two of
them were rendered of no value whatsocever, and they were caused
to inecur, and did incur, veterinary bills and medical bills in the
treatment of their said animals in an attempt to prevent their
death or injury from said poisoning and the Plaintiffs allege that
all of their damages, aforesaid, were a proximate result and conse-
quence of the negligence of the Defendants in failing to warn the
Plaintiffs of the inherently dangerous nature of said product. All
to the damage of the Plaintiffs, wherefore they bring this suit

and ask judgment in the above amount.
COUNT TWO

The Plaintiffs claim of the Defendants the sum of Five Thou-
sand Five Hundred Dollars ($5,500.00) as damages in this: the
Defendants Angelo Bertolla, J. F. Bertolla, Alex S. Bertolla and
R. F. Bertolla, individually and doing business as A. Bertolla &
Sons, were in the month of May, 1960, marketers, distributors or
dealers in Baldwin County, Alabama, of agricultural chemicals
manufactured and marketed by the Defendant Thompson-Hayward Chemi+
cal Company. That among the products manufactured or distributed

by the Defendants Bertolla in Baldwin County, Alabama, in May,

Lo &




1960, was a product sold, marketed or distributed under the brand
name of "Swan Brand, Scdium Arsenite, Solution #40"; that said

product contained 50.8% sodium arsenite by weight and was an in-

‘herently dangerous and toxic chemical compound or scolution, all
of which was known, or should have been known, to the Defendants.
That the Plaintiff Paul Childress, Jr., purchased a gquantity of
said "Swan Brand, Sodium Arsenite, Solution #40" from the befen-
dants A. Bertolla & Sons for applicaticn by him to a potato crop
then owned by him to kill the potato vines for the purpose of facis
litating the harvest of his potato cFop, and he did apply such
solution to his said crop in accordance with the instruction given
to him by the Defendant Bertolla. And the Plaintiffs further al-
lege that during the application of said solution to said erop that
a portion of the same drifted or floated out of the field in which
sald crop was located into and upon a pasture located adjacent
jithereto wherein the Plaintiffs grazed their dairy herd and said
solution settled upon the grass located in such pasture. And the

Plaintiffs allege that a number of their dairy cattle ate the gras:

ur

upon which some of such solution had settled and as a proximate
result of the eating of such inherently dangerous or toxious soluy-
tion the Plaintiffs were damaged in this: nine of their cows died
from sodium arsenite poisoning and two of them were rendered of no
value whatsoever and they were caused to incur, and did incur,
veterinary bills and medical bills in the treatment of their said
animals in an attempt to prevent their death or injury from said
poisoning and the Plaintiffs allege that all of their damages,
aforesaid, were a proximate result and consequence of the negli-
gence of the Defendants in falling to properly label or stamp the
drum in which said product was contained and in which it was sold
lto the Plaintiff Paul Childress, Jr., so as to warn him of the in-

herently dangerous and toxic nature of said product and that it

would cause injury and damage t¢ livestock 1f such livestock ate

LO-E.
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foliage on which said préduct might settle, all to the damage of

thé”Plaiﬁtiffs, whéfgfcbe'they”bring this suit and aSk'judgment

in the above amount.

CHASON, STONE & CHASON

By:1 | ._‘ .
Attornfys for Phai

STATE OF ALABAMA

BALDWIN COUNTY

I, Korborne C. Stone, Jr., one of the attorneys for the
Plaintiffs in the above styled cause, do hereby certify that I
have this day served a copy of the foregoing amended complaint

upon Hon. Paul W. Brock, one of the attorneys for the Defendant

Thompson-Hayward Chemical Company, a corporation, and upcn Hon.

Tolbert M. Brantley, one of thé attorneys for the Defendants
Angelo Bertolla, et al., by mailing a copy to each of them by
United States Mail, postage prepaid, and properly addressed to
them at thelir offices in Mobile, Alabamaz, and Bay Minette, Ala-

bama, respectively.

ult

Witness my hand this 7§ ®*day of January, 1965,

CO-0
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PAUL CHILDRESS, JR. and
JOY CHILDRESS,

*s

IN THE CIRCUIT COURT OF

Plaintiffs, : BALDWIN COUNTY, ALARAMA
vs. : AT LAW
THOMPSON-HAYWARD CHEMICAL :

COMPANY, 3 corporation,
et al., :
Defendants. : No. 4686

TR T ML e b e -

Comes now the defendant Thompson-Hayward Chemical Com-
pany, a corporation, in the above cause, and demurs to the
plaintiffs’ complaint as last amended and to each count
thereof, separately and severally, and in support thereof,
assigns, separately and severglly, the following separate

and several grounds:

1. For aught appearing, this defendant gave proper

warning of the inherently dangerous nature of said product.

2. For that it affirmatively appears that the said
product was applied in accordance with the instructions

given to the plaintiff by someone other than this defendant.

3. For aught appearing, said product was not applied

in accordance with instructions given by this defendant.

4. For that there is no allegation that this defen-

dant did not warn all peréons who might reasonably be

cI&
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expected to use said product of the alleged inherently dan-

gerous nature of said product,

5. For that nmo facts are alleged to show that the
plaintiffs were such persons as might reasonably be ex-

pected to use said product,

6. For that the allegation that said product was an
“inherently dangerous and toxic chemical compound or solu-
tion'' constitutes merely the conclusion of the pleader, in-

sufficient facts being alleged in support thereof,

7. For that each altermative allegation does not

state a good cause of action against this defendant.

8. For that the allegation that the alleged inher-

Y“should have been

ently dangerous mnature of said solution
known' to this defendant constitutes merely the conclusion
cf the pleader, insufficient £facts being alleged in support

therect.

9. For that no facts are alleged to show that defen-
dant A, Bertolla & Sons was the agent, servant or employee
of this defendant, acting within the line and scope of its
agency, service or employment as such, when it gave the in-
structions to the plaintiff as to the application of said

solution.

10. For aught appearing, when A. Bertolla & Somns in-

structed the plaintiff as to the application of said solu-
tion to plaintiff's sald crop, such defendant was not the

agent, servant or employee of this defendant, acting within

LOF
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the line and scope of its agency, service or employment as

such.

11. For

aught appearing, the instructions allegedly

given by the defendant A. Bertolla & Sons pertaining to

the application of said solution were not authorized by

this defendant.

12. For

that it affirmatively appears that saild solu-

tion was so applied as to come imto comntact with the pas-

ture for which it was not intended.

13. For

that said count does not state a good cause

of action as to all plaintiffs.

14, TForx

that said count does not state a good cause

of action as against all defendants.

15, For
tiff.

16. For
dant.

17. Fox

no privity of

plaintiffs.

18. For

no privity of

plaintiff Joy

19. For

that there is a misjoinder of parties plain-

that there is a misjoinder of parties defen-

that it affirmatively appears that there is

contract between this defendant and the

that it affirmatively appears that there is

contract between this defendant and the

Childress.

that it affirmatively appears that there is
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no privity of contract between this defendant and the

plaintiff Paul Childress, Jr.

20. For aught appearing, sodium arsenite is g non-

toxic and non-dangerous chewmical compound or solution.

\w

21. For the allegation that said product was “an in-
herently dangerous and toxic chemical compound or solution®
constitutes merely the conclusion of the pleader, insuffi-

cient facts being alleged in support thereof.

22, For that it affirmatively appears that said pro-
duct or solution was improperly used or applied by the

plaintiffs.

23. For that no facts are alleged showing that the
plaintiff, Paul Childress, jr., was acting as an agent,
sexrvant or employee of the plaintiff, Joy Childress, with-
in the line and scope of his agency, service or ewmployment,

when he purchased said solution or product.

24, For aught appearing, the drum in which said
product was contained when it was sold to the plaintiff
Paul Childress, Jr. was not the drum in which said pro-
duct was contailned when it was manufactured and marketed

by this defendant.

25. For aught that appears, this defendant properly

labeled the product allegedly sold and warned plaintiffs

of how it should be used.

26. For aught that appears, this defendant properly
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labeled the product allegedly sold by it and gave proper

instructions as to its use on such label.

27. For aught that appears this defendant warned the
plaintiffs that the product allegedly sold by it was dan-

gerous to dairy cattle.

28. For that it does not appear what instructions

were given by the defendant.

29. For that it does not appear what instructions

were given by this defendant.

30. For that it affirmatively appears that instruc-

tions were not given to both plaintiffs.

31. For that no facts are alleged showing that both
plaintiffs were injured as a result of the alleged negli-

gence of the defendant.

- 32. For that the allegation that said solution was
applied in accordance with instructions given by the defen~
dant A. Bertolla & Sons constitutes werely the conclusion of
the pleader, insufficient facts being alleged in support

thereof,

33. Said complaint is vague, ambiguous and uncertain
in that it is not alleged when said solution allegedly

drifted or floated upon said pasture.

34. Saidé complaint is vague, agmbiguous and uncertain

in that it is not alleged when said damage occurred.

Ave
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35. For that it affirmatively appears that said ac-

tion is barred by the statute of limitations.

36. For that it affirmatively appears that this ac-

tion was not commenced within the time allowed by law for

the commencement thereof.

37. For aught appearing, this action was not commenced

within the time allowed by law for the commencement thereof.

38. For aught appearing, the application of said solu-
tion to said crop was made contrary to the instructions of

this defendant.

39. No facts are alleged to show that the plaintiffs
sustained any damage or injury as the proximate result or

breach of duty on the part of this defendant.

40. It affirmatively appears that the damage allegedly
suffered was the result of a proximate cause intervening be-
tween such damage and the alleged negligence of this defen-

dant.

41. That it does not state facts sufficient to con-

stitute a cause of action against this defendant.

42, For that negligence is therein alleged merely as

a conclusion of the pleader.

&3. For that it is vague, indefinite and uncertain,

in that it does not apprise this defendant with sufficient
certainty against what act or acts of negligence the defen-

dant is called on to defend.
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44, For that it does not appear with sufficient cer~
tainty what duty, if any, this defendant may have owed to

the plaintiffs.

45. For that it does mot appear with sufficient cer-
tainty wherein this defendant violated any duty owed by

defendant to the plaintiffs.

46, TFor that it does not sufficiently appear that
this defendant owed any duty to the plaintiffs which de-

fendant negligently failed to perform.

47. For that the averments set up, if true, do not

show any liability on the part of this defendant.

48. For that the pleaders have endeavored to set out
in what said negligence consisted, and the facts so set out

do not show negligence.

49. No facts are alleged to show that plaintiff sus-
tained any damage or injury as the proximate result of any

negligence or breach of duty on the part of this defendant.

50, It is not alleged that the negligence complained
cf proximately caused the accident and the injuries and

damages complained of.
51. For that said count is duplicitous.

52, For that each injury complained of in the alter-

native could not result from each alternmative act allegedly

causing such injury.

53. TFor that each alternative averment does not state

facts sufficlient to constitute a cause cf action agalnst

Ay~




this defendant.

54. For that thexe is a misjoinder of causes of

action.

55. It affirmatively appears from the complaint
that the plaintiffs were guilty of contributory negli-

gence.,

56. It affirwatively appears from the complaint
that the injuries and damages of which the plaintiffs

complain were caused by their own negligence.

57. For that no facts are alleged showing any rela-
tionship between the plaintiffs and this defendant giving

rise to any duty breached by this defendant.

58. For that it affirwmatively appears that there
were no contractual relations between the plaintiffs and

this defendant.

59. For that no facts are alleged showing that this
defendant owed any duty to warn the plaintiffs of the
alleged inherently dangerous nature of said product or

solution.

60. For aught appearing, said solution actually used
by the plaintiff Paul Childress, Jr. was maunufactured and

marketed by someone other than this defendant.

6l. For aught appearing, there are many manufacturers

and marketers of "Swan Brand, Sodium Arsenite, Solutionm

#40" and this particular solution applied by the plaintiff
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Paul Childress, Jr. was manufactured and marketed by some-

one other than this defendant.

62. For that there is no allegation that this defen-
dant manufactured and put on the warket the particular
substance which the plaintiff Paul Childress, Jr. allegedly

purchased and applied to his potato crop.

63. For that said count is vague, ambiguous and un-

certain.

64. For that the averments set up, if true, do not

show any liability on the part of this defendant.

65. For that said count attempts to allege two dif-

ferent causes of action.

66. For that no facts are alleged showing that this
defendant knew or should have known that said product was

inherently dangerous, as alleged.

67. TFor that no facts are alleged showing any privity

of contract between the plaintiffs and this defendant.

68. For that there is no allegation that the plain-
tiffs were using said product in the usual and customary

manner for which it was intended.

69. For that no facts are alleged showing that the

plaintiffs used sald product at the time and place de-

scribed in said count in the usual and customary manner

for which it was intended.

L0 -2
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70. For that no facts are alleged to show that this
defendant owed the plaintiffs any duty to warn them that

sald preduct was inherently dangerous.

71. For that said count is vague, ambiguous and un=-

certain in that it camnot be determined therefrom how long

“after, to-wit, May, 1960, said solution or product was

applied to the potato crop.

72. For aught appearing, said product was not inher-
ently dangerous at the time that it was scld by this defen-

dant.

73. For that said count is vague, awmbiguous and un-
certain in that 1t cannot be determined therefrom how long
prioxr to, to-wit, May, 1960, said product was manufactured

and marketed by this defendant.

74, For that there is no allegation that said product
was in the same condition at the time that the plaintiff
Paul Childress, Jr. purchased it from the defendant A.
Bertolla & Sons as it was at the time that this defendant

allegedly marketed and soid it.

75. For aught appearing, there was nothing about
said product which charged this defendant with knowledge

or notice that injury or damage might result from its use.

76, For that it affirmatively appears that the negli-
gence charged is based upon an alleged breach of duty aris-
ing out of contractual relations, and no facts are alleged

to show that the plaintiffs enjoyed a contractual

coW
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relationship with this defendant.

77. TFor that the wmanner in which sald product was
applied is not set forth and no facts are alleged showing
that this defendant could have reasonably anticipated that
injury or damage might have resulted frow the use of sald

product in such manner.

78. For that no facts are zlleged to show that the
injuries complained of should have been regsonably anti-

cipated by this defendant.

79. For that no facts are alleged showing that this
defendant had any notice or knowledge of the alleged in-

herent danger of said product.

80. TFor that said count is vague, ambiguous and un-
certain in that it f£ails to state when said product was
manufactured by this defendant, and, for aught appearing,
said product became inherently dangerous only after it was

manufactured and distributed by this defendant.

81. For that no facts are alleged showing that this
defendant had, or exercised any degree of control over,
said product at the time and place upon which it is alleged

that the plaintiff Paul Childress, Jr. purchased the same.

82. For that it affirmatively appears that said ac-

tion is barred by the provisions of Title 7, Section 26,

Code of Alabama, 1940, as last amended.

83. For that there is a wmisjoinder of causes of

action.
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622 First National Bank Building
Mobile, Alabama

Paul Brock, Attorney for Defendant
Thompson-Hayward Chewical Company

Of Counsel:

HAND, ARENDALL, BEDSOLE,
GREAVES & JOHNSTON

CERTIFICATE OF SERVICE

I hereby certify that I have mailed a true and correct
copy of the foregoing demurrer to Norborne C. Stone, Jr.,
Esq., Attorney for Plaintiff, by depositing a copy of same
in the United States Mail, postage prepaid, addressed to
said attormey at his office in Bay Minette, Alabama on
this, the %.*%day of April, 1965.

APR 20 1969
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5
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CLERK

i
EECISTER
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STATE OF ALABAMA )
); IN THE CIRCUIT CQURT - LAY SIDE
BALDVWIN COUNTY )

TG: ANY SHERIFF OF THE STATE OF ALABANA:

You are hereby commanded to summon Thompson-Hayward Chemical
Company, a corporation, and Angelo Bertolla, Alex S. Bertolla, R. F.
Bertolla and J. ¥, Bertolla, individuzlly and doing business as 4.
Bertolia & Sons, to appear within thirty days frcem the service of
this writ in the Circuit Court, to be held for said County at the
place of holding the same, Then and there to answer the complaint
of Paul Childress and Joy Childress.,

Vitness my hand this the /4 day of April, 1961.

Clerk

%é&514;4;_ggrééhucxlffé
//, ' -




PATL CHILDRESS, JR., and
JOY CHILDRESS,

Plaintiffs,
IN THE CIRCUIT COURT OF
VS,

BALDWIN COUNTY, ALABAMA
THOMPSON-HAYVWARD CHEMICAL
COMPANY, a corporation, and
ANGELO BERTOLLA, ALEX S.
SERTOLLA, R. F. BERTCLLA and
J. F. BEATOLLA, individually
and doing business as A.
EERTOLLA & SONS,

AT LAV

T2 #4Se

Defendants.

Y s e el dml: dmd: dat. el yad: el yax

COUNT ONE:

The Plaintiffs claim of the Defendants the sum of Nine Thou-
sand Five Hundred Dollars ($9,500.00) as damages in *this: the De-
fendant Thompson-Hayward Chemical Company is engaged in the manu-
facture,'sale and distribution of industrial and agricultural chemi-
cals in the State of Alabama and the marketing of the same through
agents or licensed dealers in Baldwin County, Alabama, and was so.
engaged during the month of May, 1260. That the Defendants Angelo
Bertolla, J. F. Bertolia, Alex S. Bertolla and R. F. Bertolla, in-
dividually and doing business as A. Bertolla & Sons, were in the
month of May, 1960, marketers, distributors or dealers in Baldwin
County, Alabama, of agricultural chemicals of the Defendant Thompsonw
Hayward Chemical Company, and were at said time the agents of said
Defendant Chemical Company. That among the products so sold, market—
éd, distribute@/by the Defendants in Baldwin County, Alabama, in May,
1860, was a product sold, marketed or distributed under the brand
name of "Swan Brand, Sodium Arsenite, Solution #40" which the De-
fendants'advertised and represented to be suitable and proper to kil
potato vines to facilitate harvesting. That said product contained
39.12% sodium arsenite by weight and was an inherently dangerous and
Toxic chemical compound or solution, 2all of which was known, or shoulid
have been known to the Defendants, That the Plaintiff Paul Childresd,
Jr., relying upon the representations of the Defendants purchased a
quantity of said "Swan Brand, Sodium Arsenite, Solution #40" for
appiication by him to a2 potato crop thén owned by him to kill the

potato vines for the purpose of facilitating the harvest of his

P
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potato crop, and he did apply such solution to his said crop in ac-
cordance with the instructions given to him by the Defendants. And
the Plaintififs further allege that during the application of said
solution to said crop that a portion of the same drifted or floated
out of the field in which said crop was located into and upon a
pasture located adjacent thereto wherein the Plaintiffs grazed their
iry herd and said solution settled upon the grass located in such
pasture. And the Plaintiffs further allege that a number of their
dairy cattle ate the grass upon which some of such sclution had set-
tled and as a2 proximate result of +the eating of such inherently
dangerous or toxious solution the Plaintiffs were damaged in this:

J."

eleven (11) of eir cows of a value of Four Thousand Five Zundred
Dollars ($¢,500 08) died from sodium arsenite poisoning; they were
caused to incur and did incur veterinary bills and medical bills in
the treatment of their said animals in an attempt to prevent their
death in the sum of Eight Hundred and Fift ty-nine Dolilars ($855.00);

and they were caused to lose the production of nilk from said COWS

for a great period of time and as 2 result their gross receipts from
" = Py

i

the sale of milk were reduced to the extent of Three Thousand Dollarg
(83,000.00). And the Plaintiffs allege that all of their damages,
aforesaid, were a proximate result and consequence of the negligence
of the Defendants negligently distributing, marketing, offering for
sale and selling said sclution of an inherently dangerous and toxic
nature while they &knew, or should have Enown, that if any of said
solution was consumed by dairy catile that they would die as a re-
sult thereoi, All to the damage of the Plaintiffs, wherefore they
bring this sult and ask judgmént in the above amount.

CHLSON & STONE
27N

By:

Attorneyffxor PL a%?tlfis

Plaintiffs demand a2 trial of

this cause by jury.

CHASCN & STONE

ATtorneys




STATE OF ALABAMA
BALDWIN COUNTY

Before me, Julia Brock, a Notary Public, in and for said
County in said State, personally appeared Norborne C. Stone, Jr. who
is known to me and who, after being by me first duly and legally
sworn, did depose and say under oath as follows:

That his name is Norborme C. Stone, Jr. and ke is cne of
the attornéys of record for Paul Childress, Jr. and Joy B. Childress,
the Plaintifis in that certain cause this day filed in the Circuit
Court of Baldwin County, Alabama, At Law, wherein Thompson-Hayward
Chemical Company is one of the Defendants. That said Chemical Com-
pany is a corporation having its principal place of business in
Kansas City, Missouri, the address of which is 2915 Southwest Boule-
vard, Kansas City 8, Missouri. That said corporation was doing busi-
ness in the State of Alabama in the month of May, 196C and was not
at that time qualified undexr the Constitution and Laws of the State
of Alabama as to.doing business therein: That this affidavit is-
made under the provisions of Title 7, Section 199(1) of the Code of

Alabama of 1940, recompiled 1958, to be filed in said cause.

; Ao e VO
Norporne C.

Sworn to and subscribed before me on

this the \4™>~ day of April, 1961.

NotaryiWPublic, Baldwin County, Alabama.
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The Defendant Thompson-Hayward Chemical Company, a corpora-
tion, is a foreign corporation, service upon which may be had under
the provisions of Title 7, Section 188 (1) of the Code of Alabana
of 1840, and there is filed simultanecusly with the filing of this

‘compiaint an affidavit as required by said statute,

CHASON &

NasTRe SXM?

&ttornfys Tor Plaintififs (‘
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cre inte this state. ¥We zre called oo

onspitute

decide whether such sctivity is swlficleni o

doing business in this stale sov as o give the couwrts of

this state jurisdictive in thisz case.

ration wvas doing busie

Thether 2 non~resident corpe

o vo the

ness in 2 stabe, o as o subjech the corperail

-of thet stete and ivs courts, has been Lae

Suridsdiction

issue in wewy decided cases. Une of the later cases dew

o

254 2la. GBT, 49 So. Zd 35D, vwheve this court sald

rae, recopnized that a

“Te fu. of oo

e

state ey o0t wake bindlug a Judpgoent in

oy sontaets, wies, or velations,
wheve the defendent fs not present in the
@&&@&; .ﬁﬁg ginme @ corpovetion cust aot

vheariously and s presence in the state

by che avke of its

betaing @xz”w %3‘*@ manl faste
authorized agents, the guestion is to be

devernined by the activitles of those




o

gpemis and the chervecter of business done.

i

dod wach case must depend

. A

Saoe Go. ve Stake of B

326 WoB. 310, 66 8.0k, 134, %90 L.Bd. 85,
167 A.%.%e 1057 Tonvernstionsl Hevvesber
Lo, v, Commsopmreslth of Hembucihy, 235 V.8,

%‘?%ﬂ» :3":%\" &z"&gﬁiw %Mﬁ; E.;g Eﬁa%a %ﬁ?w

b
L A T B )

“gat the tradicional theory, thought

to be erystelized in federel Iurdspopdencs,

el Jurisdiction over o loveizn

e be soguired when (e only

basie 19 “mowe selicitetion® of business

the wweders of the forus’s soverei

5

s«@ it

Civations dmittad.), seens o be wo lenper

Recsnt fedevel decisions bave

vemsiderably lnpinged won that sonoept.

{(Cieerions Gwltreds)

Bl s doduce from these

late declsicns, of vhich International Shoe

e vo State of Weshinpron iz the “belliwether,”

is chet the wegular end sysbens

tie solloltge
tion of opders in the state by appellent®s

a0,

sglesmen, veswlil

25 im e eontinoows flow of

appellanc’s products imto the state, fo suf~

Hlelesy wo constltute doing business in the




2.

sgate oo as to neke the covporate del

senable o selis in Lig couwis, %ﬂ‘ﬁ@wﬂ}*%ﬁ

p in the inguiry the fsctor

resuls to the cowporation feom a trlal sy

s Les home. {Ditstion Gwmiveed.}” (256

ke

ges 633, 6801

Many @t Te repeet the

dipevesions in thes would serve uo G

unduly lengthbesn this opindown.

gwg that, for move then o yesr befouwe

ard® e selesea

y Graveied
i fda Lidoe opders, and Chat

ol orders

whitalned by the salessan.

wany shows the reguler and syste

in this state, auxi Lo Saldwin Coun

flelent to comstitute doing business here %0 af LU mak

ipfendant subiect o sult im the couris of bis state in an

setion Sor @ tordt comithed in this STOUG.

wing chae

It follows thst the couve d¢id nmot ewr im de

sovion oo guesh or in overeelisg the ples in abatement.

mefusel of its

whmraend seoigns as crmoy the

soped affirmative chovge, smd argues thet refusel was

LEfs Ealled vo prove that Thompsoo-Uoywerd




wralactured and 30id the vine killew

hich allegedly caused

g

the death of plaintiffe® cattie. Th

wpsene-Nayward o
Jorells were ssch vopresenced by seporate coumsel in the

trlal coupt

ki ) .
el on the appeal

dn the weiel, when plaineiffs rapted, Thospson-Yayesnd

#

dr plalncifis’ evidesce on the prownd thes pladsn=

reidence falled to pale oub & pries Sacie coge. The

ried the netion, whereupon Thompson-Hayward rested
g requested the affirmstive charge wilch the court refused.

We bave vesd sll the testimon:

pintills uwsed. 4z we vemd the ewi~
nim, woen plaintiffe reswed, ther
son~tayward meoufactured and sold to Portolla the wery

canee which pleintlffs hed purchased from Dertolle and

eprayed on the potatoes,
Hoyward vests on preof of the fact ther this defendans hed

it

amnfectured and ploced on the marhet the ‘particulsr Jdapgerous

substance vhieh plaintiffs -gpreyed o the pobatoes sl whioh

cawsed che deeth of the castlo. Thompson-layward is not

shown o be lisble wiless St be shown that Thompeon-Haywesd

‘warket the very substance cous

plained of. Ve ave, therefors, of opinion thap ‘Thonpaon-He

wan entivied to che aifirmative charge ot this time




The wrial, however, did mot end ap whils poinc. The
defendant, Zerstolls, called witnesses aod we think thelr

testing

iller ¢o Dervells, whe leter aold it b plaiweills. Flaine

tiifls did not offer v

wore evidence end melther &id

Platneis

I lunslise that ohe attorneys €

Haywerd e

fwed in the courtooe

L

el R

o it

by asslsting coumns

L for Deruvolla, and thereby welved sy

K

rights aequired by the feilwes of proof o

rainat Thoupson-

Boyrwand.

pear te sgree thet the evidence pre-~
semted by Jertells is not evallable epelnst Thompeon-Bayward
wnless, by Iarther parvicipetion in the tvisl, ccumsel for

Theapson~Reyward made the evidence avallabls,

say im briefy

went of the low) chet thewe is going o

2 restriotion

dant in a Like situa~

Whe adopte this perticular spproash

o the defense of 5 pe thoular plece of

tigasion. Uertainly s Jdefendent should



gt
e

wot ke coupelled oo come fovward with cestl-

L te be bouwnd

by any addiclonsd e, 20 the

time of the comclivsion of the Zestinowy of

s sdversary, po case hes been establlshed
apalnet kim: but sbhere thet deléndant come

timaes Lo ectively pavticipate in the trial

of vhe case by assisting counsel for amorhsr

e Ly comneniing to the trial court

on matters of evidense by reguesting Surther

2.

special instreetions or by erguing anything

o the fuy other than thelr bhelief of the
it w

ar. F

- Lestimtay,. Chen we subzle thet such o defends

ot wdght well be bold to beve withdvam his

wnt of the defense of the csse or

smived aogy wighte which be wmay huve preve

wed by the Splluwe of proof

H0e 24 417, the sctlon wes ageinst twe defendemtcs, ome s gome
povarion and the other s iodividuel: 42 the comelustion of
plaintifd's weovinony, the couwel woownsed thas 4t wogld ghve

v alfions

selve charge for the corporab

wilinesses ond gom
and the case proceeded apainst the other fefondan he sols

peestion on the appesl wer whether pleintiff was entitled oo

g to the jory sgelinst the corpovebion. This couwr: held thas



the trial cowt did not evw in giviag the WBLive charge

for che corporaticm. Io the opindon this court sald: “. .

o o Howard Hell {the eog endant) wested Iia cuse at

the close of plainilifi’s testinony. It doe:

that the sestimeuy of Wr. Sayues (the individual

mg) piven as » pert of his own case, after shisction

v besring on this sppeal.” (Par. Gupplied.)

soen e duderson oase
and the inabany case; thewve the affimmetive charpe wos glven,

s counsel lefe the

here it wes relused; thewre defend

3

inod in court. In

cogeireos, bere delendant

inderson, this cowrs refused no comsider the testimony taken

want rested. In the case ab-baw,

muiifs concend thet we owght to consider, sgeinst the

corporate defendam¢, the testimeny presented by the other

defendsut after the eorperation rested; bessuss, a3 we wdere

"

the sy

ni, of subsequent scts by orumsel for the
corporete defendant.
The recerd Jdlscloges thet after Thoampson-Yayeard

vimed Lo cowrt. Covnsel for Deriolla

sel whieh wap atteched bo the pleas

soe-Beyeard, Felnsifls' counvel dbjected.

.

conzt sadd "low cen®n lntrodn

og Lo wizh the pless on therer

g

have bte vesove that,” whereupon wel fov Thoupeon-

Haywaed satdr TAu fow as T lwow, the pleas ave still goed.”

dntiEfs® coum

tazer, wh el obisoted o Beresila's

i silnial

coungel asiing questions as to the isbel




fertoila®s counsel

Fhompeon-ayward®s plea.

1% L8 & part of the plea,” aod Thowpsenel yraard® g
comsel seidi  “Pull it off the plea.”

Selll leber, during dreet sxasinetion of the de=

fondwat, Mr. ddex Bertolla, comsel fov pleinciffs ssld

he would like the record tr show that coumsel for 7

£

ward L ebill percicipating in the trisl of this csse

eed sald thet wes not a8 covrect

The eomrt said:  “Veu

geatlonen are participap-

e pecord lndlcetes there wae

The court seid it @04 not know what the

-«

a s o } . i i e A B e S L G o 3
CBRLLOG WESs e o« o BUL yow are cebiing yourseld in

g

wiolls offered in evidence

& hole.” Counssl fov

sson~fayward®s ploeding, The cowrs said: “Tas, vou
mg of these gentlemen with theis
i geldr e donp

MSERT ow eblest o amye

ot il e
ek salds YT would exe

hing auy of the om

oot that, bub at the zame o gemblemen are sitting

o

thewe end permitting yourselves to be fovolved - T amy telling

you wow.”  Comsel for Thowpson-Heywerd seid:r "ould e

Hoaer preder thet wse wove?” sud the ooury Baids "o sir, you

i

T there next to the jwwy 1£ you Lilke o~ 17 ihe

can pet ov

waat o do thet, obayr” alantiifs ashed Ther

som-Rarwerd rested, comge

el table

ol continued to slt e the cow




e

and oonpelt with commseld for Beriolliz. The court said lex

e record ahow theb.

We thisk LU sppavent that counsel for Thoupson-Bayweed

could nob, with prupristy, legve the couriroon after the courl

hod refused thelr vesusst fov afffrmetive chorge. Yo does

4

ear That the counsel s

oed any wiinwess oy ghiected bo
& : X

g

guestions propounded oo witnesses. The ooumsel state

E

thay J4id net counsent or objecs 2o suythdoy other counsel do.

Thoupson-tHayward was scill o delenday

B thiok Lt coumsel bhod & righ

ampue to the jwry. 48 to the 1iwnd

wlght tals efter resting th

tessinmy offered by the other deSends

mh, we will not unden-

Lase to set o boundary, but so far o9 this vecord show

5, WE

i,

b that the sctisn of omy

do not $hd >

rpel fow The

{%@mﬂ%@}%?m@

: case and meidng the testimon

T

sereked o roupendis

etolle we will consider

Of the ervoes argued by B

amie The others swe elthey withour meriv or probedly will
aet ocouy ou another twiel.
Bertells argues thet the court srred in overreling

marrer o the couplaing widelh Cale |

That Lt
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T
Albesigl B

chat the Defendencs Derselles, sold the Plaintiff the im~
hevently dengereus subsrance ccoplained of snd the Cesplaint
wholly falls to show thet the Praineifi punchased the in-

erently 4 it

K g e 5 B ‘ % 4 Nl
mopwoud substance from Bertellad, . . .+ -

9 alnelife savs The couplainl dees allepe thet

ippellant eriolla sold the spoduct sud thas the Appellees

parchased the produei.

1ig bue L& charges

chat fppellent with megligencs i failing &

assuredly

soture of the product aund mosit

not proven o purchase fwos

e

hould have dlrected o verdict spalust the bppaileas.”

(Emphasis Suppiied.)

7 Plasesiffs say Surcher that if che eourt exeed ix
sverraling these grousds of demvrrer, Lt wes exver without
Imbuey beesuse the evror was cuved whenm the cnltted fact

was supplied by the vestluony, elting Life & Deswalty us,

o, v, Pezcpsi, 220 Ala. 104, 134 So. 225,

Beprtolls scpwes thet becasse Che SONREL
soate o couse of sction, the perar was not oured by the avi-
depce: that 1t ig the settled law of ke state that o Judg-

ment Sor the pleingiff will be voversed where the faots ap-

pear o the face of the complaint ond show that we subabene

phal o

s of sorvion was disclosed, though The SORpLAAAT WAS

g}@hg j&% «i{%&w 31%@ 3&’3‘}%@ @%:‘z‘g ‘ﬁ’é%g Eiséqu

b

Thls court has sgld that, lo pegllipence cased, the

sy

compleint mest allege facts Froe which s Jduty of nave grieas



o -

oz the part of the dedendant: the relatiomship of the pervies

i

must be stated in crder o establish a dutyy end, without the

slement of duty, ¢ csuse of action 18 not stated.

274 Ala. 501, 303, 130 So. 2d 383.

Thovgh there e a defect of sverment in stating the

canse of accion in the complaint, Lf both periies introduse

such velevant evidence as they desive aud the court sorpesitly

charges the law an the subject, the rulins of the court in

mproperiy overruling demurrer o the copplaint will net v

guive reversal for that it was with

sut njwry. Dot chere are

pirosnstes

s whan the wele will oot applv. It will sob ape

iy, a5 an lustanoe, wmplalnt doos oot state &

veuse of sotion withour the mettey which was emizted. Cliw

ek S o oA R ) LR L
oy ﬁaﬁfii wﬁiﬁiﬁ .3‘2%3 «3&5‘;@ ia? So. %ﬁ&e-@

Ve suet lagulive whether the compleing states s cause

of action. Plaloziffe’ cause of action vests on the zule, ov
excepilion, that one whe seils or delivers en erticle, which

‘? o
e By

ows to be lnminentiy 4

proes o 1ife or Limb, o

-
§

smother, without givisg notice of its quelities, is lisble

o

ke oy person wiw sulfers an injury thevefrom which mizhe

heve besu vessmably suticipaved, whether thews were any cone

traetvel velations betwesn the parties or DOL.

Bromes e, Do

The breach of duty chavged sgeinst defendents is the
failure o give notice to o wern plalntiffs of the dengevous
neiere of the vine killer. Do the facts alleged in the come

plaint show that the defendan

vy Bertells, weed 3 duty o warn




Beith
ek
i@

2F

4

plaineiffst

- As plainciffs candidly adeit fu brlef, Lt is

not aileged that plaintclifs purchased the wine killer fvom

pertellis. Lt 15 woC alleged that Sertells evex hed posSed

gion of op wmyy CoDe srion Whetsoewer with the pewricalar

4 winloh allegedly coused

£

subsgence which plaintlifs sprayed &
che death of plainuiffs® csttle. The wuie, upon which pleinm=

riffs? vight oo recover LS hased, leposes the July on 08

i, with lmoeledge of i1re desperoeus guallly, manulactures

o sells an imsinently <

Tz Lo net alleged that Feriolle neows

greicie. Lt i 0ot alleped that Bertolis gold it. o,

did Beruolla cwe s duty o waymt

o

we ave of opinifon that 1L must % w3 low that the oum~

plains fails to show omat Bemtolia owed s duty zo wars plalne

A 8

piffa, and, thereliove, fald

e

1 to shece e couse of agbicm.

-

& for ereor o avgued, i

&

i, b7 A5 ol o4 g o 505
shougl Lt 18 not ssslgr

seens appropriate, i wiew of another Utrisi, Lo olserve thab

rie pledntiffs do nol Appedy e gliege dn dizect and sosloive

verms that Thospson-Heywerd manufectaved and put on the markeh

warrioular substance which plainziffs purehased and

"

sprayed oo thels pouatoed.

oy error in refusing the affirmative cherge for

osonelayrard mnd because the complaint dops not state &

? ]

cguse of sction agaiast Geriolle, the judgpent 1s reversed

FUNERSED AND REMG

Liwingston, Ge Je; ond Lawson and Goodwy, Joe, GO0



STATE OF ALABAMA--JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

....... 1s% Div., No.... 104

Thompson-Hayward Chemical Co., 2 Corp., and Angelo
Bertolla, et al., Ind. and 4/b/a A. Bertolla & Sons

. Appellant...,

T

...................... , Appellee....,

. Court.

From .. Boldwin Circuif

The State of Alabama. - }

City and County of Montgomery. .

I, J. Render Thonias, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages numbered from one to.__Seventeen inclusive, contain a full, true, and correct

ooy of the. opinion. of

said Supreme Court in the above stated cause, as the same appears and remains of record and on file

in this office.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this the.. . 198h ___ day of

November L~ 19 64

l |

Clerk of the Supreme Court of Alabama




Div. Noeoooooo CERTIFICATE OF APPEAL. (Civil Cases,)

No._ 4886

e Balduin County, Circuit Court.

-PADL CEILORESS, JB. & JOY CHILDRESS
Plaintiff,
VS.

TEOMPSON -HAYWARD CHEMICAL £0., 4 CORP., ET AL
Defendant.

I, Liica 3. Duek ——Clerk of _GCiremit Court,
Of . Baldwin : County, Alabama, hereby certify that in the
cause of . Pau] Childress, Jr. & Joy Childress
vs.
——Thompson Hayward Chemical Co., .2 Corp. ek al defendant.s. .,
which was tried and determined in this Court on the 12tk day of
Sept._ 19.62 |, in whieh there was a judgment for_Three Thousand and
noflif = = = = Dollars, in favor of the plaintiff, (or judgment
for defendant,) the_ . Defendants on the 2ist day of
Sept 19.62. , took an appeal to theSupreme ___ _ Court

of Alaﬁama to be holden of and for said State.

I further certify that_ _:the Defendanis R

filed security for cost of appeal, to the_ Supreme ... Court, on
the__ 2lst day of _Sept. .. 1962 , and that. 4ngelo Bertoclia, dlex S. Bert
—B.F. Bertolia, J,P, Bertolila, F.C. Griffin snd J.C. Grimes .

are sureties on the zppeal bond.
I further certify that notice of the said appeal was on the

day of 19 , Served on_Gheson & Stome

as attormey of record for said appellee, and that the amount sued for

WaSmﬁin&JﬁxnmmadJ&ﬁmpﬁﬂn&xedwgp&-ﬂn!lﬂg PR Dollars. (Or certain lands)
(Or personal property.)

Witness my hand and the seal of this Court, this the . 2is¢

day of . September . __ 1962 .,

zé;Lc<;:~r~ Agééxﬁfvéiﬁ_q_

Clerk ofi399/01rcu1t Court of

Baidwin County, Alabama,.

= RO TS T SUN, DTRRTNGHK

plla,




THE SUPREME COURT OF ALABAMA

A8t Div, Nolou

_4“:;3, Corporation, and Angelo
B@I‘tolla, et 8.1., Ind.Appeuant
& d/b/a . Bertolla & Sons.

e

Appellee.

From . _Baldwin Circuib. .. Cowrt

:Certiﬁed Copy of

BROKN FRIKTING CO.. MOKTGOMERY



Div. No..... CERTIFICATE OF APPEAL. (Civil Cases,)

MMComty, Circuit Court.

SR & IV HILORESS
Plaintifs.,
Vs,

THQMPSON ~EAYWARD CHEMICAL SO, 4.CCRP., ET AL
Defendant.

I, Alice J. Duek Clerk of Cizewic Court,

0f  Baldwin County, Alabama, hereby certify that in the

cause of___paul Childresg, Jr. & Joy Childesss plaintiff _
Vs,

Thompson-Hayward Chexicsl-. Fr—a- Lo ry—eh-8l— . defendant_g

which was tried and deisrmined in this Court con 'the_w___lzgh_m___mm___day of

Sept, 19 62 , in which there was a judgment for

Three Thousand and 80f100 » Boilars, in favor of the plaintiff, (or judgment
Chemical Co.,

for defendant,) t eneﬁendmtrﬁhompsoagﬁaymm_oﬂ the 25¢h day of
September 19862 _ |, took an appeal to the Supreme. __Court

of Alabama to be holden of and for said State.

I furtbei certvfy thati&m&@m@_&mmﬁompmya_&Com

f::.led seourlty for cost of appeal, to the Supreme ) —Court, 0’1

the__25th day of.Sept. = 1962  ang t

&Mwoae,_&sﬁimkammey_mé Bartford Accident & Indemmity Co. ,

are sureties on the appeal bond.

I further certify that notice of the s=zig appeal was on the

day of k9, served O Chagon & Stone ————

as attorney of record for said appellee, and that the amount sued for

was Five Thousand Five Hundred end nofl00 = - - - Dollars. (Or certain lands)

(Or personal property.)

Witness my hané and the seal of this Court, this the <3tk =

day of_______Septewber

19.62
Z‘J/QC/K /eﬁz,o///

Clerk of the Circuit Couri of

Baldwi County, Alabama.

Chemical Co.

IO Tom -8 e




PAUL CEILDRESS, JR. and ) IN TEE CIRCUIT COURT OF
JOY CHILDRESS,

)
Plaintiffs . BALDWIN COUNTY, ALABAMA
)
vs.
AT L&W
TEOMPSON-HAYWARD CHEMICAL
COMPANY, a corporation, ),
ET AL,
)
Defendants. CASE N0, 4686
)

SUMMONS TO PARTIES NOT JOINING IN AFPEAL
TO: Any Sheriff of the State of Alsbama

A judgment having been rendered against Thompson-
Hayward Chemical Company, a corporation, in the above
styled cause in the Circuit Court of Baldwin County,
Alabama on the 12th day of September, 1962, and from
such judgment the said Thompson-Hayward Chemical Company,
a“cé¥§éiatidn, has obﬁained an appeal to the Suprémeu w

Court of the State of Alabama;

You are hereby commanced to summon Angelo Bertollas,
Alex 5. Bertolla, R. ¥. Bertolla and J. ¥. Bertolla,
individually and doing business as A. Bertolla and Soms,
who have not joined in the appeal, to appear at tne mnext
term of the Supreme Court of Alzbama to defend said

appeal, if they desire.

WITNESS my hand and seal this gy day of September,
1962,
4/‘ N ] /
Lee Lonpteh

lice Duck; Llerk, Cireuit Court,
Baldwin Coudty, Alabama
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PAUL CEILDRESS, JR, a
J0¥ CHILDRESS,

BE CIRCULT COURT OF

Plaintiffs BALDWIN COUNTY, ALABAMA

Ve
| AT L&

THOMPSON-EAYWARD CYEMICAL
COMPANY, a cobporation,
BT AL,

CASE N0, 4686

FUVRONE IO PARTIES WOT JOINING 1IN APPEAL

T0: Amy Sheriff of the State of 4Alabama

'_& g@ﬁ@m@@ﬁ h&mﬁﬁg.§@@§ xénééx&ﬁ ﬁg@iﬁﬁ&.?ﬁwn&é@ﬁw
%ay%ﬁmﬁ'@&wﬁia&l Company, a corporatisn, in the sbeove
sﬁyi&% cause in the Cirecuit Court of Beldwinm G@mﬁ&y,
Alzbama on the 12th @&y of Beptember, 1962, and from

such Judgn

wnt the seld Thompsen~Heywasd Chemical Compauny,

»
£l

Court of the State of Alsbame

You are hereby commanded to summon Angelo %@%ﬁ@&&&@_

Alex . Bertolia, B. F. Bertolle end J, ¥, Bertolla,
individually and doing business as &. Bertells and Sons,

who bave not jolned In the appeal,; o appear at the next

term of the Supreme Oourt of ALlsbams o defend sald

appeal, 1f they desire.,

WITNESS mylend and seal this _ day of SepLember,

1582,

AllceyDuck, Clerk, Clreuit Court,
Baldwin County, Alabama




PAUL CHILDRESS, JR. and

IN THE CIRGULIT COURT OF
JOY GHID .EE@S& .

Plaintiffs BALDWIN COUNTY,
WS -
THOMPSON-HAYWARD CHEMICAL

COMPAWY, 8 c@rp@r&mx@ﬁ,
BT ﬁL

J
J
B
) AT LAW
)
: Sﬁ&ﬁiﬁé.géﬁﬁé

E@f@m&ﬁﬂﬁs.

SUMMONS TO PARTIES 35%1?? J@NE@G Eﬁ.@ APPEAT,

I0: Amy Sheriff of the ﬁtaﬁe'af_&labﬂ=h

ﬁISWémﬂ@ﬁt h&%ﬁngﬁbe&a-x&n&axeé &gaﬁmgt.Th@mméeuw‘
anﬁﬁxd Chemical Company, & corporation, in the above
styled cause in t&@ Qircult Court of E&Eﬁwmﬁ G@umty,

Alagbawa on the 12tk &ay'@f September, 1962, and from

such judgment the saldé Thompson-iayward Chemical Compan;
“a corporation, has obtained an appeal to the Supreme

Court of the State of Alsbams;

| You are har@ny c@mmand@a to summen Amgelo @ert@lia,
Alex 3. E@ft@i&&§ R. F. Ewr clla amé J. F. Bertella,
individually and doing hwsinass as 4. Bertolla and Sous,
who hawa.net joined in the appeal, to appear at the next
term of the Supreme Court of Alsbama to defend saié _

appeal, if they desire.

WITHESS myba

nd and-seal this _  day of Septembex,

is62.

Alice . Duck, Clerk, Circuit Court,
Baldwin County, Alabama



FAUL CHILDEESE, Ji. and
JOY CHIIZRESS,

i TEE CIRCULIT GOURT oF

g

Platatifis DALDWIN COUNTY, ALABAMA

V.
' . 3 AT LAm
TEGRLOR-EATHARD CUEMICAL
GOMPANY, o cowporatiom, )
BL AL, '
)
3

Defondante.

SUMMONS TO PARTIES WOT JOINING IN APFEAL

T Gy Sherlff of the Btate of Alzbsa

igment having been rendered sgeinst Thompse

greid ﬁ%@mﬁa&& e

voration, In the above

AR ;fz{: ¥ & oo

styled cause in the Civeuit Gourt of Baldwin County,

Algbama ou the 12th day of Beptember, 1962, sad from

e oty

son-Hayuard Chomical Company,

sueh j‘&ﬁ't the seid Thom

2 covporaticn, ka@ obtained an appeal to the Supy eme

Sourt of the BState of &1&%@%&;

You are hereby commanded to summon Angelo Bertolla,

J. F. Bertolla,

individually

amd deodng business as A. Bertells snd Soms,

who have not jolned in the sppeal, to appesr at the next

term of the Supreme fourt of Alabame to defend sald

appeal, if they desire.

1962,

day of September,

o

&iﬁm@w?mak Clerk, ﬁixmmi* Court,




HAND, ARENDALL, BEDSOLE,GREAVES & JOHNSTON

CHAS, C.HAND
C.B. ARENDALL,JR,
T.MASSEY DEOSQLE

THOMAS G.CGREAVES, JR,

WM, BREVARD HAND

VIVIAN G, JOHNSTON, JR,

PAUL W, BROCH

ALECX F.LANKFORD, L
EDMUND R, CANNON, JR,
LYMAN F. MOQLLAND, JR,
SITHOMAS HINES, JR.
W, C.B0ONE. JR.
DONALD F, PIERCE

Mrs. Alice Duck, Clerk
Circuit Court of Baldwin County .
Court House

LAWYERS

SIXTH FLOOR FIRST NATIONAL BANK BUILDING
MAILING ADDRESS!

MOBILE, ALABAMA o on ias
CADLE ADDRESS:
HAD
TELEPMONE;
February 20, 1962 MEMLOCK 2-5514

Bay Minette, Alabama

Re: Childress v. Thompson~Hayward

Chemical Company, et al

Dear Mrs. Duck:

I enclose herewith a copy of the demurrer and
motion to strike to be filed on behalf of defendant
Thompson-Hayward Chemical Company in the above case.
I have sent copies of these to the other attorneys
involved, Norborne Stone “and Harry Wilters.

Yours very truly,

fo.C. /@w/ﬂ

For the Firm

weBir.mbd

Enclosures




HAND, ARENDALL BEDSOLE. GREAVES & JOHNSTON

CHAS. G HAND
C.B ARENDALL.JR,
T.MASSEY BEDSOLE

THOMALZ G.GREAVEES, JR.

WM. BREVARD HAND

VIVIAN G JOHNSTON, JR,

FaulL w, OROCHK

ALEX F. LANKFQRED, IFL
EDMUND R . CANNON, JR,
LYMAN 7. HOLLAND, JR.
. THOMAS HINES, JR,
W, C. BOONE.JR.
DONALD F. PIERCE

Mrs. Alice Duck, Clerk
“Circuit Court-of .
Baldwin County, Alabama
Bay Minette, Alabama

Re:

Dear Mrs. Duck:

LAWYERS

SUITE G2& FIRST NATIONAL BANK BUILDING

MOBILE, ALABAMA

May 18, 1961

Paul Childress, Jr. and Joy Childress
vs. Thompson-Hayward Chemical Company,

a corporation, and Angelo Bertolla,

Alex Bertolla, R. F. Bertolla and J.F.
Bertolla, individually and doing busi-
ness as A. Bertolla and Sons, In The
Circuit Court of Baldwin County, Alabama

MAILING ADDRCSD!

P, C. BOX 123

CABLE ADDRESS!
HAD

TELEPHOMNE!
HEMLOCK 2-5514

We enclose herewith a motion to quash service on

behalf of the defendant Thompson-Hayward Chemical
Company which we would appreciate your placing of

record.

If you would be kind enough to acknowledge re-

ceipt of these pleadings on the enclosed copy of this

letter and return same to me in the enclosed self-
addressed envelope, I would appreciate it.

WCBjr.meb

Yours very truly,

4Q;f/(‘f //;£?3>1€5¢21‘

For the Firm
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STATE COF ALABAMA
BALDWIN COUNTY

KNOW ALL MEN BY THESE PRESENTS That we, Angelc Bertolla,

Alex S. Bertolla, R. ¥F. Bertollz and J. F. Bertollz in ndividually
and d/b/a A. Bertolla & Sor.s, as 'D‘}:‘ln(:lpc.is, and ﬁ

W= v 0 Y&~ as surety are

“?_‘3 _and

irmly bound unto Paul Childress, Jr. and Joy Childress

in the sum of Six Thousand Cne Fundred Thirty-Six and 90/100

Dollars ($6,136.90) for the payment of which, well and truly to
be made, we bind ourselves, and each of us, our heirs, executors
and administrators, joiﬁtly, severally and firmly by these pre-
sents, and as part of this undertzking we hereby waive all our
rights under the Constitution and Laws of the State of Alabama,
to have amy of our property, real or personal, exempt from ilevy
and sale in satisfaction hereof.

o T -
Sealed with our seals, and dated this &' day of September,

win County, of and for said Coumty, on, to-~wit, the ! .. day of
September, 1962, the said Paul Childress, Jr. and Joy Childress
recovered a judgment in said Court against Thompson-i Hayward Chemi-
cal Company, a corporation, and Angelo Bertolia, Alex S. Bertolla

R. F. Bertolla and J. F. Bertolla individually and d/b/a A. Bertolla

'.eh

& Sons, for the sum of $3,000.00 debt and damages, and the further
sum of $68.45, the cost in that behalf expended; and whereas, on

this date, the said Angelo Bertolla, Alex S. Bertolla, R. F. Bertolla

L |

nd J. F. Bertolla individually and 4/b/a A. Bertolla & Soms, as
such defendants, have made application for an appeal from said Judg=-
ment to the next term of the Supreme Cour:i, to be holden of and for

said State, to reverse said judgment, and also for a supersedeas - of

the execution of said judgment, which has been granted om entering

into this bond.




Now, therefore, the condition of the foregoing obligation is

-

such, that if the said Angelo Bertolla, Alex S. Bertolla, R. F.

o~

Bertolla and J. F. Bertolla individually and d/b/a A. Bertolla &

Soms, shall prosecute their said appeal to effect, and satisfy

such judgment as the Supreme Court may render in this case, then

S bne sald obliga tion to be null and void, otherwise to remain in

'*fﬁll'EOECe“and ‘effect.

(f/jﬁﬂzz /22252222; ,_z+(SEAL)

Amgeio Bertolla

//“/ > @//‘5/

ATex S, Bertolila

% W +~(SEAL)

R. 7. Bertollia

,9’6?{¢2£;2£ZZ5L) +(SEAL)

= Bertolls

@ A @f/ 7_7// +(SEAL)

)

Alex S. Be“ cila &/b/a
A, BeLLolla & Sons

Approved:

e AZ&QLL,i,a&uuu4é




CITATION OF APPEAL Baldwin Times - 200-3-62

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

12th day of Sept., 1962 Jir/ etz e oo AP K. in a cer-

- tain cause-in said Court wherein --.-.;__-_;.-.E.a.ul__-ghildrﬂﬁs_,._J.:_.._..,and.J_Qy:._ChildzeS_s___m._._.-______,-_____-______

Plaintiff,sand Thompson-Hayward Chemical Co.,.2.Corp. et al

_Defendant, a judgement was rendered against said

Defendants

to reverse which d@xmm Judgment | the said Defendants

applied for and obtained from this office an APPEAL, returnable to the . ReXt.

Term of our..Supreme Couft of the State of ‘Alabama, to be held at Montgomery, on

the e day of 2 L , 196 next, and the necessary bond -

having been given by the said XEREZ Angelo Bertolla, Alex S. Bexrtolla, R.F. Bertolla,

e wwiHh ILP. Rertellz, F . Oriffin. and. J . C...Grimes , sureties,

Now. You Are Hereby Commanded, without delay, io cite the said Thompson-Hayward Chemical

Lo or . Paul W.. Brock
, attorney, to appear at the... next Term of our
said Supreme Court, to defend against the said Appeal, they _.....think proper.

© Witness, ALICE J. DUCEK, Clerk of the Circuit Court of said ‘County, this ™ S5th

day of Oct.. , A. D, 1962 .

Attest:

;"f o g 7 s -
L /_’~(‘“ '..r‘__,—a'ﬂc-* . {,,é/[ "‘-'“""f/ N , Clerk.




NO. 4686

CIRCUIT COURT
Baldwin County, Alabama =

PAUL GHILDRESS, JR. & JOY CHILDRES

Vs. } Citation in Appeal .

THOMPSON -HAYWARD CHEMICAL CO,
A CORP., T AL

REQEN ED

s £A1R
Y 5% ;{4%
e (R Ot i
f}%{%};&!g ¥ <

s
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CITATION OF APPEAL ' Baldwin Times - 200-3-62

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the .

_12th day of September, 1962 POSHEEEREE

e ¥O8E I CeT-

' tain cause in sa1d Court wherem Paul Chi 1dress, L -and -3 oyx—..Childress

Plam‘ﬂﬁﬁ and Ihomp.scn—ﬁa;mxd Chemical.Ca,.2 p_'(,;.?.'..,- S

' "-'-'.-'-'ét-al e e . s Defendant a ]udgement was rendered agamst sazd -

Defendants_ e ] i

'--'-'to reverse Wthh n,._;__‘.Ju.dgme.nL oy the said DeF_and ants

applied for and obtained from this office an APPE AL, retamable o the . mext..

Term of our...SUPreme Court of the State of Alabama, to be held at Montgomery, on '.

Rt i e e day of L — e ,'196-_-;.,,.118)('[}, and the necessary bond

having been given by the said _Angelo Bertolla, Alex S.. Bertolla, R.F. Bertolla, J.P.Bertolla

 ypftx _F.C..Griffin_.and.J.C..-Grimes , sureties,
Now, You Are Hereby Commanded, without delay, to cite the said_FPaul Childress, Jr.

_and_Joy Childress or ...Chason & Stone
, attorney, to appear at the.. ... next Term of our

said Supreme Court, to defend against the said Appeal, if . they. .. . think proper.
~‘Witness,  ALICE J. DUCK, Clerk of the Circuit Court of said -County,- this. . - 21gf e

day of September __ A. D, 196.% ..

Adttest:
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PAUL CHILDRESS, JR. and
JOY CHILDRESS,

Plaintiffs, IN THE CIRCUIT COURT OF

VS.
i BALDWIN COUNTY, ALABAMA

THOMPSON-HAYWARD CHEMICAL

COMPANY, A Corporation, &

Et Al. AT LAW NO. 4686
]

Defendants.

i

INTERROGATORIES PROPOUNDED BY THE PLAIN-
TIFFS TO THE DEFENDANT THOMPSON-HAYWARD
CHEMICAL COMPANY, A CORPORATIOCN

Come now the Plaintiffs.in the above styled cause, by their
Attorneys, and propounds the following interrogatories to the De-

fendant Thompson-Hayward Chemical/bompany, a corporation:

1. Please state if, during the month of May, 1960, A.
Bertolla & Sons, a partnership, were marketers, distributors or.
dealers in Baldwin County, Alabama, of agricultural chemicals
manufactured and marketed by you.

2. Please state 1f, during the month of May, 1960, that
among the products manufactured and sold by you, and sold, market-
ed or distributed by A, Bertolla & Sons, was a product sold, mar-
keted or distributed under the brand name of "Swan Brand, Sodium
Arsenite, Solution #40",

3., Please state if, during the month of May, 1960, and
one year prior thereto, you sold any "Swan Brand, Sodium Arsenite,
Solution #40" to A. Bertolla & Sons; and, if so, the quantity
sold, the date of delivery and the price.

4, Please state, if your answer to the last interrogatory
was in the affirmative, if such product was manufactured by you.

5. If you state that it was manufactured by you, please
state the amount of arsenite by weight in such product and also

the amount of arsenic by weight in such product.

Respectfully submitted,
CHASON, STONE & HASON

- 0 Cu *ﬁiK

Attoqyeys foerTalntlffs




STATE OF ALABAMA

BALDWIN COUNTY

Before me, the undersigned authority, personally appeared
Norborne C. Stone, Jr., who is known to me, and who, after being
by me first duly and legally sworn, did depose and say under oath
gas follows:

That he is one of the attorneys for the Plaintiffs in the
above styled cause and that the answers tc the foregoing inter-
rogatories propounded by the Plaintiffsto the Defendant Thompson-

Hayward Chemical Company, A Corporation, if well and truly made,

will be material evidence for the Plaintiffs,

e (ON /7

Ndrbcrne . Stone, Jr.’

Sworn to and subscribed before me
on this thegiﬁmﬁﬁgy of January,

1965.

Pt

) N
. L i ' -
Jc;/;VC?ﬂe/Gwéﬁf— /iéz s A7

Notary Public, Baldwin County, Alabama




STATE OF ALABAMA

BALDWIN COUNTY

I, Norborne C. Stone, Jr., one of the attorneys for the
Plaintiffs in the above styled cause, do hereby certify that I
have this day served a copy of the foregeing interrogatories and
the affidavit in connection therewith on Hon; Paul Brock, one of
the attorneys for the Defendant Thompson-Hayward Chemical Company:
a corporation, by mailing a copy of the same by United States
Mail, postage prepald and properly addressed to him at his office
in the First National Bank of Mobile, Mobile, Alabama.

WITNESS my hand this the 25th day of January, 1965,

Nbrbf?ne C. St?ne, Jr. ‘ Z'
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PAUL CHILDRESS, JR. and ) IN THE CIRCUIT COURT OF
JOY CHILDRESS,

BALDWIN COUNTY
Plaintiffs,
ATABAMA
Vs.
AT LAW
THOMPSON-HAYWARD CHEMICAL
COMPANY, A Corporatiom,
Et A1, CASE NO. 4686

Defendants.

ANSWERS TO INTERROGATORIES

 Comes now the defendant Thompson-Hayward Chemical
Company and, for amswer to interrogatories previously pro-

poﬁﬁded to it, says the following:
1. Yes.

2. Our records show that we sold a sodium arsenite
solution during May of 1960 to A. Bertolla and Soms, but
they do not show whether the product was under the brand

name "“Swan Brand."

3. Our records show that during May of 1960 and
for one year prior thereto we sold a sodium arsenite solu-
tion to A. Bertolla and Soms but, again, they do not indi-

cate whether this was under the brand name of "Swan Brand.”

Upon advice of counsel, defendant objects to ans-
wering the remainder of this interrogatory pertalining to
the quantity sold, date of delivery and price'upOn the fol-
lowing grounds:

The same is immaterial, irrelevant, constitutes merely

a fishing expedition and calls for information which would

not be material evidence in this case. Defendant further




objects upon the separate ground that it would be extremely
difficult, if not impossible, to find all of the old records
from May, 1959 through May, 1960 and to extract from them

the information requested.

4. The sodium arsenite solution sold by us to A.
Bertolla and Sons was manufactured by Thompson-Hayward

Chemical Company.

5. Sodium arsenite per gallon weighs 5.25 pounds

and arsinious trioxide per gallon weighs four pounds.

THOMPSON-HAYWARD CHEMICAL COMPANY

w .
By: /\.\\ ,-»{/ T A i /’
R. S) Meroan, General Marager

STATE OF LOUISTANA
PARISH OF OR/L L7~ S

Before me on this day appeared R. S. Morgan, who is
known to me and known to be the General Mamnager of Thompson-
Hayward Chemical Company, and who, upon first being duly
sworn, on oath does say that he is the General Manager of
Thompson-Hayward Chemical Company and, as such, is authorized
to make the foregoing answers to 1nterrogator1es

/< ; -‘\E Wﬂwgﬂ,/

R. 8. ﬂMorgan, ‘General Managér x*HMWMMWWU

Sworn to and subscribed before me, /#e/xr/PLE oRIer P
on this, the 4/%‘&@ of Ac/cos 7, 1965.

(W &

Notary Public, /@@L E9~5Parish, Louisiana




PAUL CHILDRESS, JR. AND JOY

CHILDRESS,
Plaintiffs IN THE CIRCUIT COURT OF
vs. BALDWIN COUNTY, ALABAMA

THCOMPSON-HAYWARD CHEMICAL COM=- AT LAW

PANY, a corporation, et al,

X
X
X
I
%

CASE NC. 4686
X

Defendants.

Comes mow the Defendants, Angelo Bertolla, Alex S. Bertolls,
R. J. Bertolla, J. F. Bertolla individually and 4/b/a A. Bertoll
& Soms, in the above styled cause and gives notice of an appeal
from the judgment of the Circuilt Court rendered om theii%;@ay of

September, 1962,

WILTERS & BRANTLEY

Attorney for the Defendants
Angelo Bertolla, 4lex S. Bertolla,
R. F. Bertolla and J. ¥. Bertolla
individually and d/b/az &. Bertolla
& Somns.

oy
SEP 2@ f95‘2
Al 1
a‘* gﬁﬁg SR




PAUL CHILDRESS, JR. AND JOY

CEILDRESS,
Plaintiffs, IN THe CIRCUILT COURT OF
vs. BALDWIN COUNTY, ALABAMA

THOMPSON~-HAYWARD CHEMICAL CQOM- AT LAW
PANY, a corporatiom, et ail,

CASE NO. 4686

ol pd Pl ymd e el e

Defendants.

SECURITY FOR COSTS
We hereby acknowledge ourselves security for cost of appeal
to Supreme Court in the above case, returnable to the present
term thereof. And fLor the payment of the above security we here-
by waive our right of exemptiom €0 personal property under the
Constitution and Laws of the State of Alabama.

M WMJM (SEAL)

"Anvelo BertoTla

R RS i

R. 7. Bertolla

}C f ﬁﬂﬂ&/ (SEAL)

¢/ J. F. Bertolls




HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON

CHAS. C.MAND
C.B.LARENDALL, JR.
T MASSEY BEDSOLE

THOMAS G GREAVES,JR.

WM. BREVARD HAND

VIVIAN G, JORNSTON, JR.

PAUL W, GROCHK

ALEX F LANKFOQRD IOI
EREMUND R CANNON,JR.
LYMAN F HOLLAND, JR,
o THOMAS HINES, JR.
DONALD F PIERCE
LOUIS E.BRASWELL
HARGLE D.PARKMAN

S PORTER SROGCK,JR.
HARWELL E.CCALE,JR,
STEFHEN G. CRAWFORD
SJERRY A MEDOWELL

August 19, 1965

LAWYERS

FIRST NATIONAL BANK BUILDING

MAILING ADDRESS!

MOBILE, ALABAMA 080X 123
36601 CABLE ADDRESS!
HAB
TELEPHONE
432n55]4

AREA CODE 205

Mrs. Alice Duck, Clerk

Circuit Court of Baldwin County
County Courthouse

Bay Minette, Alabama

Re: Childress vs. Thompson-Hayward
Chemical Co.; Case No. 4686

Dear Mrs. Duck:

Enclosed are the answers of Thompson-Hayward to the

interrogatories

PR.rw
Encl.

propounded by the plaintiff.

Yours very truly,

5 ’/‘ :‘_"} "’”
~ P R N -
// < 1—‘\.-\“.-«-@‘ ‘/j P et -

For the Firm

cc: Norborne Stone, Esq. (Encl.)




PAUL CHILDRESS and JOY IN THE CIRCUIT COURT CoF

CHILDERESS,
: BAIDWIN COUNTY, ALABAMA
Plzintiffs
: AT AW
VS.
THOMPSON~-BAYWARD CHBEMICAL
CGWAL N s u'}.‘ A.‘.:, .
Defendants. : CASE NG. 4686

NOTICEZ OF APPEAL

- ~

Comes now the defendant, Thompson-Hayward Chemical

Company, a corporation, and gives notice o

Hh
Eh

ts appeal
trom the judgment of the Circuit Court of Baldwin County,
Alabama rendered on the 12th day of September, 1962, to

the Supreme Court of Algbama.

Lo/ /é’m/
W. C. Boone, Jz.,/?é

/éwc..,( /

Paul W. Brock, ~.scg;.
Attorneys for Defendant, Thompson-
fayward Chemical Company, a corporation

SECURITY TOR COSTS OF APPE

We hereby acknowledge oursblves surety for all costs
of the foregoing appeal from the judgment of the Circuit
Court of Baldwin County, Alabama, rendered om September
12, 1962, and we hereby agree to pay all such costs.

For the payment of.this bond, we do hereby waive oux
;i ghts of exemption to personal property under the Con-
stitution and Laws of the State of Alabama.

THOMPSON-HAYWARD CHEMICAL COMPANY,
a corporation
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~ e As its Attormey J/
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HARTFORD ACCIDENT & INDEMNITY COMPANY,

As its Attornmey-in-Fact

: L _(SURETY)

TAKEN and approved on this 44 day of September,
1962,
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o A | .
.////,{/C/{———-L’i— -4 ,ﬁff'ﬁf‘ ,e'z”// 0

Alice Duck, /Clerk, Circuit Courc,
Baldwin Codnty, Alabanma

et m—" e i o d = — ——

I bereby certify that I have mailed a true and
corract copy of the foregoing Notice of Appeal to
.%;fgywﬁiiﬁeféguééq.; Aﬁﬁornéy fofndefendahts.Angeio
Bertolla, Alex S. Bertollas, E. F. Bertolla, and J. F.
Bertolla, d/b/a A. Bertolla & Soms at his office in
Bay Minette, Alabama, by depositing a copy ©f same in

the United States Mzil, postage prepaid to Mr. Wilters
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G oo
at ois said office in Bay Minette, Alabamaiﬁb-ﬁ%ﬁ%f 2’@*//6‘2<




PAUL CUILDRESS and JO¥ . I3 THE CIRCUZT COURT OF
L :  DALDWIN COMNTY, ALABANA
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1 hereby certify that I have meiled a true and
correect copy of the ﬁmr@g@iné Notice of Agp@éi.tﬁ
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Bertolla, d/b/a A. Bertolla & So@s.at his mﬁfisa in
Bay Minette, Alabama, by depositing a copy of same in
¢he United States Msil, postage prepald to Mz, Wilters

at his said office in Bay Mimette, Alsbana/) Lfiﬁ%ﬁ /5c2.
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PAUL CHILDRESS, JR. and
JOY CHILDRESS,

A

Plaintiffs - BALDWIN COUNTY, ALABAMA
)
VS.
: } AT LAW
THOVPSON-HAYWARD CHEMICAL
COMPANY, a corporation, )]
ET AL,
)
Defendants. CASE NO. 4686
)

CITATION ON AZFPEAL

I0: Paul Childress, Jr. and Joy i
Norborne Stoae, Esq., Plaintiffs' Attorney
4&ngelo ' Bertolla, Alex S. Bertolla, R. F. Bertolla,
and J. ¥. Bertolla, individually and doing business
as A. Bertolla and Sons.
rarry Wilters, Esqg., Attorney for
Bertolla, Alex S. Bertola, R. F
Bertolla, individually and doin
Bertolla and Sons.

lress, Plaintiifs

i I-“' (@]

efe
Bertolla, and J. F.
us
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WHEREAS, Thompson-Hayward Chemical Company, a cor-
poﬁation, one of the defendants in the above styled cause,
has prayed for and obtained an appeal to the Supreme Court
of Alzbama, from the judgment and jury verdict rendered
in the above styled cause by the Cl“CU*; Court of Baldwin
County, Alabama on the 12th day of Septem er, 1962, and
has given bond in the sum of $6,SOQ, superseding said
judgment, and security for the costs of gaid appeal;
said appeal being made returnable to the next term of

a

the said Supreme Court of Alabama.

NCW, THEREFORE, you are hereby cited to appear at
the Supreme Court of the State of Alabama at the said
next term of same, and defend on said appeal, if you

think proper so to do.
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WITNESS my hand and seal on the 4.4 cay of September,

s
1862,

/. foon y
L,é’x@(_x.‘_—{ e ifitd o A
Alice Duck, Qlerk, Circuit Court,
Baldwin Cegnéy, Alabama

ACCEPTANCE OF NOTICE OF AFPPEAT

I hereby accept service of copy of the above
Citation On Appeal, wailving any and all further notice

of said appeazl.

SIGNED and sealed this 2 day of Sepember, 1962.

H
}

7 - . ;e 1"“": ‘

Kttorney for Plaintiffs

of .
N Cn bt

O S X “\\é3;kﬁu~mekz;
attorney for Angelo Bertolia, Alex~S.
Bertolla, R. F. Bertolla and J. 7.
Bertolla, individually and doing busi-
ness as A. Bertolla and Sons.




PAUL CHILDRESS, JR. and : IN THE CIRCUIT COURT OF
JOY CHILDRESS,
BALDWIN COUNTY, ALABAMA
Plaintiffs
AT LAW

- : CASE NO. (LK (
THOMPSON-HAYWARD CHEMICAL :
COMPANY, a corporation, :
Et al,

Vs,

Defendants

PLEA IN ABATEMENT

Comes now the defendant, Thompson-Hayward Chemical Company,
a corporation, and without waiving the Motion to Quash service
previously filed by said defendant now appears again specially
and only for the purpose of filing this, its plea in abatement
to the complaint filed against it in this cause and, as separate
and several grounds of such plea, sets down and assigns the fol-

lowing, separately and severally:

1. Defendant, Thompson-Hayward Chemical Company, is a cor-
poration organized and existing under the laws of the State of
Delaware and is mot now and has never been chartered under the

laws of the State of Alabama.

2. Thompson-Hayward Chemical Company avers that it is not
subject to the jurisdiction of this court by virtue of the fact
that it has no place of business in the State of Alabama; it mneither
owns nor leases nor rents any property, real or personal in the
State of Alabama; it has no agent, servant or employee residing
in the State of Alébama; and that it does no other character

of business within the State of Alabama which would subject it to
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the jurisdiction of an Alzbama Court.

Wherefore, premises considered, this defendant requests
that the Court abate this cause as to it, and for such other
relief, gemeral or special, as it might be entitled to,

premises considered.

THOMPSON-HAYWARD CHEMICAL
COMPANY, A CORPORATION

ATTEST:

Didcheo i
Its \/W

Attorrpey for said Bpecially
Appearing Defendant

Of Counsel:

HAND, ARENDALL, BEDSOLE,
GREAVES & JOHNSTON

STATE OF MISSOURI:

‘s ‘
COUNSY-OF o/ A ssms—""
‘\‘\. ) . - \\

~

Personally appeared before me, the undersigned authority
in and for said county in said state, Robert Smock Thompson,
whose name is signed to the foregoing instrument and who, being
first duly sworn, on oath deposes and says that he is president

of Thompson-Hayward Chemical Company, and as such has authority




-3 -

to mzke this affidavit om behalf of said corporation; that he
has read the foregoing plea in abatement and that the matters

and things therein stated are true and correct.

£

Robert Smock Thompson // '

Subseribed and sw?jn to before me

on. thls the A/ /AL " day of /“’/"(_u\[/u

Notary Ptrbl‘z\c,/‘ A s . ___County,

MlSSO‘UIlo O~
By Commission Expires August 13, 1982
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