CARLIE B. TERRY, JOHN THCMAS ) IN THE CIRCUIT COURT OF
TERRY and ARLIE TERRY, 2 minor,

by CARLIE B. TERRY, as next ) BALDWIN COUNTY, ALABAMA
friend,
) AT LAW
Plaintiffs _
)
vs.
)
CITY OF FOLEY, a Municipal
Corporation, ),
Defendant ). CASE NO. 4269

SUPERSEDEAS BOND

KNOW ALL MEN BY THESE PRESENTS, that we the City of Foley,

0.

a municipal corporatiom, as principal, and Aetna Casualty and
Surety Company, Hartford, Comnecticut, a corporation, as surety,
are held and firmly bound unto Carlie B. Terry, John Thomas
Terry and Arlie Terry, a minor, by Carlie B. Terry, as next
friend, their heirs, executors or administrators, in the sum of
Ten Thousand Dollars ($18,000.0C) , for the payment of which we

jointly and severally bind ourselves, our successors and assigns,

firmly by these presents.

i
Sealed with our seals and dated this.dw{, day of October 1962.

The condition of the above obligation is such, that the
above bounden City of Foley, a municipal corporation, has
filed a Petition for a Writ of Certiorari with the Supreme
Court orf Alabama, to supersede and reverse a judgment recovered
by the said Carlie 3. Terry, John Thomas Terry and Arlie Terry,
2 minoz, by Carlie B. Terry, as met friend, ageinst the said

City of Foley, a municipal corporation, on the 25th day of



September 1962, in the Circult Court of Baldwin County, Alabama,
in the above-styled cause, in the amount of Six Thousand Six
Hundred Dollars (5$6,600.00), payable at the rate of Twenty~Two

Dollars ($22.00) per week for Three Hundred (300) weeks, besides

costs,

-

Now, if the said the City of Foley, & municipal coxporation,
shall prosecute to effect said Petition for Writ of Certiorari
and appeal, by Writ of Certiorari, in the Supreme Court of the
State of Alabama, and shall pay and satisfy such judgment as the
Supreme Court of Alabama shall render in the premises, then this
obligation to be null and void, otherwise, to be and remain In

full force and effect.

e hereby waive all rights to any claim of exemptlon as to
personal property we now have or may hereafter have, under the
Constitution and laws of the State of Alzbama, and we hereby
certify that we have property free from all encumbrance in the

full amount of the above bond.

Witness our hands and seals this tne¢¢4wj{ day of October

1962.

CITY OF 3 IEY, a municipal corporation,

agg%fi;mya- ~ (SEAL)

hs Tts m&g

7

AETNA CASUALTY AND SURETY COMPANY,
BARTFORD, COMNECTICUT, a corporation,

R .
vy st ,
, D N7 s
As Its Attorq?y—zn—Fact N '

This bond taken and approved this 7 ':.. day of October 186Z.
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CARLIE B. TERRY, JOHN THOMAS ) IN THE CIRCUIT COURT
TERRY AND ARLIE TERRY, z minor,

by CARLIE B. TERRY, as next ) OF BALDWIN COUNTY
friend,
7 ALABAMA
Plaintiffs,
) AT TAW
vs.
)
CITY OF FOLEY, a municipal
corporation, )
Defendant. )  CASE NO. 4269

AMENDED ANSWER

Comes now the defendant in the above cause, and, leave
of court having first been had and obtained, amends its
answer heretofore filed by adding thereto the following sep~

arate and several pleas:

TWO-A

The material allegations of the complaint are untrue.

THREE-A

The defendant, City of Foley, is 2 municipal corporation

located in Baldwin County, State of Alabama. The Code of
Alabama, Title 37, Section 504, 1958 as revised, provides and
aid then provide as follows:

""No recovery shall be had against any city or town,

on. & claim for personal injury received, unless a

sworn statement be filed with the clerk, by the

party injured, or his personal representative,

in the case of his death, stating substantially

the manner in which the injury was received, and

the day and time, and the place where the accident

occurred, and the damages claimed.™

Defendant avers that the City of Foley, a mumicipal

corporation, was a city or town within the meaning of the above

guoted Section of the Alabamz Code at the time of the matters

complained of in the complaint and that no sworn statement




has been filed with the Clerk of said City of Foley, by the
party injured, or his personal representative, as required

by said Code Sectiom, hence plaintiffs ought not recover.

FOUR-A
The defendant, City of Foley, is and was, at the time

of the matters complained of, a municipal corporation organ-
ized under the laws of the State of Alabama, located in Baldwin
County, State of Alabama. Code of Alabama, Title 37, Section
504, 1958 as revised, provides and did then provide as fol-
Lows:

"No recovery shall be had against any city or town,

on a claim for persomnal injury received, unless a

sworn statement be filed with the clexk, by the party

injured, or his persomal representative, in the case

of his death, stating substantially the manner in

which the injury was received, and the day and time,

and the place where the accident occurred, and the
damages claimed.’™

Code of Alabama, Title 37, Section 476, 1958 as revised,
provides and did then provide as follows:

“All claims against a municipality (except bonds and
interest coupons and claims for damages) shall be
presented to the clerk for payment within two years
from the accrual of said claim, or shall be barred;
claims for damages growing out of torts shall be
presented within six months from the accrual thereof
or shall be barred.”

Defendant avers that no such sworn statement has been

filed with the defendant swithin-the time provided by—the—last

above—code—seetion, and that no such claim has been presented

to defendant or to the clerk of the defendant within the time
provided by the last above quoted code section, hence plain-

tiffs ought not recover.
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FIVE-A

At the time and place alleged in the complaint, to-wit,
May &, 1959, the decedent, Tom Terry, was an employee of the
City of Foley, engaged in work on the swimming pool owned and
operated by the said City of Foley. Said swimming pool was
in the new Foley Park, also then operated by the defendant.
The defendant City of Foley is and then was a wmunicipal corpora-
tion organized and existing under the laws of the State of
Alabama, located in the County of Baldwin, State of Alabama.
The owning and operating of said swimming pool at said time
was a governmental function of defendant. The accident and
injury complained of occurred while said decedent was employed
in furtherance of said goveromental function of defendant.

Hence, plaintiffs ought not recover.

SIX-A
Defendant is and was, at the time of the matters complained
of in the complaint, a city, town or municipal corporation
authorized and existing by virtue of the laws of the State of

Alabama. Title 26, Section 263 of the 1940 Code of Alabama

as last revised, which said section is herewith incorporated
by reference and made a part hereof, provides and did provide
that an entity such as the defendant wight accept the provi-
sions of the Workmen's Compensation Act of Alabama by filing
an election with the Probate Judge of the appropriate County
and by filing written notice with the Departwment of Industrial

Relations of said State.

The only election or motice ever filed by defendant is

as follows:

5

L i




""To the Probate Judge, County of Baldwin, City of
Foley: Notice is hereby given that we, Town of
Foley, carrying on business of waterworks at (Street
and Number) City of Foley, County of Baldwin, State
of Alabama, hereby accept provisions of Part 2 of
Senate Bill No. 33, Laws of 1919, State of Alabama,
known as the Workmen's Compensation Act.
Jemes T. Dumas
Acting Mayor
At the time and place complained of, said Tom Texrry was
employed by defendant and was engaged in cleaning and dis-
infecting a swimming pool owned and operated by defendant and
located in a public park operated by defendant. Said Tom Terry

was not engaged or connected with the business of waterworks,

as set forth in said notice. Hence, plaintiffs ought not

recover.

- Tt - Ers ?
detendamrt—owedHWorkmen -

ted et e

iffs.

work in the new Foley Park, of the tx

Tom.Terrﬁxon, to-wit, May &4, 1959, suda

Tom Terry, deceased.

3 ]
All other| allegations in the complainkt as last amended,

%
not herein referr%d to, are denied, as specifiically as those

by

' !
separately set outEand denied, and now havingifully answered,




E
il
}
"
h
£
v
U
(§3
-
o0
®
h
he
t)
)]
"
a
O
i
EI
qr
[12]
E

"‘\ /b‘ J«...th.

Aftorneys for De:endant.

OF COUNSEL:

HAND, ARENDALL, BEDSOLE,
GREAVES & JOHNSTON




. Y, JOHEN THOMAS TERRY
AND ARLIEZ TERRY, & Minor, by
TERRY, as Next Friend,

COMPLATINANTES IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

L

=
EN

5

CITY COF FOLEY, A Municipal Corp- AW, NO. 4269

oration,

=<
ea
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Come now the Plaintiffs in the above styled cause, and demur
to the answer heretofore filed by the defendant, and assign tnere-
for the following zrounds of demurrer, which are set down and
assigned to the answer severally and separately:

1. For that the pleadin in the case affirmatively show
that Pleintifis by this suit under oath have given
sufficient notice in proper time so as to cowmply with Code of
slabama, Title 37, Sections 476 and 504, 1v38 as revised.

2. For augat that appears, City of Foley, having elected
to come under the Workmen's Compensation laws, was nct pursing

a governmental function such as will allow defendant to claim

immonity from suit.

L

Attorney rfor rlaintirfs




THE STATE OF ALABAMA.--JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19..02-63

To the.. Clerk : of the Circult Court of

Baldwin

County—Greeting.

Whereas, In a case now pending in our Supreme Court, by petition for Certiorari to the Circuit

Raldwin

Court of- County, in the

cause of . E% Parte, City of Foley, Alabama, a Municipal COTrD.pigintiff. _,

Carlie B, Terry, Et Al

VETsUs . Defendcmt___i,

the petitioner, ... Parte, City of Foley, Alabama, A Municipal Corpcraticn

has to the Supreme Court suggested, that a writ of Certiorari issue to the Clerk of the Circuit Court

of said county commanding and requiring him to make and certify to this Court a true and correct

copy of the record and proceedings in said Circuit Court in the cause of.: Carlie B. Terry,

Ef_ Al plaintiff.S versgis"cj-ty of Foley, a Municival COTrD.defendant..._

H

pending in said Court:

IT IS FURTHER ORDERED by the Supreme Cqﬁrt of Alabame that the judgment of the

e Clreulit Court } ' -Court will be superseded upon Defendant. .

$10,000.00

entering into a Supersedeas Bond in the sum of , with good and

sufficient éurety or sureties, payable to the Plaintiff__ﬁ_, and conditioned to prosecute the appeal by

' certiorari to effect, or if....EREY

Court may render in the premises; said bond to be approved by the Clerk of Baldﬁiz}_

Circuit Court of Baldwin County, Alabama.

(Over)
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You are therefore commanded to make diligent search of the records and prdceedi'ngs in your

office in the above cause, and certify, together with this Writ, a full and complete transeript of said

above-named records and proceedings to our said Supreme Court, returnable to this

Court within sixty (60) days from this date,
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Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Judicial Department

19.62

Clerk of the Supre';;e Court of Alabama
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CARLIE B. TERRY, JOHN THOMAS ) IN THE CIRCUIT COURT OF
TERRY and ARLIE TERRY, a minor,

by CARLIE B. TERRY, as next J WLDWIN COUNTY, ALABAMA
friend,
Plaintiff ) AT LAW
Us. )
CITY OF FOLEY, & Municipal )
Corporation,
Defendant )] CASE NO. 426%

SECURITY FOR COST OF APPEAL

WHEREAS , defendant the City of Foley, & municipal corpora-
tion, has filed a petition in the Supreme Court of Alabama for
a writ of certiorari to supersede and reverse the judgment
obtained by Carlie B. Terry, John Thomas Terry and Arlie Terry,
a minor, by Carlie B. Texrry, &s next friend, against defendant

City of Foley, a municipal corporation.

NOW, THEREFORE, We hereby acknowledge ourselves surety

for all costs of the foregoing Petition for Writ of Certiorari

and appeal from said judgment of the Circuit Court of Baldwin

County, Alabama; entered on the 25th day of September 1962, and

we hereby agree to pay all such costs. For the payment of this

bond, we do hereby waive our rights of exemption to personal

property under the Constitution and laws of the State of Alabama.
CITY OF EOEEY, a municipal corporation,
As Priggipal

(SEAL)

AETNA CASUALTY AND SURETY COMPANY,
HARTFORD, COMNECTICUT, a corporation,
As sureLy -

§§f775?£nuh//%’é4”322:5 L}”
Ls Its A;Lotyéy-ln-kact "
?§%ﬁ$ %pawaaphoved on this 2.2- day of October 196Z.
ouy o= e
FILEY - éél%&ﬁe&fﬁz 2 Ler e A

&LICW DUCQ&/@LERK CIRCUIT COURT OF




CERTIFICATE

— —— —— — — — v e we aama

I hereby certify that I have mailed a2 true and correct
copy of the foregoing Security for Cost to James Brice, Esg.,
attorney for the plaintiffs, by depositing a copy of the same

in United States Mail, postage prepaid, to Mr. Brice at his said

office in Foley, Alabam%; Goen 62252£:52@-‘/Zn e

f&‘fi% / // //

Ll ¢l '

Attorney £for Defendant
First Natiomal Bank Building
Mobile, Alabama

Of Counsel:

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON




CARLIE B. TERRY, JOHN THOMAS IN THE CIRCUIT COURT OF
TERRY AND ARLIE TERRY, a2 minor,
by CARLIE B. TERRY, as next

friend,

BALDWIN COUNTY, ALABAMA

AT TLW
Plaingiff

vs.

CITY OF FOLEY, a Municipal

)
)
)
) CASE NO. 4269
)
Corporation, J
)

Defendant

AMENDED ANSWER

Comes now the defendant in the above-styled cause, the
City of Foley, a municipal corporation, and amends the
answer it has heretofore filed to the complaint as last
amended, and for further answer to the complaint as last
amended, sets down and assigns, separately and severally,

the following additional separate and several pleas:

EIGHT

&t the time and place alleged in the complaint, to-wit,
May &, 1959, the decedent, Tom Terry, was an employee of the
City of Foley, working in the new Foley Park, on the swimming
pool, located in said park, which park and swimming pool were
operated on, to-wit, May 4, 1959, for the benefift of the
citizens and residents of the said City of Foley. The defendent,
the City of Foley, is, and was, on, to-wit, May &, 1959, a
municipal corporation organized and existing under the laws of
the State of Alabama, located in the County of Baldwin, State
of Alabama. The operation of the swimming pool located in the
new Foley Park on, to-wit, May 4, 1959, on which the said

Tom Terry was working at the time he was allegedly injured,




and from which injury he allegedly died, is a govermmental
function of the said C;ty of Foley, therefore, said City of
Foley is immune from suit for any injury or death which nmight
arise from the operation of said park and said swimming pool,
including suit for the death of the said Tom Terry by his
widow and children, or personal representative. The alleged
injury received by Tom Terry on, to-wit, May &, 1959, from
which he allegediy died, was received while said Tom Terry
was engaged in working on or around the said swimming pool,
located in the new Foley Park, which swimming pool was
operated by the said City of Foley for the benefit of the
citizens and residents of Foley; hence, the &efendant, City
of Foley, is immune from suit for any alleged injury oxr

-

death which arises from or out of the operation of said

swimming pool or said park.

&

ey
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Attorne for Defendant

Of Counsel:

HAND, ARENDALL, BEDSCLE, GREAVES & JOHNSTON




CARLIE B. TERRY, JORN THOMAS IN TEE CIRCUIT COURT OF
TERRY AND ARLIE TERRY, a minor,
by CARLIE B, TERRY, as next

friend,

BALDWIN COUNTY, ALABAMA

AT LAW
Plaintiff

Vs.

CITY OF FOLEY, a Municipal

)
)
)
J CASE NO. 4269
)
corporation, )
)

Defendant

ANSWER

Comes now the defendant in the above styled cause, the
City of Foléy, a municipal corporation, and for answer to the
complaint as last amended, heretofore filed, sets down and
assigns, separately and severally, the following separate and

several pleas:

Not guilty.
TWO
The allegations of the complaint are untrue.

THREE

The defendant, City of Foley, is a municipal corporation
located in Baldwin County, State of Alabama. The Code of

Alabama, Title 37, Section 504, 1958 as revised, provides as

follows:

""No recovery shall be had against any city or town,
on & claim for personal injury received, unless a
sworn statement be filed with the clerk, by the
party injured, or his persomal representative,

in the case of his death, stating substantially
the manner in which the injury was received, and
the day and time, and the place where the accident
occurred, and the damages claimed.®

Defendant avers that the City of Foley, a municipal corpora-
tion, was a city or town within the meaning of the above guoted

Section of the Alabama Code, and that no sworn statement has
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been filed with the Clerk of said City of Foley, by the party
injured, or his personal representative, as required by said
Code Section.

FOUR

The defendant, City of Foley, is a municipal corporation
organized under the laws of the State of Alabama, located in
Baldwin County, State of Alabama. Code of Alabama, Title 37;
Section 504, 1958 as revised, provides as follows:

"No recovery shall be had against any city or town,
on a claim for personal injury received, unless &
sworn statement be filed with the clerk, by the
party injured, or his persomal representative,

in the case of his death, stating substantially
the manner in which the injury was received, and
the day and time, and the place where the accident
occurred, and the damages claimed.'

Code of Alabama, Title 37, Section 476, 1958 as revised,
provides as follows:

A1l claims against a municipality (except bonds and

interest coupons and claims for damages) shall be

presented to the clerk for payment within two years
from the accrual of said claim, or shall be barred;
claims for damages growing out of torts shall be
presented within six months from the accrual thereof

or shall be barred.’

Defendant avers that no claim has been presented to the
Clerk of the defendant municipality within the time provided
by the above quoted Code Section for injuries, or, no claim
has been presented to the Clerk for the defendant municipality

for payment by the personal representative of the deceased

Tom Terxry.
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FIVE

At the time and place alleged in the complaint, to-wit,
May &4, 1959, the decedent, Tom Terry, was an employee of the
City of Foley, engaged in work on the swimming pool owned and
operated by the said City of Foley. The defendant City of
Foley is a municipal corporation organized and existing under
the laws of the State of Alabama, located in the County of
Baldwin, State of Alabama, and was such on to;ﬁit, May 4, 1959.
The owning and operating of a swimming pool, such as the one
located in the City of Foley, on which Tom Terry was working
at the time he received his alleged injury, is a governmental
function. Defendant City of Foley is a municipal corporation,
as aforesaid, or a city or town within the contemplation of
the purview of the laws of the State of Alabama. Any injury
which Tom Terry received while engaged in work in, on or
around the swimming pool, located in the new Foley Park, which
swimming pool was owned and operated by the City of Foley,
is a governmental function of the City of Foley, and the City
of Foley is immune from suit for any injury or death caused
by any person, including Tom Terry, or any other employee
so engaged, hence, the plaintiffs, as representatives and
beneficiaries of Tom Terry, deceased, under the provisions
of the Workmen's Compensation Act of the State of Alabama,

cannot recover in this action.
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SIX
Defendant City of Foley, a municipal corporation, is a
¢ ity, town, or municipal corporation, organized and existing
by virtue of the laws of the State of Alabama, in the County
of Baldwin, State ?f Alabama. Alabama Code, 1958 as revised,
Title 26, Séction ;63, provides as follows:

U"Articles T and II of this chapter shall not be
construed or held to apply to any common carrier
during an interstate business while engaged in
interstate commerce, or to domestic servants,

Tfarm laborers, or persons whose employment at the
time of the injury is casual, and not in the

usual course of the trade, business, profession or
occupation of the employer, or to any employer,
who regularly employs less than eight employees

in any one business or to any county, city, town,
village or school district. Any employer who
regularly employs less than eight employees in

any one business or amny county, city, town, village
or school district, may accept the provisions of
Articles I and II of this chapter by filing written
notice thereof with the Department of Industrial
Relations and with the Probate Judge of each
county in which said employer is located or does
business, said notice to be recorded by the Judge
of Probate for which he shall receive the usual
fee for recording conveyances, and copies thereof
to be posted at the places of business of said
employers and provided further, that said employers
who have so elected to accept the provisions of
Articles I and II of this chapter may at any time
withdraw the acceptance by giving like notice

of withdrawal. In no event nor under any circum-
stances shall Articles I and II of this chapter
apply to farmers and their employees.”

Defendant avers that at the time and place alleged in
the complaint, on, to-wit, May 4, 1959, while Tom Terry was
employed by the City of Foley in the new Foley Park in the
cleaning and disinfecting of the swimming pool located in

said park, that he was not covered by the Workmen's Compensation
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Act of Alabama, that is, Articles I and IT described in the
Code Section set out above. |

Defendant further avers that although it had accepted
the Workmen's Compensation Act, as to some of its employees,
it had never accepted the Workmen's Compensation Act of
Alabama, that is, Articles I and II as mentioned in the Code
Section set out above, for empléyees of the City of Foley
engaged in working at the new Foley Park, on the swimming
pool, as was Tom Terry on the date of his alleged injury;
therefore, Tom Terry was not an employee of the City of
Foley subject to the Workmen's Compensation Act of Alabama
on, to-wit, May 4, 1959, in that the defendant City of Foley
had never elected to be covered by Articles I and II of the
Workmen's Compensation Act, as mentioned in ﬁhe Code Section
set out above, engaged in working on the new Foley Park and
the swimming pool owned and operated by the City of Foley.

The defendant City of Foley and Tom Terry, on, to-wit,
May 4, 1959, were not subject to the Workmen's Compensation
Act of Alabama, Code of Alabama, 1958 as revised, Title 26,
Section 253, etc.

SEVEN

It is admitted that Tom Terry was an employee of the City
of Foley, working in the new Foley Park on the swimming pool
located therein, on, to-wit, May &, 1959. It is admitted
that Tom Terry, while so employed in the new Foley Park,

and working on the swimming pool, was engaged in the cleaning
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and disinfecting of the swimming pool using a commercial
product designed for cleaning and disinfecting swimming pools.
It is admitted that the defendant City of Foley, is & municipal
corporation, organized and existing under the laws of the

State of Alasbama, and located in the County of Baldwin, State
of Alabama, and was such on, to-wit, May &4, 1959.

It is admitted that om, to-wit, May &, 1959, Tom Terry
was receiving a salary of Forty pollars ($40.00) per week and
his average wage was not less thén Fortynﬁollars ($40.C0) pex
week. |

It is admitted that the defendant had notice of the fact
that Tom Terry became ill om, to-wit, May &, 1959, and claimed
to have become ill as a result of working in the new Foley
park, in cleaning and disinfecting the swimming pool located
in said park.

It is denied by the defendant that Tom Terry accidentally
inhaled chlorine gas, which was a by-product of a cleaning
solution he was preparing for the cleaning and disinfecting
of the swimming pool located in said park, on, to-wit, May &,
1859.

Tt is denied that Tom Terry received any injury while
acting within the line and scope of his employment, on, to-wit,
May &, 1959, as an employee of the City of Foley, while working
in the new Foley Park, in the process of. cleaning and disinfecting

the swimming pool located in said park.
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It is denied that the defendant owes Workmen's Compensa-
tion benefits to the plaintiff.

It is denied that the defendant had elected to accept
the provisions of the Workmen's Compensation Act on, to-wit,
May &4, 1959, for employees of the City of Foley engaged in
work in the new Foley Park, of the type of work being done by
Tom Terry on, to~wit, May &, 1959, such as work in cleaning
and disinfecting the swimming pool located in said park.

It is admitted that the plaintiffs are the dependent
surviving spouse and the dependent surxrviving children of
Tom Terry, deceased.

All other allegations in the complaint as last amended,
not herein referred to, are denied, as specifically as those
separately set out and denied, and now having fully answered,

the defendant prays to be dismissed with its costs.

5”\4%»@»{2§/1f% 4;Hﬁ

Attorneys for Defendant
0f Counsel: | B

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON
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CARLIE B. TERRY, JOHN THOMAS
TERRY AND ARLIE TERRY, a
Minor, by Carlie B. Terry,
as Next Friend,

L

=

THE

A d

Complainants,
ALABAMA. NO. 4268
VS.

CITY OF FOLEY, & Municipal
Corporation,

Lt Law.

AT S T S N T W R A W W

Defendant.

This cause coming on to be heard is submitted upon
the original bill of complaint and the demurrers and amended
demurrers thereto;;and

It eppearing to the Court that at the time of the

£~

injuries complained of the City of Foley, & Municipa. Corpora-
tion, had elected to come within the provisions of the Workman's

Compensation Laws of the State of Algbama; and

CIRCULT COURT OF BALDWIN COUNT

iea

That the Decedent received injuries while in the repaijr

work on the Municipel Pool in the Town of Foley, Baldwin County,
Alabama, and

The Court is of the opinion tha t the City of

|

oley,
having elected to come under the Workman's Compensation Laws,
and the fact that the decedent was repairing the said pocl, was
a proprietary and not governmental ifunction of the said
Municipality; it 1s, therelore,

'ORDERED, ADJUDGED AND DECREED by the Court that the
demurrers filed, and the amended demurrers f£iled, toc the original
bill of complaint be, and the same are hereby overruled. It is
further

ORDERED that the Respondent be and it is hereby given 20 da

onal plea

£

n which to £ile addit

i

This 27th day of April,

i
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CARLIE B. TERRY, JOHN THOMAS ) IN THE CIRCUIT COURT OF
TERRY and ARLIE TERRY, a minor, :
by CARLIE B. TERRY, as next ) BALDWIN COUNTY, ALABAMA
friend,
) AT LAW
Plaintiff
) CASE NO. 4269
Vs.
o )
CITY OF FOLEY, a Municipal
corporation, )
Defendant )

This cause coming on to be heard iIs submitted upon the
complaint as last amended, and the demurrers and amended
demurrers which have been refiled thereto; and

It appearing to the Court that at the time of the
injuries complained of the City of Foley, & Municipal Corpora-
tion, had elected to come within the provisions of the Work-
men's Compensation Laws of the State of Alabama; and

That the Decedent received injuries while in the repair
work on the Municipal Pool in the Town of Foley, Baldwin County,
Alabama, and

The Court is of the opinion that the City of Foley, having
elected to come under the Workmen's Compensation Laws, and the
fact that the decedent was repairing the said pool, was a pro;
prietary and not govermmental function of the said Municipality;
it is, therefore,

ORDERED, ADJUDGED AND DECREED by the Court that the demurrers
and the amended demurrers which have been refiled to the complaint
as last amended be, and the same are hereby overruled. It is
further

ORDERED that the Respondent be and it is hereby given 20
days in which to file additional pleadings.

This;%:%:fday of , 1962,

L e i e
P ‘

JUDGE, 28th Judicial Circuit of
Alzbama




CARLIE B. TERRY; JCHN THOMAS TERRY; )  IN THE CIRCUIT COURT OF
AND ARLIE TERRY, 2 minor, by CARLIE )
®. TERRY as next friend, > BALDWIN COUNTY, ALABAMA
N
- PLAINTIFFS, Y AT LAW
hY
J
vE. )
3
V4
CLTY OF FOLEY, a municipal corpora-
tion, J
o N
_ A
)
e

AMENDED COMPLAINT e

Come  now the Plai

zmend paragraph two of the bill o

(4N
S

that same shall rea s

2. That on May &,

Foley in the new Foley Park, the seid Tom Terry accident-

ally inheled chlorine gas, which w

o
[4)]
o0
N4
3
181
O
[a
o
(3
ri
O
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™
]
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)
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in

olution he was preparing for the cleaning and disinfecting of

“the swimping pool lLocated in gald park

, which accldent seriously
injured him and totally disabled him from the

2 %

May &, 1959 and ending September 7, 1959, and which accident

G3

Jaxmes A.
Attorney
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it e P
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CARLIE B. TERRY, JOHN
THOMAS TERRY and ARLIE
TERRY, 2 minor, by CAR-
LIE B. TERRY, as next
friend, '

IN THE CIRCUIT COURT OF
BAIDWIN COUNTY, ALABAMA

Plaintiffs, AT LAW

VS.

. CASE NO. 4269
CITY OF FOLEY, a Muni-
cipal Corporationm,

Defendant.

AMENDED DEMURRER

Comes now the defendant in the above styled cause
and demuxs to the complaint heretofore filed by refiling,
separately and severally, all of the grounds of demurrer
heretofore filed and further demurs to said complaint by
adding the following separate and several grounds of
demurrer, all of said grounds of demurrer assigned sepa-

rately and severally:

1. Tor that it affirmatively appears from the alle-
gations of plaintiff's complaint that at the time and
place of the alleged injury said defendant was engaged in
a governmental function in that said employee's alleged
injury arose out of thg operation and maintenance of a
swimming pool owned and operated by the defendant, which
operation and maintenance 1s & governmental function of

the defendant municipal corporation.

2, For that it affirmatively appears from the alle-
gations of plaintiff's complaint that the defendant was

engaged in a govermmental function at the time and place

A
TGN
?A?;u-\fi




of the alleged injury, therefore, is immune from suit for
injury or death arising out of said municipal corporation's

governmental function.

3. For that it affirmatively appears from the alle-
gations of the plaintiff's complaint that said employee
was employed in the operation and maintenance of a swim-
ming pool located in the ''mew Foley park®™ which swimming
pool and park is a governﬁental funétion of the defendant
municipal corporation, and as such, any injury allegedly
received because of the operation and maintenance of said
swimming pool does not give rise to any action or cause
of action to the injured party or his legal representative,
as said defendant municipal corporation is immune from

said suit because of the operation of said swimming pool

and park is a governmental function.

Zﬂﬁ///ﬂéﬂﬂ/&

Attorneys for Defendant

OF COUNSEL:

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON

R ERRTTY

CLEw LY
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CARLIE B. TERRY, JOHEN THOMAS ) 1IN THE CIRCUIT COURT OF
TERRY and ARLIE TERRY, & minor,

by CARLIE B. TERRY, as next }  BALDWIN COUNTY, ALABAMA
friend,

e

AT TAW
Plaintiffs
) NG. 4268
ve. _
J
CITY OF FOLEY, a2 Municipal
Corporation, )
Defendant ),

AMENDED DEMURRER

Comes now the defendant in the above styled cause and

further demurs to the petition herein by amending its demur-

Fh

by adding thereto, separately and

[aH

rer heretofore filed an

ng grounds of demurrer, which are set

B

severally, the fcllow
down and assigned to the petition, separately and severally:

1. No facts are alleged showing the accident and
alleged subsequent injury arose out of the employment of said
' deceased employee, while said deceased employee was acting
within the line and scope of his employment.

2. WMo facts are aileged‘showing that this defendant
was given notice in proper form or that defendant had knowli-
edge of any injury to said deceased employee as is required
by law.

3. The respective residences of the plaintiffs are
not alleged.

4. The plaintiffs fail to allege a description of the

injury, its nature and extent, with sufficient certainty.
5. No facts are alleged showing that the defendant
was given notice of said alleged accident as provided in

Title 26, Section 304, Code of Alabama (19445, as amended.




5. No facts are alleged showing that this defendant
had knowledge of any accident proximately resulting in injury

-

to the deceased employee, while said deceased employee was

acting within the line and scope of his employmen;.

7. TFor aught that appears, the Hartford Accident and
Indemnity Company was not the workmen's compensation liability
carrier of the defendant municipal corporation at the time
said deceased employee allegedly was injured in an accident.

8. For aught ihat appears, the alleged injury was not

proximately caused by an accident within the line and scope

th

of sazid deceased employee’s employment.

9. For that sufficient facts are not alleged by which
the average earnings of said deceased employee can be determined.
10. For that it is not alleged what the average earnings
of said deceased employee were at the time of the alleged
accident and imjury. -
'11. For that the average earnings of said deceased employee
are alleged as a mere conclusion of the pleader.
12. For that the petition does not state facts sufficient
to constitute a cause of action against this defendant.
13. For that no facts are alleged upon which the amount
of compensation to which the plaintiffs are entitled, if any,
can be calculated.
léf_NEQr t;at the allegations of the complaint are so
vague, indefinite, and uncertaiﬁ.éﬁat iﬁ canﬁot be determined
what workmen's compensation benefits plaintifis claim
15. TFor that it is not averred that said deceased employee
was injured as & proximate result of any accident within the

iine and scope of his employment.




16. No facts are alleged to show that said_deceased
employee dled as a proximate result of any accident in which
he was injured, while acting within the line and scope of
his employment.

17. TFor that the allegations of the complaint are so
vague,.indefinite, and uncertain that the defendant cannot
‘determine the type and mature of the claim against which it
is called upon to defend.

18. For that the allegation “the City of Foley, which
is a municipal corporation in Bald#in County, Alabama,
defendant, which defendant has elected to accepit the provisions
of the Workmen's Compensation Act’, is but a conclusion of the
pleader.

19. No facts are alleged averring that defendant has
elected to be covered by Articles 1 and Z of the Workmen's

Compensation. Act, Title 25, Section 263, Alabema Code (1940),

as amended.

¢4xxﬁy//fi;;2>¢coa g;;%7—

'/é CONNOR OWENS, JR. o7

HAND, ARENDALL, BEDSOLE GREAVES &
JOHNSTON

E%UL W. BROCK
éito*neys for Defendant”
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IN THE GIRCUIT GOURT OF
BALDWIN COUNTY, ALABAMA
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GARLIE B, TERRY ET AL,

Plaintiffs,

Ve

CITY OF FOIEY,

e e coed b

J. CONNOR OWENS, JR.
ATTORNEY AT LAW
Prahibory Bulding
HAY MINETTE, A!.!\HAL.{!\_
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~

| SUMMONS AND COMPLAINT : , Moore Prg, Co,

;The State of. Alabama Circuit Court, Baldwin County

Baldwin Count:y. NOw o
O TERM, 19___.

:TO ANY SHERIFF OF THE STATE OF ALARBAMA :

'You Are Hereby Commanded to Summon . CITY OF FOLEY, a mupicipal corporation,

to appear and"b'lé'ad, a'név&er or derxiﬁr;‘witﬁiﬁ'tﬁirty days from the service hereof, tothe complaint filed in
the Circnit Court of Baldwin County, State of Alabama, at Bay Minette, against-.g_l_ﬁ_ *Q;E_EQL@_:...?-

mumicipal corporation . . . Defendant.__

" by. GARLIE B, TERRX;-;IQ_%_N,_Z?EQ}@‘}_S_“T_E_&EES__ﬁ;@si__&fiL.I_E..IEER_J a_minor, by

CARLIE B. TERRY, as mext friemd . Plaintiff___
Witness ﬁ:y hand this___-___:.«’\;]_é ______ day of ______z /7..22_2 ‘,:.z;-_-.-,\@____w_s_Q_
' ~ 7 [ééﬁ:wé;__ 4,(.44&/6/;» Clerk
/;/’ ("‘-) '/Q?’J// //\_ :
< . =g




_L‘No.[i!_?:_é_?_ Page-ﬁ_____uﬁ_f_
The State of Alabama

" Baldwin County -

CIRCUIT COURT
CARLIE B, TERRY; JOHN THOMAS

; TERRY; and ARLIE TERRY, a

minor, by CARLIE B. TERRY,
_as _next friend

P]aintiﬂ‘s;

Vs,

CLIY OF FOLEY, a municipal

corporation :
' Defendants -

Summons and Complaint

4@ _______ Clerk

ﬂLERf{
Qﬁ@!ﬁlﬁ’&

f}{) f‘\ ﬁ& e Ry f1
T crgy sy ///;,
S /
2y
JAMLb A, BRICE
Plaintiff's Attoruey

Defendant’s Attorney

/

Defendant lives at

: Recéived In Office

) Sheriﬂ"

I }ifwe éxectited this summons

thiss 7’ _____ l@
by leavin Py W ith . :

/,7{,{ &;%7&&92§i?§{
212:/' s o
/¢52a/ «éé%é;é;7/'7fﬁ%%ggz

3/!;.4 T e D putySheriﬂ'




JAMES DONALD WCOD, i IN THE CIRCUIT COURT OF

COMPLAINANT
VS, BALDWIN COUNTY
ELLEN WOOD, alias ELLEN ] IN BEQUITY
MALIN,

RESPONDENT

|

TO THE HONORABLE JUDGES OF SAID CCURT:

Now comes your petitiocner, James Donald Wood, and respectiully
makes known unto the Court the following facts:

1. That petitioner cbtained a divorce from the respondent, which
decree was dated August 31, 1964, and which divorce decree provided
that complainant was To have permanent care, custody and control of
the minor children, Connie Sue, now age 7 years, and Danny Ray, how
5 years of age, the children of the parties. The respondent has
remarried and her name i1s Ellen Malin.

2. During the month of February, 1965, the respondent, Ellen
Malin, abducted The said minor children from the home of complainant's
_8lster at Hartselle, Alabama, and has hidden and still hides these
children at her homeand at the homes of her relatives at Route 1,
Eva, Alabama, such being in Morgan County, Alabama.

3. That the complainant hasmade numerous efforts to regain
custody of the children but the children have been hidden by the
respondent and the cldest child, being 7 years of age, has not even
been attending school.

4., The respondent is stlll completely unfit to have the care,
custody and control of said minor children and her present action
iz grossly contrary to the health and well being of the children as
well as the flacranL VLOlaBLOP cf a prlor decree of this Court.

THE PREMISES CONSIDERED your Detltioner prays LhaL the sald
Ellen Wood, allas Ellen Malin, be reguired to appear before this
Honorable Court at a time and place to be fixed by the Court, and
show cause, if sny she have, why she should not be punished for
contempt of Court. {//H?

C/// ;,—”,v;,(r )-- Z‘i«w—w - /( /\f?% &_"_/

e James Donald Wood .




STATE OF ALABAMA
MORGAN COUNTY

Before me, a Notary Public, in and For said State and County,
personally appeared James Donald Wood, who being known to me, and
being by me first duly sworn, does depose and say that he has know-

ledge of the facts stated in the above petition and that said facts

ag therein stated are true and correct. P
;»;’-f’ . .o \ . 'f.
. AffLanu I

4 ISgATY
Sworn to and subscribed Before me thiscﬂa“'day of May, 1965,

4

'Q*:n ma{f L Még@/ A

Notary Public




JAMES DONALD WOOD, i

IN THE CTRCUIT COURT OF

COMPLATINANT

BALDWIN COUNTY, ALABAMA

Vs, i
IN EQUITY

ELLEN WOOD, ALIAS ELLEN
MALIN,

f

RESPONDENT

RULE TO SHOW CAUSE

This day came James Donald Wood and filed herein his verified
petition praying for an order upon Ellen Wood., aliazs Ellen Malin.
to show cause why she should nct be punished as for a contempt, a
true and correct copy of sald verified petition being heresto attached,
and now upon consideration of the same, 1t is:

(R DERED, ADJUDGED AND DECREED BY THE CQURT:

1. That the gaid Ellen Wood, zlias Ellen Malin, appear before
the Court in her own proper person at -ﬁﬁf37?ﬁ‘ o’clock‘ﬁ;;M. on the

b 45y ©oF e , 1965, in the Courtroom of the Circult

Court of Baldwiﬂ}County, Alabama, at Bay Minette, Alabama, then and
there To show cause, I any she have, why she should not be punished

as for a contempt of court for and on account of the matters and things
gset out In the verifilied petition of the sald James Donald Wood.

2. That the Sheriff of Morgan County, Alsbama, or any other
lawful officer of the State of Alabama, do forthwith serve upon the
salid Ellen Wood, allas Ellen Malin, a copy of this order and attached
vetition, and make due refturn thereof.

Done this ;{é@g day of May, 1965.

R N T S
st Ddaiaon B Vioigy Al S S
{ Cirguit Judge
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Before me, s Notery Public, in and for 2sid State and County,
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MAY 20 1965

THE STATE OF ALABAMA - - - - - JUDICIAL DEPARTMENT
SUPREME COURT OF ALABAMA

OCTOBER TERM 1964-65

1 Div. 109

ity of Foley, Alabama,
v.

Carlie B. Terry, et zal.

Appeal from Baldwin Circuilt Court

LIVINGSTON, CHIEF JUSTICE.

This is an appeal from a judgment for the plaintiifs,
the dependent surviving spouse and two dependent surviving
éhildren of Tom Terry, deceased, against the City of Foley,
Alebama, a Municipal Corporation, under a complaint filed in

a4 workmen's compensation case. Sections 253-313, Title 26,

Code of Alabama 1940.




The trial court found the following facts:

HThe defendant hired the

decedent to work

for it at a regular salary of $40.00 per week;

that on May 4, 1959, the decedent was placed in

the swimming pool to clean and disemfect the

swimming pool and in so doing used a commercial

compound containing chlorine
fendant was under the direct

subject to the orders of Mr.

an agent of the defendant, ac

gas; that the de-
supervision and
Roberts, who was

ting within the

iine and scope of his employment; that said em-

o

ployment was also under the supervision of Mr.

Roger Lee Kirkland, a member

1,

of the Teown Council

of the defendant; that the decedent worked all

day on May &, 1939, and at the end of the work

day found that his breatihing
he immediately called Doctor

complaining of his injuries;

was aifected; that
Julius iichaelson,

that the following

morning he reported his condition to the said Mr.

Roberts, who placed him in the hospital at Foley,

Alabama, under tn

care of Doctor Julius Michaelson;

£an

that nis condition continued and grew worse Irom

time to time until September

7, 1959, when he died;

trhat the defendant was in and out of the hospital

during nis lingering illness

pital at the time of his death; that prior to May 4,




1959, the decedent was an athletic type, robust
man, in apparent good health; that according to
the testimony of Doctor Michaelson, decedent was
affected in his breathing capacity, and that his
condition was caused or aggravated by the inhal-
ation of chlorine gas; that there were X-rays
made; however, there is shown Dy the record quilte
a confusion as to an x-ray made in January of
1959, which has never been accounted for, nor es-
rablished when it was taken and by whom; that the
decedent died on September 7, 1959; that the de-
cedent left surviving him his widow and two de-

pendent children; that the decedent was a resi-

"dent of Foley, Baldwin County, Alabama, at the

time of his injury and also at the time of his
death;

"That the defendant, at the time of the injury
to the decedent, and at the time of his death, had
Workman's Compensation insurance with the Hartford
Accident & Indemnity Company; that it was generally
considered by all that the work of the decedent
came under the Workman's Compensation Laws, and
that his rights were governed thereby; that the
Workman's Compensation Insurance carrier paid a
p.rt of the doctor, medical and hospital expenses
until the death of the decedent, after which it
refused to meke any payments; that the defendant

had elected to come under the Woxrkman's




Compensgtion Laws of the State of Alabama, and
had secured insurance for its protection; that
~ the decedent suffered personal injuries in the
line and scope of his employment; that such per-
sonal injuries were caused by an accident;
| “"That the act which caused the personal in-
juries avose out of and in the course of the em-
ployment of the decedent, while acting in the
line and scope‘of his employment;
"That the said accident was approximate con-
ributing cause, acting upon the decedent to pro-
duce his disability and death; |
"That the defendant had actual notice of the
‘accident and injuries to the decedent;
"That the work in cleaning and disinfecting
the swimming pool was a proprietary act on the
part of the defendant and not a government function."
The complaint in this cause was filed in the Circuit
Cout of Baldwin County, Alabama, on May 26, 1960. On March 22,
1961, the complaint was amended. Demurrers were filed to the
original complaint and overruled. The demurrers were refiled,
with amendments thereto, to the complaint as amended, and were
also overruled. The defendant then interposed its answer ad-
mitting certain allegations of the amended complaint and denyiﬁg
others. The answer also raised legal questions which we will
dispose of herein below. Suffice it to say, the evidence in-

troduced in the court below is sufficient to sustain the




f£inding

noted.

of facts made by the lower court, except as herein

The rule has long been settled that on certiorari to

review judgments in compensation cases, this court does not

look to

the weight of the evidence as to facts found by the

trier of facts, and will only determine if there is any evi-

dence, or reasonable inference therefrom, Lo support the

finding.

Gueen City Furniture Co. v. Hinds, 274 Ala. 584, 150

So. 24 756.

There are numerous assignments of error but only those

argued in brief will be treated in the opinion. Assignments

not argued in brief are presumed waived. Rule 9, Revised Rules

of the Supreme Court of Alabama.

We will now dispose of the legal questions presented by

the record.

Subsection (d) of Section 262, Code of 1940 (1958 Re-

compiled Code of Alabama) provides as follows:

e % % (d) The term 'employer' as used herein
shall mean every person not excluded by section
263 of this title who employs another to perform
a service‘for hire and to whom the ‘employer' di-
rectly pays wages, and shall include any person
or corporation, co-partnership, or associlation,

or group thereof, and shall if the employer is in-

sured, include his insurer as far as applicable

and shall not include one who regularly employs a

number less than eight in any business.'

Section 263 of Title 26, Code of 1940 (1938 Recompiled

Code of

Alzbama ), provides:




“Articles 1 and 2 of this chapter-shall not
be construed or held to apply to * * * any county,
city, town, village or school district. Any em-
ployer * * % or any county, city, town, village
'or school district may accept the provisions of
articles 1 and 2 of this chapter by £filing written
notice thereof * ¥* * and provided further, that
said employers who have so elected to accept the
provisions of articles 1 and 2 of this chapter
may at any time withdraw the acceptance by giving

s

like notice of withdrawal. % % %

Admittedly, at all times pertinent to this review the
City of Foley was operating under the Alabama Workmen's Compen-
sation Act. However, the City claims that the Workmen's Com-
pensation act did not cover the employees of the new Foley Park.
But there is nmothing in the record to support this contention.
In other words, there is no evidence to indicate that the City
of Foley made any attempt to classify its employees, admitting,
for the sake of argument only, that it could do so. We do not
think the legislature intended to limit the application of the
Compensation 4ct to municipalities while engaged only in pro-
prietary functions.

In 54 A.L.R. 788, Annotation '"Municipal corporation as
- an employer within Workmen's Compensation Act,” it is stated:

“"The coﬁtention has been made where the

statute expressly includes municipalities

within its operation, that the act would have




no application when the services were performed

in the exexcise of a governmental function. How-
ever, the courts have very generally refused to
uphold this contention where there was nothing in
the act indicating any intention so to classify
municipal employees. Atlanta v. Hatcher (1924)

31 Ga. App. 633, 121.S8. E. 864; Hughes v. Buffalo
(1924) 208 App. Div. 682, 203 N. Y. Supp. 391;

ESQUE v. HUNTINGTON (reported herewith) ante, 785.7
This Court is in agreement with the reasoning in the

above-cited case of Hughes v. City of Buffalo, supra, which was

a proceeding under the Workmen's Compensation Law, where the
New York Supreme Court (Appellate Div.) said:
"% % % If the Legislature had intended to
withhold lizbility from a municipality while in

the performance of its govermmental function as

a2 state agency, such intent would have been in-

dicated by phraseoclogy very different from that

actually employed. ¥ % ¥*''

Appellant cites many cases to the effect that munici-
palities are immune from suit by third parties for injuries or
death caused by the negligence of municipal employees while
said employees are acting in a govermmental capacity. These
" authorities are inapt. This argument seems to be based on the
theory that Section 14 of Article I of the Constitution of
Alabama 1901 provides that the state can never be made a party-

defendant in any court of law or equity, and that a municipality




is a mere agencj of fhe state. The argument is fallacious.

Our decisions are to the effect that municipalities are such
agencies of the state as may be subject to suit. Such consti-
tutional immunity was intended for the protection of 'immediate
and strict governmental agencies of the State, as its State
Board of Administration, State Docks Commission, Alabama Poly-
technic Institute, the University of Alabama, the State Insane
Hospital, and other mere governmental agencies.” See Ex parte

Board of School Commissioners of Mobile County. Daves et al. v.

Rain, 230 Ala. 304, 161 So. 108, and cases therein cited.
It is true that the operation of a2 swimming pool is gen-
erally considered under our cases as a governmental function.

City of Decatur v. Parham, 268 Ala. 585, 109 So. 2d 692. Mathis

v. City of Dothan, 266 Ala. 531, 97 So. 2d 908. See also

”Muﬁicipal operation of bathing beach or swimming pool as 2
governmental or proprietary functiom, for pﬁrposes of tort lia-
bility” in 55 A.L.R. 2d 1434. It is also true that the trial
court found that the operation of the swimming pool in question
was a proprietary function. But whether or not the operation
of the swimming pool was a governmental function or a proprie-
tary function makes no difference, as we have demonstrated. The
finding of the trial court of the fact that the operation of
the swimming pool was a proprietary Ifunction was, at most, harm-
less error.

Aﬁpellant contends that no claim was presented to the
City of Foley as provided by Sec. 476, Title 37, Code of 1940,

and that no sworn statement was filed showing the day, time,




place and manner of injury, as well as the damages claimed, as
required by Sec. 504, Title 37, Code of 1940. Obviously, the
complaint, as amended, which was sworn to, did comply with Sec.
296 of Title 26, Code 1940, and, as a consequence, a holding
by.this Court that Tom Terry was covered by the Workmen's Com-
pensation Act of Alabama renders Sections 476 and 504, supra,
inapplicable. Moreover, we are clear to the conclusicn that
under the facts of this case notice of the accident was waived
by the City of Foley's admission that Tom Terry's immediate
supervisor took Terry to the hospita} the day after he was in-
juréd, and the City, through its workmen's compensation insur-
ance carrier, paid a part of his doctor, medical and hospital
bills until Terry died. éd, if Terry was covered by the Work-
men's Compensation Act, the complaint and the amendment thereto

. were filed in time, Davis v. Standard 0il Co., 261 Ala. 410,

261 Ala. 410, 74 So. 24 625, and it was not necessary to comply
with either Sections 476 or 504, supra.

Appellant filed several special pleas. Appellees de-
murred to each plea but obtained no ruling thereom, and joined
issue. Appellant contends that the pleas were proven, and,
even if the pleas are found to be immaterial, judgment should
have been entered for the appellant thereon. We see little

-

t in this argument. We adhere to the principle declared in

| o

mex

Ex parte National Pipe & Foundry Co., 213 Ala. 605, 105 So. 693,

that the compensation law should be liberally construed in fur-
therance of the humanitarian purposes leading to 1fs enactment;

and that pleading under the act was not intended to be cast in




the technical precision of the common law, or tested by the re-

fined objections of hypercriticism. See alsoc Ex parte Majestic

Coal Co., 208 Ala. 86, 93 So. 728; Ex parte L & N. R. Co., 208

Ala. 216, 94 So. 289, and Ex parte Taylor, 104 So. 527; Ex

parte Coleman, 211 Ala. 248, 100 So. 114.

We find no error in the record and the case is due to
be, and is, affirmed.
AFFIRMED,

Lawson, Goodwyn and Coleman, JJ., concur.




STATE OF ALABAMA.---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

City of Foley e e , Appellant._..,

e 7.

Carlie B. Terry, éf_t ai. cevreeeeeeeenee, ADpellee

From - Baldwin Circuit: ... Court.

The State of Alabama.
City and County of Montgomery.

Richard W. Neal, Deputy
I, xdodeodeniumxs, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages numbered from one 0. inclusive, contain a full, true, and correct

_copy of the.._opinion.of ...

said Supreme Court in the above stated cause, as the same appears and remeins of record and on file
in this office.

Richard W. Neal, Deputy
Witness, dxBendex:Bhomas, Clerk of the Supreme

Court of Alabama, this the.. 20th_____day of

ay. 1965

V/éxw / A ——
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" dppetice.
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Certified Copy of

FROWN MRINTING CO., MONTGOMERY



THE STATE OF ALABAMA---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19_04~65

To the__Clerk of the Circult Court,

Baldwin County—Greeting:

Whereas, the Record and Proceedings of the Cireuit Court

of said county, in a certain cause lately pending in said Court between

City of Folev, Alabame, a Municipal Corporation , Appellant..,
and
Carlie B, Terry. et al. Appellee__,

wherein by said Court it was considered adversely to said eppellant.., were brought before our
Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant___:

NOW, IT IS HEREBY CERTIFIED, That it was thereupon consi&ered, ordered, and adjudged by

our Supreme Court, on the 20th  day of May 19 65 | that said

judement of said Circult Court be in all things

affirmed, and that it was further considered, ordered, and adjudged that the appellant__, BadK .

citvy of Foley, Alasbama, a Municipal Corporation, and Aetna Casvalty

and Surety Company. Hartford, Connecticut, a Corporation, surety on

the supersedeas bond, pay such amount of the judsgment of the Circuit

\
Court as is presently due and ften per cent damages and interest thereon,

and City of Foley, Alabama, a Municipal Corporation pay all further

sums which shall become due and payable under the judgment of the

Mreult Court this day affirmed and

the costs accruing on said appecl in this Court and in the Court below

It is further certified that, it appearing that said parties have waived their rights of exemption

under the laws of Alabama, it was ordered that execution issue accordingly.
Richard W. Neal, Depuly

Witness, KIEHISFLHGHEEY Clerk of the Supreme

-fomt of Alabama, this the 20Lh  day of
May ., 1965

— . e \ /
LT ST el

Deputy Clerk of the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

October Term, 19_64-65

Y Div, No.. L09

City of Iole Alabama, a

Municipal Corporatlon

Appellant,
- vs.

carlie B. Terry, et al,

Appellee,

From _Baldwin Circuit Court

CERTIFICATE OF
AFFIRMANCE

The State of Alabama,

) }Fz’led
\ﬂ/f, LA e County.

thiS‘uLday of 1 LUZL«(// 1945 /:

BROWN PRINTIRG €O, MOKTGOMERY 1954



HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON
LAWYERS

FIRST NATIONAL BAMNK BUILRING

CHAS. G HAND
. B AREMNDALL,JR.
T.MASSEY ODEDSCLE

THOMAS G, GREAVES,JR.

WM, BREVARD HAND

VIVIAN G JOHNSTON,JR,

PAUL W. GROCHK

ALEX F, LANKFORD,IIT
ECOMUND R CANNON, JR,
LYMAN F HOLLAND,JR.
<. THOMAS HINES, JR,
CONALD F PIERCE
LOUIS E.BRASWELL
HAROLD O PARKMAN

G PORTER 8ROCK,JR,
MARWELL E.COALL,JR.

MOBILE ALABAMA

IEE0

une 3, 1965

MAILING ADDRESS!
B O.BOX 123

CARLEL ADDRESS!
HAR

TELEPHONE!
AIZ-E55I4
AREA CODREZ 205

STEPHMEN G. CRAWFORD
JERRY A, MCODOWELL

Mrs, Alice J. Duck, Clerk

--Circuit Ceourt of Baldwin County, Alabama

Court House

Bay Minette, Alzbama
Re: Carlie B, Terry, et al v, City of Foley,
2 Municipal Corporation, Lase #4269

Dear Mrs., Duck:

This will acknowledge receipt of the costs bill which
you prepared and forwarded in the zbove-referenced case
some few days ago. Mr. James Brice, attorney for the
plaintiff, and I have reviewed the Court's order of Septem-
ber 25, 1962, and the affirmance of the judgment by the
Supreme Court of Alabama on May 20, 1965 and have attempted
to compute the judgment, interest, penalty and other court
costs, and we enclose herewith our client's draft in payment
of same.

As I understand the costs bill, the total sheriff's
fees involved are $21.40, the total clerk'’s fees are $54.75,
the trial tax is $4,50, the court reporter’s fee is $5.00,
the witness fees-$5.10, and postage on the transcript-
$2.04 for a total of $92.79.

In addition thereto, Mr. Brice and I agree that the
judgment, interest and pemalty should be in the total amount




Mrs, Alice J. Duck, Clerk
June 3, 1965
Page 2

of $8,061.24,

The total of the judgment, plus interest and costs,
and the costs of the Circuit Court of Baldwin County,
in the total amount of $92.79, should therefore be, if
my addition is correct, $8,154.03, We enclose herewith
our client's draft in the amount of $8,154.03 in full and
final satisfaction of the judgment and costs.

before any funds are disbursed.

I understand that Mr. Brice, and perhaps Mrs. Terry,
will likely talk with Judge Mashburn within the next few
days. If for any reason this draft is not in full and
final satisfaction of the judgment and all costs, I would
appreciate your telephoning me collect, immediately, and
letting me know what discrepancy exists.

We would like a Clerk's certificate to the effect that
the judgment has been paid and all costs satisfied, when
that has been accomplished., I£ there is any charge for
that, I would appreciate your sending a2 note along of what
that charge is, and I shall personally see to it that vou
are promptly paid. Many thanks for your continued good
service,

With best pexsonal regards,
Yours very truly,

DFP.mbd For the Firm
cc: James A, Brice, Esq.
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246-3304

768 205 - TS

JAMES A. BRICE
LAWYER
TPMOAE, ALABAMA St

Jackson,

Jaly 6, 1965

Mrs. Alice J. Duck
Circuit Clerk
Bay Minette, Alabama

Re: City of Foley
Vs: Carlie Terry, et als

Dear Mrs. Duck:

In ordexr to facilitate payment in this cause, it is agreeable
with we if you issue one check for $8061.24, the amount on
hand, payable to Carlie Terry; Carlie Terry as guardian of
John Terry N.C.M.; and Carlie Terry as guardian of Arlie
Terry, a minor.

You can mail the check to her in care of Mr. Jim Stacey,
Stacey Drugs, Foley, Alabama. If any question arises, you
can call Jim. The judgment can then be marked satisfied.

Thank you.

flames A. Brice

JAB:pr

ce: Mr. Jim Stacey
Stacey Drugs
Foley, Alabama




MAND, ARENDALL, BEDSOLE.GREAVES & JOHNSTON

LAWYERS

FIRST NATIONAL BANK BUILDING
CHAS. C.HAND MAILING ADDRESS
S B ARENDALL JR. MOBH—E.ALABAMA PO BOX 123
T.MASSEY SESSOLE
THOMAS G GREAVES,JR. 538601 CABLE ADDRESS!
WM. BREVARD HAND AR
VIVIAN G JOMNSTON JR,
PAUL W, BROCK TELEPHONE!
ALEX F. LANKFORD,TIT 4325514
EDMUND R CANNON, AR, AREA CODE 205
LYMAN F HOLLAND.JR.
L. THOMAS HINES,JR. July 26 5 1965

DOMNALD £ PIERCE
LOUHS B BRASWELL
MAROLD D PARKMAN

&. PORTER BROCK, 4R,
MARWIELL E.COALE,JR,
STERPHEN G, CRAWFORD
JERRY A MSODOWELL

Mrs. Alice J. Duck, Clerk
Circuit Court of Baldwin County
Courthouse

Bay Minette, Alabama

Re: Tom Terry v. City of Foley
First Division, No. 109
Supreme Court of the State of Alabama

Dear Mrs. Duck:

Please send me a certificate to the effect that the
judgment in the above-referenced case has been cancelled
of record. 1If there is any charge kindly advise and I
shall mail you a check.

With best personal regards, 1 am,

Yours very truly,

or the Firm

DFP .mbd




The Aina Casualty and Surety Company

Hartford 15, Connecticut
Power of Attorney and Certificate of Authority of Attorney(s)-in-Fact

KNOW ALL MEN BY THESE PRESENTS, THAT The Eina Casualty and Surery Company, a corporation duly organized ucnder the laws
of the State of Connecticut, and having its principal office in the City of Hartford, County of Hartford, State of Copnecticur, hath made, constituted
and appointed, and does by these presents make, constirute and appoint  Harry S. Mattei ¥ *

of Mobile, Alabama , its true and lawful Attorney (s), with full power and authority hereby conferred to sign,
execute and acknowledge, at any place within the United States, or, if the following line be filled in, within the area there designated
, the following instrument (s):

. for The Etna Casualty and Surety Company, as surety, by his sole signature and act any and all

 bonds, undertakings, and other writings obligatory in the nature of a bond, provided the amount
of the bond shall not in any case exceed the sum of FIFTY THOUSAND (%350,000.00) DOLLARS +* *
I :

2

and to bind The Lina Casualty and Surety Company, thereby as fully and to the same extent 2s if the same were signed by the duly authorized officers
of The Atna Cainalty and Surety Company, and all the acts of said Attorney(s), pursuant to the authority herein given, are hereby ratified and con-

firmed.
This appointment is made under and by authority of the following provisions of the By-laws of the Company which provisions are now in full
force and effect and aze the only applicable provisions of szid By-laws.

ARTICLE IV-—Section 7. The President, any Vice President, or any Secretary may from time 1o time appoint Resident Vice Presidents, Resident Assistant Secre-
raries, Artorneys-in-Fact, and Agents to act for znd on behalf of the Compary and may give any such appointee such authority as his certificate of authority
may prescribe to sign with the Company’s name and seal with the Company's seal bonds, recognizances, contracts of indemniry, and other writings obligatory
in the nature of 2 bond, recognizance, or conditional underteking, and any of said officers or the Board of Directors may at any time remove any such ap-
pointee and revoke the power and authority given him.

ARTICLE IV—Section 9. Any bond, recognizance, contract of indemnity, or writing obligatory in the narure of a bond, recogpirance, of conditional undertaking
<hall be valid and binding upen the Company when (a) signed by the Presidenc or a Vice President or by a Resident Vice President, pursuant to the power
prescribed in the certificate of authority of such Resident Vice President, and duly arested and sealed with the Company's sezl by a Secretary or Assistant
Secretary or by & Resident Assistanc Secretary, pursuant 1o the power presezibed in the certificate of aunshoriry of such Resident Assistant Secrerary; or (b)
duly executed (under seal, if required) by one or more Artorneys-in-Fact pursuant to the power prescribed in his or their certificate or certificates of au-
thority.

This Power of Attorney and Certificate of Authority is signed and sealed by facsimile under and by authority of the following resolution adopred by the Board

of Directors of The Etna Casualty and Surery Company ata meeting duly called and held on the 15th day of July, 1960,

RESOLVED: ‘That the signamre of Guy E, Mann, Senior Vice Presideat, or of A. H. Anderson, Vice President, or of J. R. Julien, Secretary, or of D. N.
Gage, Secretary, and the seal of the Company may be affixed by facsimile to any power of amorney or to any certificate relating thereto appointing Resident Vice
Presidents, Resident Assistant Secretasies or Artorneys-in-Fact for purposes only of execuring and attesting bonds and undertakings and other writings obligatory
in the nature thereof, and any such power of amorney or certificate bearing such facsimite signature or facsimile seal shall be valid and binding upon the Company
and any such power so executed and cerrified by such facsimile signamure and facsimile seal shall be valid and binding upon the Company i the furure with respect
to any bond or undertaking to which it is artached. :

IN WITNESS WHEREOF, The HEtna Casualty and Surety Company has caused these presents 1o be signed by its  Secretary ,
and its corporate seal to be hereto affixed, this 28th day of dJune ,AD., 1962,

The Ltna Casualty and Surety Company,

State of Conn;cticuﬁ, County of Hartford—-ss: _
Onthis 28th dayof June ,AD., 1962 , before me personally came D. N, GAGE

, 1o me known, who, being by me duly sworn, did depose and say: that he is Secretary of

“The Hina Casualty and Surery Company, the corporation described in and which executed the above instrument, at its Home Office; that he knows the
seal of said corporation; that the sea] affixed to the said instrument is such corporate seal; and that he executed the said instrument on behalf of the

~corporation by authority of his office under the By-laws thereof.
L. R _
Nozary Public. <2 /Q7

My Commissior Expires Mar. 3%, 19 66

CERTIFICATE

1, the undersigned, Secretary of The Eina Casualty and Surety Company, a stock corporation of the State of Connecticur,
DO HEREBY CERTIFY thar the foregoing and attached Power of Attorney and Certificate of Authority remains in full force and has not been revoked;
and furthermore, that Article IV Sections 7 and 9, of the By-laws of the Company, 2nd the Resolution of the Board of Directors, as set forth in the Cer-

tificate of Authority, are mow in force.

Signed and Sealed at Ehe Home Office of the Company, in the City of Hartford, State of Connecticut. Dated this day of

L

ST ‘ k '.»,
AGE ] 40

{5-1853-C) (M} p{




A\ RR_/Y MATTRET

“SERVICE BEYOND THE CONTRACT"
1917 DUVAL STREET e POST OFFICE BOX 6146

MOBILE, ALABAMA
October 19, 1962

Mrs. Alice J. Duck, Clerk
Circuit Court of Baldwin County-
Bay Minnette, Ala.

Re: Terry Vs. Ciﬁy of Foley
Case # 426

' Dear;Mrs; Duck:

Attached and enclosed is my Power of Attorney for the Aetna
Casualty & Surety Co. of Hartford, Connecticut, surety on the
Appeal Bond in the above case.

Mr. Donald F. Pierce, Attorney for the City of Foley asked
that I send this to you.

We trust that you will £ind it in order.

Yours truly,

o

4 C%/a\j/ /{/({7— s

Harry Matteil’ Agent

HM/rl
encl .

Telephone 479-6519




HAND, ARENDALL. BEDSOLE.GREAVES & JOHNSTON

LAWYERS
SUITE 622 FIRST NATIONAL BANK GUILDING
CHAS, €. HAND
MAILING ARDDRESS!
e, 3 ARENDALL.JR, MOBILE, ALABAMA 5 o mex 123
T MASSEY BEDSOLE '
THOMAS G.GRTAVES, JR. CABLE AGDRESS:
wM, BRCVARD HAND HAD
VIVIAN G, JOHNSTON, JR. 1 o1
PAUL W, BROCK Mﬂy 1@, .&_9’\'.)}- TELERHONE:

ALEX F.LANKFORD, I HEMLOCK 245514
EDMUND R.CANNON, JR,

LYMAN F. HOLLAND, JR,

J.THOMAS HINES, JR.

W, C. BOONE.JR.

DONALD F. PIERCE

Honorable Hubert M. Hall
Judge, Circuit Court
paldwin County, Alabama
Bay Minette, Alabama

Re: Terry vs. City of Foley, 2 municipal
corporation - Case Xo. 4269

Dear Judge Hell:

At the present time, Your HODOTL has under submission
our demurrers to the amended complaint filed on behalf of
the plaintiff Terry. while we naturally insist om all of
trhe grounds of demurrer we have interposed to the complaint,
primarily, because of the complicated nature of the issues
involved, our letter is limited to advzncing two main pro-
positions. First of all, it is the contention of the
defendant that this actlon 1is barred against the City of
Foley because of the fact the alleged injury which the
plaintiff received, was received by him while the City of
Foley was engaged in a governmental function, hence the
sction is barred. The other contention advanced in this
letter to Your Homor is that Title 37, Section 504 demands
that before recovery can be had against & municipal corpora-
rion on 2 claim of persomal injury, rhere must be a sworm
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statement filed with the clerk of the municipal corporation
by the injured party or his personal representative, which
claim states in substance the manner in which the injury was
received and the day, time and place where the accident Te-
sulting in injury occurred, along with the zmount of damages
claimed. ERach of these contentions will be discussed and
authorities in support of them noted in our letter.

it is a well recognized fact that a municipal corporation
engaged in the operation of a park or a swimming pocl, is
immune from suit. On many occasions the Supreme Court of
Llzbama has had this particular matter before it and has on
each occasion decided that to be the law. In the case of
Mathis v. The City of Dothan, 266 4la. 531, 97 So. 2d 503,
it is reported where a father brought ac“ipst the city an
action for wrongful death of his minor child, who drowned in
the city swimming pool. 4 judgment of nonsult was entered
in the trizl court and the father appealed. The Supreme Court
held that the operation of a recreational park, which embraced
a2 swimming pool, was a govermmental function of the city and
that the father could not recover for death allegedly caused
by the failure of the city to maintain the swimming pool in a
safe condition., In the Mathis case, the appellant sought to
rely upon the case of Brown v. The City of Fairhope, 265 Ala.
5%6, 93 So. 2d 419, which was 2 matter before Your Honor some-
time ago. It was contended that that decision had changed the
law with regard to the definition of an act which is a govern-
mental function in nature and that a2 cause of actiom did exist
against the City of Dothan. The Supreme Court refused the
appellant’s contention holding that:

“, . . We think that the operation of a recreational
park, which embraces a swimming pool anc other recre-
ational features, is performed for the common good
of 211 and is not done for the special benefit ox
profit of the city.”

The Supreme Court affirmed the nomsuit from the court below,
continuing to hold as do the many decisioms which it cites
in its opinion that the operaticn of a recreational park and
a swimming pool is a governmental function from which the
municipal corporation may not suffer suit.
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In 1959, the matter of governmental function was again
before the Supreme Court in the case of City cf Decatur v,
Estelle Parham, 268 Ala. 585, 109 So. 2d 69Z., In this case
an action was brought against the city to recover for personal
injuries sustained when the plaintiff came in contact with
electric current flowing from an electric hairdryer affixed
to the wall in the dressing room of a bathhouse owned and
operated by the city in connection with this operation cf a
swimming pool. The city appealed from an adverse judgment
of the trial court. The Supreme Court of Alzbama continued
to apply the law as made in the earlier cases and heid the
city immune from suit although the particular circumstances
of this case were such that the plaintiff had tried to circum-
vent that rule by alleging that the municipal corporation’s
agents had allowed electricity to continue to flow into this
hairdryer, causing the plaintiff electrical shock, in that
the continued existence of the hairdryer iIn its dangerous
condition in the bathhouse was caused by the negligence of
the city employees. There are many other issues which permiate
the opinion of the Parham case, but it is equally clear upon
2 reading of the opinion that the court reaffirms the position
it has taken with regard to immunity from suit in the areas
of governmental function as it cites Mathis v. The City of
Dothan on page 694 of its opinicn, in 109 So. 24d in support
of the govermmental function rule which it reammounces in
that part of its opinion.

Again in 1960 the Supreme Court of Alzbama was presented
the question of whether ox not the operation of a park was a
govermmental function. In the case of Elsie Smith v. The City
of Birmingham, 121 So, 24 687, an action was brought ageainst
the city for imjuries sustained by the plaintiff as &z result
of an attack upon her by a wild deer, which escaped while being
delivered to & zoo operated in the city park by a private
society under a contract with the city. Demurrer to the com-
plaint was sustained in-the trizl court and the plaintiff
appealed. The Supreme Court held that the operation and
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maintenance of the city owned recreational park which included
a zoo operated by a private asscclation, was 2 govermmental
function and not merely corporate or ministerial, hence the
city was not liable to the plaintiff for the injuries she zl-
legedly received. The court sald on page 869 of its opinion,
as it azppears in 121 So. Zd:

"This court has often repeated the definitions and

terms here involved. It is unnecessary to go further
back than the case of McSheridan v. City of Talladega,
243 Ala. 162, 8 So. 24 831, 833, in which it was said:

"The underlying test is whether the act
performed is for the common good of all,
or whether it is for the special benefit
or profit of the corporate entity.

That definition was approved recently in City
of Bay Minette v. Quinley, Supra; in Parr v
City of Birmingham, 264 Ala. 224, 85 So. 24 288;
and in Mathis v. City of Dothan, 266 Ala. 531,
97 So. 2d 908.

Tn the Parr case it was said that the operation
of 2z mupnicipal art museum was for the common
good of all and hence the city was in the
exercise of a governmental functi

Based upon the decisioms of the Supreme Court of ilabema,
it appears that it is cleaxr that the operation of a park and
a swimming pool by a municipal corporaticn is a governmental
function, hence it is iImmune from suit from any injury arising
out of the operatiom of said park or swimming pool.

1t may well be suggested that if it i
is immune from suit because of the operation of a Dark or
swimming pool, then there is no room for coperation of the
workmen's Compensation laws as far as municipal corporation
employees are concerned. Clearly, this cannot be so because
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irle 26, Section 2563, Workmen's Compensation Act of 4Alabama,
rovides that a municipal corporation may elect to be covered
y

-

workmen's compensation by following the procedure set out

in the Code. Hence, an apparent conflict between the Code

and the cases would arise. However, a careful examination

and study of the problem will demomstrate that there is a

very definite area of operation for the workmen's compensation
laws for municipal corporation employees. A4S is pointed out

in one of the cases cited (City of Decatur v. Parham; on page
697 of 109 So. 2d, the Supreme Court of Alebama said as follows:

B vaRiv N G

“rhe rule is settled that when a municipallty
ngages in the business of furnishing e
lights, water, etc. to the public, it 1s
not discharging or exercising governmental
tions or powers, but is exercising propriet
business powers and as to such business It
soverned by the same rules of law which are appli=-
czble to ordinary business corporations and is
rherefore liable for the negligence of its servanis,
agents or employees while acting within the line
and scope of their authority.” (Citations omitted,)

in example of the applicability of workmen's compensation to
city employees is found in the City of Athens v. Cook, 269 Ala.
364, 113 So. 24 133, decided by the Supreme Court of Algbama
in 1958. In that case an action was brought against the city
for the wrongful death of ome of ifs employees, the plaintiff
receiving judgment below and appeal was tzken to the Supreme
court of Alabamz. The Supreme Court held that the city had
elected the provisions of the Workmen's Compensation Act and
that the rights of the plaintiff were governed by that act.
This case is zn example of the area of operation of the
Workmen's Compensation Act with regard to municipal corpora-
tion employees. This is one of the instances when a municipal
corporation is engaged in a ‘husiness' and 1ts employees are
likewise engaged in such business, istinguished from those
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who are engaged in the performance of the govermmental functions
of municipal corporations.

The City of Athens in electing to come under workmen's
compensation for those employees engagedin the rural lights
department (page 369 of 269 Ala.), was electing one of its
rights given by legislative enactment (Title 26, Section
263). &4s the Supreme Court of Alszbama pointed out in the
City of Decatur v. Parham case, on page 696 of 109 So. 24,
with regard to the fact that it would take legislative action
to allow a suit to be brought against a municipal corporation
for injuries arising out of a governmental function:

"wie have comnsistently adhered to the principle
that legislative action is required to make a
municipal corporation responsible for injuries

or death csused by the negligence of its servants,
agents or employees while engaged in governmental
functions and we think it unsound to extend the
nuisance exception to cover such injuries, thereby
requiring the city to defend every personal injury
negligence action and the law of nuisance would be
further confused by attempt tc foxce coverage of
the individual case.

Although, as we have observed, some courts engage
in .chipping away bit by bit at the doctrine of
governmental Immunity from ome point of view or
another where distinctions, defensible or inde-
fensible, are seen, the general doctrine is so
firmly imbedded in our jurisprudence that we
entertain the view that correction, if needed,
must come from the legislature. Only the legis-
lature can provide the regulations and limitations
necessary -to protect the public interest and provide
the physical basis for payment c¢f such claims.”
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Tt is well recognized in our state that the State of
Alabama cannot be made a party defendant in a legal action.
Article 1, Section 14, Alabama Comstitution of 1901, Title
37, Section 1, Alsbama Code of 1958, as revised, provides
for the establishment of mumicipal organizations, whether
incorporated under the general law or by special act of the
legislature. In the case of Ex Parte Row, 4 Ala. ippellate
254,.59 So. 69, 70, the court holds that:

"Municipalities are but subordinate departments

of a state government, and it is essential to .

their healthy growth, to their peace and well-

being of their inhgbitants that the state should

delegate to them all pclice powers which are neces-

sary to their orderly existence.”
In the case of Ensley v. Simpson, 165 Ale. 366, 32 So. 61, 55,
it is held:

YMunicipal corporations are political subdivisions
of the state, created as convenient agencies for
exercising such of the gzovermmental powers of the
state as may be intrusted to them.©

It therefore logically follows that if the state cammot be
mede a party defendant by comstituticnal provisi
neither can 2 municipal corporation be made a party defendant
te an action, when the municipal corporation is performing
those duties which have been delegatec to it by the state.
Those duties are no*mally those which are classified with
regard to the activities of municipal corporations as “govern-
mental functions of municipal corporations.’

It is therefore suggested, that the Workmen's Ccmpensa-
tion Act has an area of cperation, when a2 municipgl corporation
elects to be covered by its terms and provisions, for those
functions of z municipal corporation which are proprietary
or corporate in nature as distinguished from those functions
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which are governmental in nature. It is submitted that there
is a substantial question as to whether or not a mumicipal
corporation, or the state, can waive its immunity to suit,
should it attempt to do so by specific language and specific
acts. See Curry v. Woedstock Slag Corporation, & So. 24 749;
Alabama Industrial School v. Edler, 144 Ala. 555, 42 So., 116;
State Docks Commission v. 3armes, 225 Ala. 403, 143 Sc. 581,

It is submitted that the City of Foley is immume from
sult Iin the instant case in that the city was engaged in &
governmental function and it is out of that function which
the injuries and claims of the plaintiff zllegedly arise.

The plaintifffs azction is barred in view of the fact he
ailed to file 2 claim with the City of :OPcy as prescribed by
itle 37, Section 504, Code of Algbama, 15938, as revised.

itle 37, Section 504 provides as follows:

“No recovery shall be had against any city or town,
on & claim for perscmnal injury received, unless

a sworn statement be filed with the clerk, by the
party injured, or his pexrsonal representative,

in case of his death, stating substantizily the
manner in which the injury was received, and the
day and time and the place where the accident
occurred, and the damages claimed.”

No clzim has ever been filed with the City of ?oley as required
by that section. In the case of Maddox v. City of Birmingham,
232 Ala. 383, 168 so. 424, an action was brought by Maddox
against his employer, the City of hlrmzuohgm. The City of
Birmingham has a non-claim stazute similar to the one above
quoted. The City of Birmingham's non-claim statute was at

that time a local act reported on page 298, Section 12, Generel
Acts of 1915. An action was filed by Maddox for damages for
personal injuries against the City of RBirmingham. An appeal
followed from a judgment of nonsuit. To the action for
personal injuries, demurrers were interposed to the complaint
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and the grounds that were assigned, other than those of
governmental function and immunity from suit on that basis,
were that the employee had failed to file az claim with the
city as reguired by the city non-claim statute. The court
held on page 384 of its opinion im 232 Alz.:

"The trial court was supported by the foregoing
authorities in sustaining the demurrer to the
several counts of the complaint. The several
counts were subject to the demurrer directed
thereto for failure of the observance of the
statute and fzilure to specifically indicate
the place of the accident. {Citations omitted}.

It results from the foregoing that there was no

error in sustaining the demurrer to the several

counts of the complaint, and the judgment of the
Circuit Court is affirmed.”™

In the Maddox case it affirmatively appears that an
employee of the city is not excused from filing a claim with
a municipal corporatmon, when he seeks to recover for personal
injuries he has received, which injuries have arisen and
zre suffered by him in the iline and course of his employment.

On behalf of the defendant, City of Foley, it 1s respect-
fully submitted that grounds of demurrer assigned are meri-
torious and that in accordance with the authorities cited
should be sustained.

wesp?ﬁqully submitted:
/ f Vi ’/4///ﬁ
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DFP.pch Donald F. Pierce

of Counsel
HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON

cc: James A. Brice, Esqg.
Attorney at Law
Foley, Alabama
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and from which imjury he allegedly died, is & governmental
function of the said Citcy éf-@@iggg-t@@r@f@x&i said Cigy of
¥oley is i@ﬁ@ﬁ@-fzsm swit for amy injury or dezth which might
aﬁi&g.ﬁt@ﬁ“ﬁﬁﬁ:@@&r&tiam of sald park anmd saild swimming pool,
including sult for the death of the said Tom Terry by his
widow ana_ bildren, or persongl represenmtative. The alleged
imjury veceived by Tom Terry on, to-wit, May 4, 1939, from
which he a&iegeéiy dzeag way recelved while said Tom Terry
wasy engaged in working on or around the said swimming pool,
located in the new Foley Park, which swimming pool was

cperated by the said City of Foley for the benefit of the

gitizens and residents of Foley; hence, the defendent, City

-@f'@@iayz is imwune from suilt for any alleged imjury or

death which arises from or out of the operation of said

gwlmming pool or sald pazk.

// Qw////wﬂ‘wf/w/

Of Counsel:

BAWD, ARENDALL, BEDSCLE, GREAV




HAND, ARENDALL, BEDSOQLE,GREAVES & JOHNSTON

LAWYERS
SIKTH FLOOR FIRST NATIONAL BANK BUILDING
CHAG. C.HAND MAILING ADDRESSG!
©.B, ARENDALL,JR, MOBILE, ALABAMA P.O.BOX i23
T.MALSESLY BEDSOLE
THOMAS G.GREAVES, JR, CTABLE ADDRECSS)
WM, BREVARD HAND Ham

MIVIAN G, JOHNITON, JR,

PAUL W, QROCHK TELERPHQNE]
ALEX F. LANKFORD, I October 22 s 1962 HEMLOCK 2-G514
EDMUND R.CANNGON, JR,

LYMAN F, HOLLAND, JR,

<. THOMAS HINECS, JR,

W, C.BGONE. JR.

DONALD F. PIERCE

Miss Alice J. Duck

Clerk, Circuit Court of
Baldwin County, Alabama

Bay Minette, Alabama

Re: Terry vs. City of Foley

Dear Miss Duck:

Enclosed please find & Supersedeas Bond, the amount of which
has been fixed by the Supreme Court of Alabama, which I request
that you file in the above-referenced case. 4lso, I am enclosing
a form of "Citation' to be issued to Jim Brice.

Judge J. Render Thomas, Clerk of the Supreme Court of
Alabama, with whom I talked on Monday morning, October 2z, advised
that upon receipt of the Writ in your Court, you should proceed to
prepare the record, etc., and treat the matter as a normal appeal.
If you have any questions, please call me and I shall attempt €O
be of some assistance to you.

Thank you for your service.

ya

Youts very truly,
froo 7

4 g e
A fép%dzﬁéf

DFP:msc

Encls.

=i
i
0

cc: James A. Brice,
Lttorney at Law
Foley, Alabama




HAND, ARENDALL, BEDSOLE,GREAVES & JOHNSTON

LAWYERS

SIXTH FLOOR FIAST NATIONAL BANK BUILDING
CHAD.C, HAND MAILING ADDRESG!
C, 8. ARENDALL, IR, MOBILE, ALABAMA P.O.BOX I23
T.MASSEY BEDSOLE
THOMAS G, GREAVLD, UR, TADLE ADBRESS!
WM. BREVARG MaND HaAD
VIMIAN G, JOHNSTON, JR, 1 T 0 TGa
e w o October 19, 1952 FELcPHONE.
ALEX F, LANKFQRD, IOT HEMLOCK 2-5514

EDMUND R, CANNON, JR.
LYMAMN F. HOLLAND, JR,
4. THOMAS HINES, J&,
W. C.BOONE, JR.
OONALD F. PIERCE

Miss Alice J. Duck
Clerk of the Circuit
Court of Baldwin County
Baldwin County, 4labama
Re: arlie B. Terry, Et Al., Vs. City of Foley, Alabama
.?

~n
(=]
Circuit Court of Baldwin County, Case No. 4259

Dear Miss Duck:

Enclosed please find a cost bond to be filed in this case,
after it has been approved by you. I have asked the agent,
Mr. Mattee, to send you a copy of his power of attorney so that
your rfiles may be complete.

If you have any question concerning this matter, please
be so kind to telephone me on Monday, Cctober 22,

DFEP:msec | AFor the Firm

Encl.




HAND, ARENDALL,BEDSCQLE,GREAVES & JOHNSTON

CHAS, C.HAND
T3, ARENDALL.JR,
T.MASGEY SBEDSOLE

THOMAS G, GREAVES, JR.

WM. BREVARD MAND

VIVIAMN G JOHNSTON, JR,

PAUL W, GROCK

ALEX F. LANKFORD, IIL
COMUND &, CANNON, JR,
LYMAN F, HOLLAND, JR,
“ . THOMAD #HINES, JR,
W, C.BOONEZ. JR,
DONALD F, PIERCE

Miss &lice J. Duff
Clerk of the Circuir

LAWYERS

SIXTH FLOOR FIRST NATIONAL SANK BUILDING
MAILING ADDRESS!

MOBILE, ALABAMA P.O.DOX 122
CADQBLE ADDRESS:
I~y
August 28, 1962 nae
TCLEPHONE!
HEMLOCK 2-5514

Court of Baldwin County

Bay Minette, Alabama

Re: Tom Terry vs. City of Foley

Dear Miss Duff:

Please file the enclosed Amended Answer in the Circuit
Court of Baldwin County, Alabama, in the case of Terry vs.
City of Foley, Case No. 4269.

We forwarded a copy of the amended answer today to
James Brice, Esq., attorney for the plaintiff.

DFFP:msc

Encl.

Yours very truly,

For the Firm




HAND. ARENDALL, BEDSOLE, GREAVES & JOHNSTON

SHAS., S HAND

<. B. ARENDALL.. JR,

T. MABSEY BEDSOLE
THOMAS G. GREAVES, JR.
Wi, BREVARD HAND
VIVIAN G. JOHNZTON, JR.
PAUL W, BROGK

ALEX F, LANKFORD, I
EOMUND R, CANNON, J9.
LYMAN F, HOLLAND, JR.
4. THOMAS HINES. JR.

W, ¢, BOONE, JR.
DONALD F. PIERCE

LAWYERS
SIXTH FLOGOR FIRST NATIONAL BANK BUILDING ’ MAILING ADDRESE:
' P, O. BOX 123
MOBILE, ALABAMA,

cABLE ADDRESS:
H A B

TELEPHONE:

E‘Ea}?' 29, 19@2 HEMLOCK 2-5514

sonorable Fubert M. Hall, Judge

Twenty-Eighth Judi

cial Circuit of Alabama

Bay Minette, Alabama

Re: Tom Terw
Cireuit

v vs. City of Foley, Case Fo. 4269
court of Baldwin County, Alabama

Dear Judge Hall:

We are in rec

eipt of the Court's oxder dated April 27,

1952, overruling the demurrers which we interposed to the
complaint. The Court's order overrules the demurrers and

the amended demury

ers to the bill of complaint.

plaintiff filed an amended bill of complaint in which
he set out some addicicnal facts., Iecause of the importance

of the Court's rul

ing on this matter and so that there can

be nc possibility of a mistake resulting from the £iling of

the amended bill o

f complaint, we are asking the Couxt ©o

please enter an additional order with the exact wording of

the one of April 2

7, 1962, except that the judgment itself

read that 'the demurrers and amended demurrers filed to the
smended complaint be, and the same hereby are, overruled.”

it would appe:

ar thet proper pleading would call Zor us

- et e T —

‘to refile our demurrers gnd amended demurrers. to the smended

Dill of ¢

5 L e AR T £

xis lette

mplaint, which we sre reguesting the Clerk to do by

v, and then have the Court enter its order

overruiing our demurrers and amended demurrers to the amended

bill of complaint.
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If we may be of further service in assisting the Court
in perfecting the record, kindly advise us. :

With best personal regards,

Yourg very truly,

A

e
{ /, / .
e

fox the Firm

o,

DFP.peb

ce: Mrs. Alice Duck, Clerk
Clzrcult Court of Baldwin County, slabame




CARLIE B. TERRY, JOHN THOMAS ) IN THE CIRCUIT COURT OF
TERRY AND ARLIE TERRY, 2 minor)
by CARLIE B. TERRY, as next

friend, ) BALDWIN COUNTY, ALABAMA
Plaintiff ); AT LAW

Vs. ) CASE NO. 4269

CITY OF FOLEY, A Municipal )

Corporation,

Defendant )

AMENDED ANSWER

Comes now the defendant in the above-styled cause, the
City of Foley, a municipal corporation, and amends the
znswer it has heretofore filed to the complaint as last
amended, and for further answer to the complaint as last
amended, sets down and assigns, separately and severally,

the following additional separate and several pleas:
TEN

The defendant, City of Foley, is & municipal corporation
organized under the laws of the State of Alabama, located in
Baldwin County, State of Alabama. Code of slabama, Title 37,

Section 504, 1958, as revised, provides as follows:

"No recovery shall be had against any city or town,
on a claim for personal injury received, unless a
sworn statement be filed with the clerk, by the
party injured, or his personal representative, in
+he case of his death, stating substantially the
manner in which the injury was received, and the
day and time, and the place where the accident
occurred, and the damages claimed.”

Code of Alabama, Title 37, Sectiom 476, 1858 as revised,

provides as follows:




"ALL claims against & municipality (excepi bonds
and interest coupons and claims for damages) shall
be presented to the clerk for payment within two
years from the accrual of said claim, or shall be
barred; claims for damages growing out of torts
shall be presented within six months from the
accrual thereof or shall be barred.®

Defendant avers that no sworn statement setting forth
substantially the manner in which the injury was received,

and the day and time and place where the accident occurred

has been filed for the personal injury or death of Tom Terry
with the Clerk of the City of Foley within the time provided
by the above-quoted Code Section, hence plaintiff canmot

recover.
ELEVEN

Defendant City of Foley, & municipal corporation, is &
clty, towﬁ, or municipal corporation, organized and existing
by virtue of the laws of the State of Alabama, in the County
of Baldwin, State of Alabama. Alabama Code, 1958, as revised,

Title 26, Section 263, provides as follows:

Articles I and II of this chapter shall not be
construed or held to apply to any common carrier
during an interstaie business while engaged in
interstate commerce, or to domestic servants,

farm laborers, or persons whose employment at

the time of the injury is casual, and not in the
usual course of the trade, business, profession

or occupation of the employer, or to any employer,
who regularly emplovs less than eight employees

in any one business or to any county, city, town,
village or school district. Any employer who
regularly employs less than eight employees in

any one business or any county, city, town, village
or school district, may accept the provisions of
Articles I and II of this chapter by £iling written
notice thereof with the Department of Industrial
Relations and with the Probate Judge 0f each county
in which said employer is located or does business,




said notice to be recorded by the Judge of

Probate for which he shall receive the usual

fee for recording conveyances, and copies

thereof to be posted at the nlaces of business

of said employers and provided further, that

said employers who have so elected to accept

the provisions of Articles I and II of this

chapter may at any time withdraw the acceptance

by giving like notice of withdrawal. In no

event nor under any circumstances shall Articles I

and II of this chapter apply to farmers and their

employees.®

Defendant avers that at the time and place alleged in
the complaint, on, to-wit, May &, 1959, while Tom Terry
was employed by the City of Foley in the new Foley Park
in the cleaning and disinfecting of the swimming pool
located in said park, that he was not covered by the

Workmen's Compensation Lct of Alabama, that is, Articles I

and II described in the Code Section set out. above.

Defeﬁd&nt further avers that it had elected to be
covered by the Workmen's Compensation Act of Alabama for
its employees engaged in its waterworks system only and
that on, to-wit, May &4, 1959, Tom Terry was an employee of
the recreation or park deparﬁment of the City of Foley and not
an employee of the waterworks department. Defendant avers
that it had not elected to be covered by the Workmen's
Compensation Act of Alabaﬁa for the employees of the

recreation department or new Foley Park; that om, to-wit,




-4 -

May 4, 1959, Tom Terry was an employee of said recreation
department or of the Foley Park engaged in working on and
around the swimming pool located in said park, hence Tom Terry
and the defendant City of Foley were not subject to the
HJorkmen's Compensation Act of Alabama, Title 26, Section 253,

etc., Code of Alabama 1958, as revised.
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Attorneys for Defendan

T

O0f Counsel:

HAND, ARENDALL, BEDSOLE, GREAVES & JOHNSTON




CARLTE B. TERRY: JOHN THOMAS
TERRY: AND ARLIE TERRY, =2
minor , by CARLIE B. TERRY,
as next friend,

I THE CIRCULIT COURT OF

PIATNTIFES BALDWIN COUNTY, ALABAMA
VSe

CITY 0F WIEY, a municipal
corporation,

()
()
()
()
()
()
()
()
()
()
()
()
()

DE FENDANT AT AW

QEMURRER

Now comes the defendant, by its attorneys, and demurs
to the Bill of Complaint filed in this cause and to eszch
and every baragraph conbtained therein, and as grounds
therefore, assigns %the following, separately and severally:

1. Said Bill of Complaint does not state a caise of
action.

2. Said Complaint does not allege that the parties
plaintiff filed with the City of Foley a sworn statement
notifying the said City of Foley of the time; Place and

mariner of the injury complained of,

HAWD, ARENDAHL, BEDSCIE & JCHNSON

WNOR CWENS, JR.

7/ - ’

Attorneys for Defendan?;;//

Es

SRy




: ‘[N THE‘. CIRCUI DURT ¢

BAIDWIN COUNTY, ATA BAVA

TN AW

' CARLIE B, TERRY, ot al,
 Plainbiffs

Ve

CITY OF TOIEY,

Defenddnhj;:

. DEMURRER

" LAW OFFICES OF

101 COURTHOUSE SQUARE
BAY MINETTE. ALABAMA'

. -J. CONNOR OWENS, JR. -




b Te. CTTITIONT 7 AU (Civil fases |

No._ 4269

_JTHY) Fheeney oourt.

Cazlie-B. Termy,—et-ak
Plaintiff.
V’S -

vlﬂmg_a—Mcip&;—ﬂormaalm
Defendant.

I, - Al9e ol Duck Cierk of Cirvouit Courf,
of_ _Baldwin ' Countiy, Alabama,_hereby certify_that in ihe
cause of_ . Carlie B, Terry, et .zl plaintiff,_ ,
vS. : :
ﬁi:y_g, ' Foley, a Municipel Corporation defendant .,
which was tried and deiermined in this Court on the 25¢h day of
sg@zgmbegwmmmym;*l9m_52m, in which there was a judgment for_Six Thousand Six Hundred

_Dollars, in favor of the plainiiff,

gz, ) the .. City of Feley, on ‘the 22nd

October 19. g2, took an appeal to the__,5g§;@wamm__00urt

of Alabama to be holden of and for said Statse.

I further certify that _J Zity of Foley. - a Municipal corp

f£iled security for cost of appeal, tc the Sunremns : Court, on

the 22 davy o;“wﬁktﬁxmmww_AQWjﬁL and that. _ _City of Foley,

by Denaldﬂﬁl_ﬁiﬁ:;a}%aa_las_Atteznsy__aad_Agtaa_aasualzy_aadmsnzg&ymcml%ﬁﬁaz;ﬁq:dJMQQQnecticut

a Corporation, by Harxy S. Marref, as Its Attorney-Ia~Fact,
are sureties on the appeal bond.

I further'certify that notice of the said appeal was on the ._24th

day of Octobet 19 62, served on...ismes &, Brice, esg.,

as attorney of record for said appellee, and that the amount sued for

was for Workmen's Compensation

Wltness my hand and +he seal of thls Court thls tbe 2nd

// xr-ﬁ'—'/ﬂ//f,&je'

flerk of(ﬁg;/blrcult Court of

County, Alabama.

ROBCRTS X 50N, DIRHIRLTAR
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CITATION

—— o e e e el e s

STATE OF ALABAMA ) CIRCUIT COURT COF
)
COUNTY OF BALDWIN} BALDWIN COUNTY, ALABAMA

TO: Carlie B. Terry,
John Thomas Texry, and
Arlie Terry, a minor, by

o - -

Carlie B. Terry, as next friend,
Plaintiffs

or

James A. Brice, Esq.,

Attorney ~of-Recoxd Ior the

Plaintiff,

 GREETINGS:

WHEREAS, the City of Foley, Alabama, a municipal corporation,
has prayed for and obtained a Writ of Certiorari from the
SUPREME COURT OF ALABAMA, deménding me, &s Clerk of the Circuit
Court of Baldwin County, 4Liabama, to certify on or by the 5. ¢ day

of /fcj » LS04, the first call of the First Division,

a true and correct transcript of the record and proceedings had in
said Circuit Court in the cause of Carlie B. Terry, Johm Thomas

Terry, and.Arlie Terry, a minor, by Carlie B. Terry, as next friend,
Plaintiffs, vs. City of Foley, Alabama, & Municipal Corporation,

Defendant,

Now, you are, therefore, cited to appear at the SUPREME
COURT OF ALABAMA, &t Montgomery, Alabama, to defend said Writ of

Certiorari, if you shall think proper tc do so.

tness my hand this day of Cctober 1942.
y

CﬁZﬁkxaﬁel/ 44254Aﬁf¢é

Clerk, C¥xchiit Court, Balawin County,
Alzbama




SHERIFF'S RETURN

<

Executed this & day of @// , 1562, by leaving

a& copy ofi the within with James A. Brice, Esq., Atrorney-of-Record

for Carlie B. Terry, et al., Plaintiff.

o~

SHERIFF of Baldwi
/‘: .:/,:u-—-‘ . ,,.\ / l //t

Shariff claims %72’ __miles a

/ = & '._ /- A /,
Tenm Cents per mile Total 5.2 &5 J Vi

TAYW’V(!%I NS, Sheriff
gy

BEPSTY SHERIFF









