CIVIL EXECUTION

. Moore Printing Co.. Bay Minette

'_The State of Alabama CIRCUIT COURT

- Baldwin County o % 'No.;?é 34"

_ .To Any Shertff of the State of Alabama--Greeting:

&ou are hereby commanded That of the goods and chattels,

////(Mﬁ/w Qim/u/\«

lands and tenements of

Term, 193_ 3.

Defendants,

: ,;yon catise to be made the sum of ‘-% J-{V‘CJ\ }\_LA)*‘V\,\ @d\/\& /J_/“.)ﬁ Dollais,
i :whmh m %M Q Q-QQMJ\_;C };‘Iainti;’fs ..
”'-reco‘emd . /QAMA on the LN oo WM 193}//;3‘3
- the Judgment of .F;uf : t, held for the County of Baldwin. besides the sum of
Dollars

costs of suit, ana lnve the same to render to the said

aund make return- of thzs Writ and the execution thereof, accordmw to law

s 193 to date of collection.

Interest from :

Witness my hand, this D0 day of M 1933.
: (\(\/\ CK m Clerk
_CLERK'S . FEES AMOUNT SHERIFF'S FEES AMOUNT
For every Summons & Complaint $1.25 }- ‘For Levying an Attachment $3.00
‘Hach copy thereof = 308 Entering and Returning Attachment 25 | .
-,~,<l:uter1nrf_a~..8henﬂmstPf“1'“ o2 O SummoningGarrﬁshéév 150 B
E I?OC‘ r?‘:mg 23 Serving Summons on Writ 1.50 :
Entering Appearance. ~20 , . . .. - =
Filings 10 Serang Notice Sci, Fa. Notice, etc. §5 T
Every order made in Court 30 Serving 7’ &> ’;&’O
Copy thereof 25 Empanelling Jury : |75 :
Fvery Trial with or without Jury 73 Entering and Returning Execution 23 —
Lotering up Judgmentor copy thereof 30 Collectxino Cost _E\ecutzon ) 1.50 /i3 O
| Issuing Execution . 50 ,EO Exe_f:utmg a Writ of‘ Possession .2.50 2 ,ﬁ-—mo
Docketing Execution 25y s 'I:alcln'g’azfld' Approving Bonds ~ 1.00
. Entering Return on Execution 20 3 0 Loan11551ons .y
Tssuing Sal e R # 7 57 Sheriff’s Commission for Property
Administerine _OCatl 23 g _Sold under Attachment _ S
Tssuing each Attachment,® taking Seizing Per.sonai Property on Writ —
bond 1.00 of Detinue 3.00// B8O
Filing Attachment 10 7’} i
Each Summons for Garnishee 50 RECAPITULATION A
Each Copy 50
Noticeto Deft. in Garnishee on Sum-
mons aud copy, per 100 words 20 Judgment for for ﬁ._7 )7L0
Commissions to tal-.e Depositions or . ‘Interest from et EEE N R
T Copy 75 Damages
Order to Execute Writ of Inquiry 30 Clerk’s Fees ¥ & © s
- Copy of Interrogatories. 15¢ per Sheriff’s Fees Hi00 -
hundred words or 50 Justice of Peace Fees '513 '
Filing each Deposition and en- Witness Fees in Justice of Peace Court H’ ;
dorsing same 20 Constable’s Fees q v/
Final Record, per hundred words 158 Commissioner’s Fees /‘/I\ -
Every Certificate S0 Printer’s Fees /)y&ﬂé)
Taking Bond not Otherwise Pro- Witness Fee in Circuit Court 6—
vided for 75 Former Clerk’s Fee
Witness Certificates 25 Stenographer’s Fee $5.00
Continuance 10 Trial Tax $3.00 oo
Certificate of Judgment 50 \ c [ =
Order of Publication 1.00 AR 1/ [oarA- o s
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LAW OFFICES

ELLIOTT G. RICKARBY
ROBERTSDALE, ALA.

Fairhope, Alabams.
September 2, 1933,

Mrs. Mary Alicé Stone
Clerk Circuit Court _
Bay Minette, Alabama.

Dear Mrs, Stone:- _

On the 22nd. of December last in the case of
State Bank of Elberta vs. William Peterson the Suprene Court
. rendered a decision in favor of the bank for the lands sued
 for and for a judgment of’5740 damages together with the costs.
- Before we obiained an order of execution a friend of the de~

' fendant made arrangements by which Peierson was permitited to

~ stay a while longer-on the place uwnder certain conditions =~

which were not fulfilled. TWe now desire to have him evicted
and to collect our judgment and costs and will ask you to
 igsue the proper writ and z2lso place an execution in the hands
of the Shefiff for the 5740 judgmeni and $37.25 costs. These
under the decision of the Supreme Court can be issued at cnce
'and we will appreciate your giving the matier your éﬁtenﬁion
immediately as Peterson is working a disﬁ?ﬁ@%j@% the place.
When you put these papers in $he Sheriff's hands instrued him
- to see Mr, Neuﬁann of the Bank before executing them and alse
remind him that the defendant has repeatedly made threats to
kill anycne who attempts to put him off the Place. A4s you see
the situvation is a serious one. Please also let me know when

‘the papers have been turned over to Nr, Stewart.

R:L Very truly vours, ﬁﬁﬁ' "a ‘5@;’__,% ;
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foreclosure of our morizage dated prior to September, 1932, is valld, but
we have ample authorii{y to sustain our position regardless of this. The
first case cited by Defendant, Xell v Realty Company vs McDavid, 211 Ala.
575, 100 So. 8735, does nov bear T”::1 cut. This case, on page 577 holds

that where there has been any kKind of notice whatever, even if this be
defective, the foreclosure deed is only voidabie and cen be declared vold
only by seascnable prodedure. In an action at law such as the present,
therefore, where the fact of notice 1s not contreverted, thie foreclosure
deed must be admitted and czmnot be collaterally attacked.

i TR P8 GELY--88miA-That - notice ol a--ortgage  foreclosure.must . be
'sterulv 1n.acco¢dance Mi“b the power o' sale in the morigage. Ve conbtend
thet we Heve followed this meticulousiy. 27 CYC page 1469 in its article on
"mbrtmages" seys, "The notice must up901fy the place with such degree of
certainty that intend 1ng bidders will eesily find it.m Page 1472 adds that
the mortmagors nust show good falth. We cantexnd that we have done so.
Advertising the piece of sele at dlberte where The land is located and

where possible bidders live rather then at Zey Kinette cer tain:y gave
absolute certainty of location and facilitated the atiendance of any

one who gight possibly be interesved. The Defendant does notv ¢leim vhat

he wes prejudliced in uny way. He was present 2t the sale and could have
had sny bidder that he could secure present %o assist him.

mSgquity does not set aside foreclosure sales merely Tor
trifling *rrebu_arities in notice or procedure which would not appear
capeble of prejudice to the mortgagor or those claliming under him."
Farmers Savinge Bank vs Murphee, 200 Alabazma 574, 575, 76 So. 932.

nIf the property brings its full value and the proceeds are
properly applied, the sele will not be set aside for defecls 1 The _
notice; as norone. has. Deeh injured. " Defendant's authority, Kelly vs L

To Recapitulate:

: _ i. The Moritgege is not silent as to place of sale. It nmusy
be ‘a public sale, i e in & public piace, which the Elberta Post O0fflice

certeinly was.
2., The statute is not mandatory.

the no ice been defective, the foreclosure deed could

3. Had %
clared void by equity procedure--not by collateral attack.

only be dec

4. The statuie declaring a foreclosure deed vold , oy its tTerms
deoes not 2pply to one under & morﬁgage made in 1922.

5. Fouity will not set aside & foreclosure for a technical
defect when the mortgeger was not injured.

We therefore respectfully submit that Defenda"*'s obhjection
CTEwTthout merit either-in-iaw-or.-morals; that he has been treated with
rairness and liberality, and that when & mortgage nine years over-due

is finally Toreclosed under conditions of aboslute good faith he connot
‘now complain.

Respectfully submitied,

Eiliott G. Riekarby,
Lttorney for Plainiiff.
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Defendant by reascn of theWey irn which notice of foreclosure wes givany”
but solely by authority of Code Sechion 9011, uwnder which he condends
that because, after motlce fully and ?e¢w1¢” 2iven, %the Iand was

sold in front o” the Post (ffice at Zlberte rather than fority one
miles distant at Dy YVinette, the foreclosure deed is vold. Te submit o
that this position i1s not tenable. -

E

 We tzke is oue with the Defendent »rimsrily on his rremises
- FIRST: The Statue guoted reads vIL a ““""“"“““““&Sf%@&pﬁ; with
pouer of sale, be silent as To -u@ place or Terms of zole or as to the
character or node of notice."® mortgage is not silent; the powe:

of sole reads ® To sell thelr ihi@r@‘& in the above described pxsxer“w
a% public sale for cash.” Thile this does not in so many words name
either the Eiberte Post Office of the Court House as taE'ﬁlae@, it
specificulliy provides o publie sale—-a& scle in @ public place. WA
publie sale is a sule in pursuance of @ notice, by zuction or publie
puberyr, &£%th Uords & Phrases, Second gerieag on nage 33.

.

T - . }#w;M R
The same ﬂurw cites In re Nevada, Ttah Il & Se COIDo,y, LY
Federcl, 487, 498, thus:

cllhe all persons are permitted to bid,
except wilth the Dbiddem?s consent and when
s nublicly given.n®

, "There ls @ publlc
when bids sre not ¥
notlce inviting bids

iic place was
£ mdwerds Tudmon &
, Juige Somerville

1

That the post O0flice
definitely settled by our Sup
Company ve Veadows, 71 Alabams
said: '

P

i
vy
N8

in the community is &
iemi%mﬁzﬁtw:ws
g, 42, where, oI Dag

3

£

“mﬁ&&court.arreﬁg however, we think, in charging that the
posting of one notlce at Tthe couri-house dccrg and another at the post-
oflices in the City of Cpaﬂlga, ﬂa<_a % a striet complience with Ih
requirenent of the rorisige, which wasz thas afdvertiserent of foreslosurs
should be p&de by posilng w&"tbew o zo s *in Pwo pudblic Places ian Lee
County™s. - Ho two 3?mce$ o tHhe entire Oounty ; orobebly heve Deen
selected which zere nore ﬁxu?L@s or where qu atteniion of more versons

would heve weex.sﬂlieﬂ o the intended sale.

ﬁ (“) C"i* f»?

55 % A m&l& w&w-be made &t the Court
5 7y

E

House QVQ“V Sﬂ@%imu that the statute is not mandalory. Defendant may
- n.&.

e £

on refdsae

i
“that Sectlion S01E8 supplies the mendabtory fesature. This se

Zmade under powers G
lons of %

- -y 3 g B
w13 sales of real estete.
R
il

- 5
mortgages or deeds of Jrust contrary To the Hrovi this article
anall be null and void, notwithstending eny agreement oy stipwlation W

the conlrorye™

Let us 2o one step
2T e o
“The provisions of
to morigages or deeds of

Rovd s £ - .
1923." Our Mortzege was

7e respectfully and urgently insioct #%mt ”s
necessary and that the Code Section Last clite

R e sl 3 Ly - SR - g P . gy . i M i s
The-DePendentPa-etnim is bozodynsotornponeny T injurys sufftered by
-



foreciosure of our morigege dated prior %o sertenber, 1982, is wvalld, bub
we have agple cuthority o sustein our position regardles: of this. The

Lirst case cited by B@f@ﬁ@&ﬁﬁg Telly Tealtryr Company vs TcDavid, 211 Al

75, 100 So. 873, does noi bear him out. This case, om‘y“ge 577 holds

th”“ where Tthere has beespn sny kind of notice whatevar 1P this be

defective, the Ioreclosure deed is oxlv voldable a-“ be dee lareﬁ vold -
8

oniy by seascnable prodedurs. In an tion &t Llaw the p”ene
herefore, where the fackt ﬂA'natlce is nmt controverted, e fore

C}_ oguz*e

_@dbea wrastobe-admitied-and cs nmo%~@@-eﬂ¢?@t&“ a3y --abbackeds

Ye readily notice of & “ar%”” wE
s%r*e“l? in accordance v the power cf sale 1an the ¢ ‘e contend
That we have followed This wetzcv?aualw 2? C¥0 mage 1@&3 in i%s ariticle on

wiiorigages® S&ys, ”““c notice must speclifly the place with such degrees of
cerbalnty that intending bidders will ea$i1y + 7 TOgze lé?” adds +that
the mertzagors nust show good Ve contend that we hove done S0.
Advertising the place of sele Lt bertas vhere the land is zscﬁﬁeﬁ and
whare noss sible %ia@ers a¢vc ather thon at foy Minette mertainly save
ahsolute cerialinty o nG facillibuted The abtisndence of ooy
one who Bight wcssaa y be iﬂaere Bed. The Defendant does nod clainm thaet
he was gr@gaalced in 2ny waye He was pnresent ot the sale and could have
hed any Didder that he could secure »r resent to assist him.

wHaulty does not sed aszide foreclosu
urifling irregularities lﬂ,BObiCG or proged:

capable of orejudlice Yo the morigagor or those clalml
- _ :
R

Fermers Sevings Bonk vs Munrphee, “200 f1abe

e

1

o eI E the-property bring
uro“eﬁig, i1ied, the scle
ah%iceg a: no one has been

A G‘L;t.‘u'zifi{:{$ u.;‘rﬂ ..usu:

its full volue 2ad the procoeds are. ..
1 no% be set s fsr defects in The
ured. o Defowuu;t?s authority, Xe¥ly vs -

e

(R
3 bR
b

a

¥
Lok

g s The origege i1s not silent as fo place of ssle. TT muss
be o public sale, 1 e in & nublic place, which the Ziberta Post Office
certalnly BES.
2« The statubte 1s not mandatolye

, o H&d the notlee been defective, the foreclosure desd ¢
only be declared vold by equity nrocedure—-not by collateral atiack.

4o The statute Jeclaring & foreclosure de
Jdoes not anyly To one under & porizage made in 1S22.

e e ER . - o e e
Gefect vhen The morigacor was not injured

: o > therefore respectinily sul

is withoud merit ellther 1o law or morals
Cfairness and 1iberality, and that whe SLE I {e
-is Pinally foreclosed under conditlons of ﬁso@ﬁuae baoa fﬂwv he connod
noy complaine

.

Respectiully submitted,

Biliott G. Rickarby,
Aftorney Tor Plainiff.
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S . Ihe Defenﬁantfs Clulm ig based no- -t uoon any 'injuryQSuffereéfby
'*Defendunt by reascn of théfrey in Whldh notice of foreclosure was given,
“but solely by authority of Code Section 9011, wunder which he - contends
~that because, afler notice fully and legelly given, the land was
8014 In front of the Post Qffice at Elberta rather then foriy one
miles distant at By Minette, the forsclosure deed is void. Te submit
" that this position is not tenzble.

We vake iszue with the Defendant primarily on his prenmises.

: FIRST: The Q'tatue quOuec reads "If & ——-m—memooon morJgape, with
“power of sale, be silent as to the place or terms of sale or as to the
character or mode of notice."™ The morigage is not silent; the power

of sale reads " To sell their interest in the &ovove described preoperty

at public sale Tor cash.” While %this does not in so meny words name
-elther the Elberta Post 0ffice of the Court House &s the place, it

specifically provides & public sale~-a sale in &2 public place. N4
‘public s2le is & sale in pursugnce of e notice, by auction or public
cuteryn, 4th Words & Phrases, Second 3Series, on page 33.

Citing Robins ve Pellass, 4%h Fatts. [Pa.).. 255, 258.

The seame work cit es In re Neveda, Uteh M. & S. Corp., 168
Tederal, 487, 498, thus

_ "There is & publlic s&le when 211 persons are permitied to 'd,
- when bids are not held open excent with the bidder's consent and when
notice inviting bids is publiely given.n

That the post Cffice in the community is a publi ace was
definitely settled by our Supreme Coaru in the caze ¢ wards Eudmon &
Company ves Leadows, 71 Alabama, 42, where, o2 page 47, Judge Somerville
said: _

mThe"Court erred, however, we think, in charging that the
posting of one notice at the couri-nouse door, and another 2% the posi-
office, in the City of Opelika, was not a sirict compliasnce with the
reguirenent of Tthe mortzege, which was that advertisement of foreclosurs
should bhe made by posting written notices "in two public Places in Tee
County™. No two places in the entire County could probably have bLeen
" selected which were nore nub“ic, r ¥here the @ttenticn of more persous
would bave been ealled to the 1puenaea S°Te. :

SHCOVD. But even Were the mort gage uﬁleAU &s to the place of
sale, the language of Section 9011 is *4 sale may be made a2t the Court
-House door” showing that the statuie is nct mendatory. Defendant may say
thet Section 9018 supplies the mandatory feature. This section reads:

nAll sales of real estate, mace under povwers conbtained in
mortgages or deeds of trust contrary o the provisions of this article
shall be null and void, noitwithstanding any a greement or stipulation to
the contrary.n

Let us go one sitep further to Section 9019 which reads:
"The provislions of the ©

to morigages or deeds of Trust
1923." (Qur Morigege was dated Apri

ing secvions shall not apply
before the 29th day of 3eptember,
h, 1922,

de respectfully and urgently insist that no Turther argugent is
necessary and that the Code Section l st cited clearly implies that &
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CITATION OF" APPEAL | Moose Ptg. Go.

" The State. of Alabama%
Baldwm__(_]ounty-—-(}xrcmt Court

~TO ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:

Whefeas':,; ata Tei-in of the Circuit Court of Baldwin County, held on the

._31-5_ Mday in SEPTEMBER 1932

in a certain causein said Court wherein STATH BANK o KIBHKRTA, a corporation

Defendant , a judgment was rendered against said

STATL BA.'L\JE. G.E J;;I.‘RH‘WA- a.corporation

-

_has on tins dav apphed for and- obtamed from this cffice an APPEAL, returnable to the

Court of the State_ of Alabama, to

FALI. Term of' our: mu—m

T be held at '\/Iontgomery, SR BB AL AL XL

OCTOBER . 1ga2 oy

..'.'an 4 the nec essarybond -"ha-vin o been given by the  sai q. STATE -BANK - - MRT__A:;;WHWi,,‘.,.“,.,_m,_w.u_(.._m e

a _corparation _ with _ ALTRED M.NETUMANN

AND HENRY W.GEBERT . : sureties,

Now, You Are Hereby Commanded, without delay, to cite the said

_WILLIAM PRTERSEN

or — LLOYD A JMAGNEY attorney , to appear at the

Appeal, if ' THEY - think proper

WITNESS, T. W. Richerson, Clerk of the Circuit Court of said County,this_29th __

' aay of October ,A.D., 1932

Attest:

@M .

FALL — Term of our saxd Supreme Court to defend agamst the sa1d el
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:xzz - Pay Minette, Als.

Summons and Complaint. S Maore Printing Co.

The State of Alabama, ENO“ CIRCUIT COURT.
- . Baldwin County ﬁ w.:,&(/ T {/;T éyﬁ/ﬁf{—ﬁlgéa :
TO ANY SHERIFF OF THE STATE OF ALABAMA: |

You are hereby commanded to summon

7ZLL;A; FPEITERSEN

'00 a.ppear within thirty days from the service of this wrlt in the Cireunit Court to he helo for Faid
' County, at the place of holding the same, then and there to answer the complaint of :

Wltness my han& this ._-,Z;L/_‘.’/L;,__day of .____. TLCE S A _-_;__ ... 19982

é‘ \

Fa :
/f‘; MWW’WW .
L e b = o Clerk.

e T natatuivout RN B
Complaint
L i BTATE BANK OF ELBoRTA, . . S
A corporation;
. VER
: Plaintiff. Defendant. .

S B et if feodm oo st o st afon st aest ot s SSnae R B

1. The plaintiff sues To recover posssssi f the follow-
ing tract of lznd., nemely the Northwest Quarter of % ortheast
quarter of Section Six, Township Zight South of Rang ve Zast
of the S5%t. Bterhens ¥eridian in Baldwin County, alzp of which

- it was in Dossession and before the commencement of suit th
defendant entered and unlawfully withholds, btogether h TWC EUNDRED
DCLLARS dameges for the detention thereod.

2. The Plaintiff sues $c recover possession of the.
following +tract of land, nanely., the Horthwest Quarter of the
Northeast Quarter of Section 5ix, Township Bight Soutk of Range
Five Zast of the S%. Stephens deridian in Beldwin County, Alsbanma,
o wihich 17 has ﬁﬂe. ?eva* title and right of possession end waich
1and, before the commencement of this suit the defendant occupied
and suvill unlaw*uiiy with holds: together with two hundred dolilars
damages for the detention therect.

e e e W B e M kW e el WA EA N b M mim B WM R E R E M mm

Plaintiff’s Attorney
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THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

LT o, wo T4 7

4

| ) %’ZE A:Sa«x_/,z | a\/—/ W . , .Appéllani,

, Appellee,

-

From ' /é;aj W _ : ' Circuit Court.

The State of Alabama,

_ City and County of Montgomery.J

1, Robert . Ligon, Glork of the Supreme Gour of Alabama, do hereby certify that the fore.

g0ing peges, numbered from one to < inclusive, contain a full, true and correct copy

. of the opinion of said Supreme Court in the above stated cause, as the same appears and remaing

of record and on file in this office.

Witness, Robert F. Ligon, Clerk of the Supreme

Court of Alabama, at the Capitol, this the

> .Q”do:y of OZOLQ/ T 19260

,,,.«-"’

me Cow't oj//Alabama.
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or in writing. 7
ANSWER TO INTERROGATORY EIEVER

I have $01d ne one I weuld move out.
ANSWER PO ITNTERRCGATORY TWALVE

I am not willing t0¢ move ocuil now.

T ='.:’

¥
. William Petersen, ‘being Pirst duly sworn on his ocath deposes

and seys that he has read the foregoing answers %o interrogetoreis

and that the ssme zre ftrue.

g Subseribed in my presence and sworn t0 before me this | - day

. of sy, loc2.

——Totary Toblic.
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STATE BANK OF ELBERIA,

PLAINTIFF

Ve

’

WILLIAM PETTRSEN,

DEFENDANT R Y | | ,

.%\ g\w\wuﬁ\w

bﬁm&@mm 10 Hzeww%ombmowmwm

@boww A, %»mﬁwm.
. Attorney for Defendant.




STATE BANX OF ELBERTA, ) IN TEE CIRCUIT COURT OF
_ {  BALDWIN GO Y, A
PLAINTIFR g - AD L&YW
' {
vs () BRIE? OF DEFENDANT
| )
(
)
(
)

Facts as Exhibit mor,

The égréea Statement of Faets is intended %o Present o
_ :the Court for decision only one question, viz: The legal effect of
”'this foreclosure deed,
It is the contention of the Defendent that the deed is
i O, comveys no zights %o the Fletmtizs ond et &s & conseguence
thereof this action of ejecfméﬁﬁ mésﬁ fail by resson of the failure-y
- of Plaintiff'g legal fitle.
o It is contended thet the foreclosure deeqg is vold for
only one reason. It Will be observed that the mortgage, Zxhibit TAT
to the agreed Statement of Faets, mekes no ﬁrovision 28 to the place
at which the sale shall be held in the event that angxercise of
the power of sale is elected by the mortgagee. The morigege is silent
88 t0 the plsce of sale,.
Under such eircamstaﬁces the Code of Alebams Provides &

Place at which the Sele may be made. The Datier is not left %o the

o5 of the mortgagas, ke is given mervher by tue imstrament

:”ifééifﬁnéifaj-éﬁyfstatﬁtory PTovision, sny discretion in the meties
at all. If his mortgage is silent as to the Place of ssle the stat-
utes supply this omission and direct where the sale shall be hels
in the following langnages-
"9011. WHERE INSTRUMENT SILENT AS TO METEQD
OF PORECLOSURE. - I+ & deed of trust or

mor{gage, with bower of sale, be silent as
to the place or terms of sale, or as to the

P i - ——




character or mode of notice, a sale mey be
mazde at the Court House door of the County
wherein the land is situsted, after condi-
tion bfoken, for cask to the highest bidder,
after thirty days® notice of the time, place
and terms of sale by publishing such rotice
once & week for four consecutive weeks in

& newspaper published in the County wherein
s8id lands or properiy in said mortgage or
deed of trust are situated.”

of tze power will £ail sud mo title Wil pass by o comveyemce bassd
| end, of course, this section of the Gode of Alsbems mast be con-
:ﬂ  $f§§§& as_é_pﬁrt'of tﬁe_power of sale in this and in everyﬁpths;'“;_
: _’; @9ﬁtéaée.whiéh is silent on eny of the metters covered by Section
s (#1415) 3. CONDUGT OF SAIE - a. IN GENERAL.
& saele umnder 2 power in a mortgege or deed of
- trust must be conducted in striect compliance

- With the terms of the DOWETeeiicessasccscanesl
41 C. J. Page 968.

“*%fﬂhkﬁ?ﬁ%“éﬁg%gngﬂﬁr;3§;§§l§&c92$§inﬁ§;in.a~ﬂ@§ﬁgqi¢¢w;~;;;;a4gggga
o trust must be strictly followed tc render its
- exercise valid, a sale at a place other than
.~ that designated in the deed does not deprive
the grantor of the right to redeem.”™ 19 R. C.

L. Page 595.

"In Wood vs Iake, 62 Ala. 489, 491, guoting
from Sugden on Powers, 212, it wessaid: 'The
general rule is, that one, not the owner, who
sells apother’s lands, must comply substantially
with all the directions, stipulations and con-
ditions * * * * ¥ or the title will not pass.'"
Kelly Realty Co. vs MeDevid 211 Ala. 575 - 100.
S0 8%73.

In this case there was no compliance, either literal or
subét&ntial, with the power of sale, The instrument itself being silw

ent as to the plece at which the sale must be held, we are required

into i% the st@tuto¥y provision mede Tor Such casés which is,

© thet the sale must be held et the door of the Court House.

It appears from the sgreed Statement of Fects, from Ex-~
kibit "B“,'the Affidavit of'Publication, that the s2le under this
mortgaée wes advertised fo be held "in front of the Post Office a%
Eiberta, Alsbama™ and it furiher apgears from the recitations of
the so-callad foreclosure deed, Bxhibit "C" to the agreed statement

-of Facts, that the sale was held in front of the Post Offiece in
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Elberta, Alebams and it further appears from the agreed Stetement of
Facts, on the bottom of the first page &nd the top of the second peage
that "pursuent to seid sdvertisement, the property was sold at pub-
lic ontery in front of the Post Office in Elberta, Alabanme.”

As =2 consequence of the faiiuvre of the Plairntiff, the mort-

-gegee in said mortgage and the purchaser at sald praetended sale, %o

moia its sale at the place fixed by law it is obvious that there has

”TJ?fbeen no saeh compllance W1th the requlrements of the power of" sale'   -'

'“%5;5fand of +the statutes of Alsbams 8s to affect a valid sale apd as &

"jccnseqnence the purported foreclosure deed is void and conveyed no
title to the Plaintiff. It folliows, of course, that the Plaintiff
having feailed to make out a legal title to the property his action
must fail and be dismissed.

Respeetiully submitted,

Attorney for Defendant.
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STATE OF ALABAMA
County of Baldwin

Zalza2BENAENSON |, being first duly sworn, desposes and says that he
is the publisher of THE BALDWIN COUNTY NEWS, a newspaper pub-
lished every Thursday at Robertsdale, Baldwin County, Alabama, in the
English language and of general circulation in said Baldwin County, Ala-

© bama; that the notice hereto attached of .

cnice
5 i e . wra T v T e e
STLETE SIrva e YaLLLEm FeTersen
T mas Uothaeva s
ol i 25 - LT

was published in said newspaper for __.7... consecutive weeks in the

following issues:

Date of first publication <8<
B

Date of fourth publication Zaxr 3

And said affiant further states that these is no contract, sgreement or

understanding between himself and
the officer charged with the duty of advertising said notice in a news-
paper, for any advantage, gain or profit to acerue to such .officer, and
- -that the sum charged for he publication of said notice is the actual, Jowest,
. regular _price"for:such_-advertégement. ST Sy i

- . -
Subseribed in may presence and sworn to before me, this .52 day

Cost of Publication § LGa3E

Cost of Affidavitt, .25
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m Petersen

T You are he*e?4'

nosified thed in CO“SSC;eiCG of
TRE Ternitdtion of your title by foréclegure procedure had «raiam s
this day on une pPrenises heretciore occupied by vou name”y
. - the Horthwest Quarter of the Xor *:eas* Quarter of SE“t Lon
'11;Six, ”ownshlp Eight, South Range Five Zast of the St.
terhens Meridian in Baldwin County, Algbama, vour rilght
S

Za
a
t0 rTemalin on The T“Eﬂ*ﬁes has tTerminated
“hereby notified to guit and deliver up o
of

s

ion of

naviag

i,
tn
-f

and you are
€
b3

the same te me wishin ten cays O“ this
rurchased Sa““ ﬂraueruv at forecligsure
reblic oubtcry this Qav.

.

'

is

e A e
au&?{l U

(]

4

- LR = £ - - e
12th dey of iarch, 1832.

2y L. k. Heumann
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 _;;been complied with,

P L g

IN THE CIRCUIT COURT OF
BALUWLIN COUNTY,
AT LAW

STATRE BANK OF BELBERTA,
PIAINTIFF

BRIEF IN REBUTTAL OF
DEFENDANT

o vE

i . WI JJLIAM Emm

e FN A N Rt P e ST e T i P

DEFENEANT

‘The first contention of the Elalntiff in his Brief is

x ' not _
' that this mortzage is/silent as to the place of sale &nd he argues

that because the moritgege suthorizes a "public sals for cesh™ that
this is & specification in the mortgage‘that the sale may be held
in a poblic plece (which, of course, would include any public
plece) snd that inssmuch as the sele wes held 2%t the door of the
Elbertas Post Office it was held in & public place and conseguently

che reguirements of the mortgege end Section 9011 of the Code have

This argument is so tenuous that 1t is difficult to really
-grasp it but if followed to its logical conclusion it resulis in
this situation: That notwithstanding the Code which reguires that
when = mortgege is silent a&s $o the plece of sale the sale must be
held at the éoor of the Court Eouse, and notwithstanding that a
mortgage which mentions no place of sale is silent &s to the plsce
of sale, yet if any sale is zuthorized the place of such sale is
in the discretion of the mortgegee who may, without let or himd-
rarnce, hold snech sale &%t any public place in the exntire County,
at any little cross roads Post O0ffice that he mey arbitrarily se-~

N?ftﬁlect and such a result of eourse, nnllifxes ‘and’ wzpes out uhe xe-”f”fo

:{ iqu1rements of Sectzon 9011.

_ Thaere can be mo mesrning at 211 $o Section 9011 and it

car have no force and effect unless it be held to mean Jjust wﬁat
it s2ys that when no place of st2le is given in a mortgage, or in
other words when the mortgage is silent as to the place of sale,

such sele must be held at the door of the Court House.

-




But, Plsintiff contends, Section 9011 uses the word "may"
instead of "must"” and as 2 consequence & mere permisgsion is grani-
ed and the Section is not mandatory. The law as to when a statute
is directory and when mandatory, regardless of whether the words

. -used are perpissive or imperative is settled in this State by &

“ &@1m¢wc%@%ummﬁminwewwof%maﬁﬁmwnmpf

. @«ﬁaJefferson County verThe "Stat¥ ¢ Tels" Knchins, 13} So. Page 239 . . -
*“Ps;;j 1n which cese 1t is seid:- B

."“In.Alabama Pine Company vs Merchants Parmers
Bank of Aliceville, 215 Ala. 66, 109 So 358,
sorrect obsexrvation is made thaﬁ:-

There is no universel rule dy which
directory provisions of a statute may,
in 211 circumstances, be distinguished

. from those which are mendatory. In the
determination of this question, as of
gvery other question of statutory con-
struction, the prime object is o as-
certain fthe legislative intention as
disclosed by 2ll the terms and provis-
ions of the Aet in relation to the sub-
jeet of legislation and general object
intended %o be accomplished.

i A Generally. speaking, -those . -provisions-
which do pot relete to the essence of
the thing to be done and as to which
complisnce is 2 matter of conveniencs
rather than substence are directory,
while the provisions which relate to the
g¢ssence of the thing to be done; that is,
t0 matters of substance are mandetory.”®
25 R. C. L. 767 #1&." -

| It wonld seem thet it would be impessible to find & clear-
er examplé of a mendatory statute, notwithsianding the use of the
word "may"™, than this. The very essence of the statute is the sale
of the resl estate and the fizing of & place for such sale %0 be
held. If the mortgage itself provides the plsce the statute has no

operatien' if the mortgage itself does not provide the plsce then

the statnte;comes into oyeratlon and mustibe abserved partlculaxl '

_as;_laintiff admits that the 1aw is settled°‘that strict compliance-_ T
  'w1th the terms of tne power of sale in the mortgaga is necessary |

%o validate the sele.




If his argument be sound the statute has no meaning and
notwithstaﬁding the fact that the mortgage provides for no place of

sale, is silent as to the place of sale, yet the sale can be held

- -at any Post Office in the County which the mortgzages msy select.

_Plaintiff argues that we are compelled %o look to Seetionm ..

 : 9018 to sanp?v ‘the mandstory festore, but this Section has no app-'f;%if:

‘"i‘:"""é'zi'ﬁc"i'r’e‘ly**‘ffare*fgnf“fo*ﬁe‘”‘“pr'ﬁvfsmﬁ““‘“ﬁf““se’““csfraﬁ"“s’ozl‘:' e

'“1lcat10n at 211 to Section 9011 and by its own terms is confined to

_cSecticns.Qele, 9017 and 9018 by Section 90192. In so far as Section

9011 is concerned, it is the same &s though these four sections were

not in the Code at all and we are obliged to consider Section 9011

under the general ruale hereinbefore announced.

. There is no distinction in any of the Sections of Article
Three of Chapter 320, including Sections 9010 to 9015, inelusive,
between mortgages executed befoie tThe 29th day of September, 1923

and thoss exascuted a&fter that date except in the lest four peragraphs

"of the Article which degl with entirely different metter= &nd are

Plaintiff would heve 14 appear that the objsctions of the

Defendant to his foreclosure and foreclosure deed turns on & ques-

~%ion of notice. There is no guestion raised as to the notice in this

case and while it is true that the Supreme Courit has held thet a
failure %o stricily comply with the requirements as to notice makss
the s2le voidable only no such decision can be found when the ob-
jection to the sale is not &s to the notiee but, instead, to an
absolute disregard of the reguirements of the siatute s to where

sales nust he held,
JIrne it is that 1f the sale is voxdable only beceuse of o

soms &efect 1n the notlce or ~some otner irxegularity than the salerlﬁ

}V*fjcsnnot be attacked collateraly but it is the contention of the De—  L

. 75ﬁfffendant that-this ebsolute disregard of the plain reguirements of LT

1y

'  the stetute effectuates no mere/voidable sale but, rather, renders
'. the pretended sale and the conveyance based upon it an absolute

nullity. Any other comgtruction will wipe out of existence Section




9011 of the Code as effectively as though it had never been written.
We repeat, therefore, that the foreclosure deed on which

Plaintiff’s suit is based is void, conveying no rights to Plaintiff

and that as 2 conseguence his action must fail and his Complaint

; g}fbe_aismissed.
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Judgmnent snITY.
State Senk of mlberts

- vs Plaintiff Circuit Court Baldwin
william Peterson, Couniy Alztama.
~efenfant.

this the 3rd day of September,1932.
+‘his cause coming on to be heardfcame the $24&2E

rarties by their attorneys, and issue being Jjoined and 1t

' anpearlng t0 the uourt tnat a trlal bV Ju“y hes been walved

as providéd by law , the Court proceeds to hear zng determiné':'

said cause, whereupon it is ordered by the Court thet the

- the defendant £0 hence without = day and have and

recover of the defendant have and recover of the Pleintirs

his costs in this behalf expended.




