.PDeaf”Juéée Hare:=

LAW QOFFICES OF

MAHORNER & MAHORNER

NOI-& MERCHANTS NATIONAL BANK BUILGING
MOBILE, AlLABAMA

" MATTHIAS MAMDRNER

BENARD T, MATORNER o December 23, 1932,

Hon. F. W. Hare,

" Monroeville, Ala.

Re: Newberry vs Coﬁsolidaﬁed'lﬁ&émnity- _-
& Insurance Company:= '

. _ We herewith enclose copy of our brief in
support of our demurrer to the plee in abstement in
the above cause. In order %o refresh your recocllection,
we want to briefly outline the history of this case.

You will recall that afier the suit was

filed, we obtained a judgment by defauls upon failure
‘of the defendant to appesr or plead. Within a thirey
dey period, The defendsnt filed = motion %o set aside

this judgment on the ground thet = plea in abatement had
been forwarded to the Clerk. The motion to set aside the
Jubgment was continued until a later date for hearing.

. After the matier was argued, and while the motion was
. ..8%ill retained by the Court, the Clerk found the plea in- =
abatenment, which hed been misplaced in his office, When -~
. ~your Hemor was informed by the Clerk that he had found
- the plea in abatement, you granted the motion to ses

aside the judgment and allowed the plea in abatemen:t %o

‘be filed as of the date thaet it was received by fthe Clerk.

The plaintiff thereupon demurred o the plea in abatement.

‘Some Time arfter the filing of the demurrer, counsel for

plainiiff obtained notice from the defendant's attorneys
that an amended plea in abatement had been filed. 4n
examinxtion of & copy of this ples forwarded 5o us by
defendant'’s aitiorney disclosed that it was filed with leave
of Court. No order of Ccurt, however, was ever entered
allowing the filing of an amended plea in abatement. Plain=
tiff's attorneys, believing that an order had been eniered
allowing the defendant to amend its plea in abatement,
demurred¢ thereto and, upon examining the file on & sub-
sequent date and finding that no order had been mntered
allowing the amendment, plaintiff's attorneys filed a
motion fto withdraw the demurrer +to.the amended plea and to




sirike the amended ples from the file, on %he ground,
emeng others, that the same was not filed by leave of

N At the tire that this case was set for
hearlng befae you. in Monroeville some time ago, Mr.

U 'Rushton indicated ke thought the record wss so

‘complicated that it would probably be better %o withdraw
his amended plea in abatement withoubt prejudice T¢ his’
rights to refile the same and argue the pleadings as if
they stocd upon the demurrer to the origimal plea in
‘gbatement. We 40 not know thet Mr. Bushion still wiskes
%0 proceed in this memfier, but assume he will edvise you
as to whether or not he wishes to withdraw his amended
-plea without? prejudice, when he forwards tc you a list
of his auvtherities,

' As you will note from the brief, it is the
contention of the plaintiff that the demurrer o the
original plea in abatement is well taken. The plaintiff
2lso maintains thet there is no provisicn in the State
of Alabame for the amendment of pleaes in abatement; that
- such pleas were not admissible at common law and, except

as changed by statute, the pleadings in the Couris of

Alabeme are still governed by the common law. We feel
““that our brief fully seis forthzour position on these
- warious matiers, however, and will not go further into
s the matier in thls ietter.

' Very truly yours,

MAEORNER & MAHORNER.

sae BY/QQM%WQAW
Cy. to Rushtdn, C?enshaw & Rush :
Montgomery, Alsbama,. :
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have suffiecient facts upon which to bring his actio

Je B. NEWBERRY

Vs

i
_ i
CONSOLIDATED INDEMNITY & |
TNSURANCE COMPANY .

i

L EMCRANDUM. OF AUTHORITIES ':N
‘SUPPCRT OF DEMURRER rro PLEA
I ABATEMENT .

A%t the zmme of writing this Drle? aeieraant‘

'COuESel_have-advised that, in order %o keep the record

straight, they consider the most orderly procedure would

be to consider the amended plez in sbatement as not having

" been Piled snd to argue the matter on The demurrer o the

original plea in abetement. e surmise, therefore, that
deferndant's counsel will withdraw the emended plea in

abatement without prejudice to their rights %o refile the

a

_'same, in the evenﬁ that the aemurre? to the asmended plea
"Is-Sustalned ané be uourt is of the opinion ﬁ*at hey could

'-;amena the plez in sbatements.

TEZE mﬁﬁRRER m0 TEE PLEA IW

nBAWEhuNT IS WELL TAXEN,IN

THAT SAID PLEA FAILS TC GIVE

TR PL4INTIFF A BETTER WRIT.

fne of the essential and rundemental reguirements

of & plea in shatement is that 1t should give The plaintiff =
hetter writ, or, in other words, shouléd point out the true
facts, in order that if the suit does abate, the plaintiff will

n %he

(&0
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proper forum &% a later date. The original ples in

abatement filed herein simply states that the defendant

corporation was not doing business in Baldwin Count®ty &%t

the time of the institution of this suit. The plea entirely

fL £&11§,té”state.in_What'County,the;defendant-hadgan egent or

was doing business at said time. This, we submit, is a

substantive defect in the plez as to which the demurrer is

well teken.

In 49 C. J. "Pleading, Page 237, Par. 278,11t 1is

"A plea or answer in abatement should point out

~ specifically the precise defects in such a way that plaintlff
may be enabled to correct them. It should, in other words,
give plaintiff a better writ or declaration.™

In BEdwards vs L. & N. R. R. Co. 20 Ala. 463,

80 Scuﬂ 847, the Supreme Court held thet a demurrer was

properly sustained to the plea in abatement, which denied

urisdietion of the Court in which the cause of action was

filed, on the ground thet the cause of action acerued to the
plaintiff in an adjeining precinct and not in the Justice

precinet wherein the suit wes filed. The demurrer was inter-—

L)

vosed on the ground that said plea did not show sufficient
facts to show the Court was without Jjurisdiction. The demurrer
was susitained and the Supreme Court held properly so, statipg
in their opinion at page 464:

"It is & well-recognized rule that & plea in
abatenment is . bad unless it gives the plaintiff a belier writ.

Lewis ve Inbernational Ins. Cc.,198 Ala., 411, 73 South.029;
Mohr ws Chaffe & Co. 75 Als. 387
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Section 4267 of the Code of 1907 provides that
swits of this character must be brought before a justice
" of the peace of the precinet in which the lsnds or tene-
ments are situated, but contains the following provision:
*TF the & fice is vacated, OT such justice, mayoT,
or intenden®, is disqualified, from eny other cause, from
.sitting, thean Dby the justice of some adjoining precinct.’

_ The sui®t was brought in the adjoining precinetd,
and the 'plea fails to allege there was a justice in S%. _
Elmo precinet gqualified to try the cawse. We are therefore
of the opimion the demurrer Was properiy sustained.”

In Fields vs Walker 25 Ala, 155, the Supreme
Court held that the lowex Court properly sustained a demurrer
to the seconéd plea of the defendant in the Court below. The
opinion of the Court, stating its grounds for so helding
states at Page 163:
wThis plea wes evidently intended as & plez To the
jurisdietion «& The court, and must, therefore, be regarded a
.plea in ebatementy, since all pleas tc the jurisdiction aTe
‘pleas in abatement. Tn this aspect the plea is bad, both
in its Torm and matier. In form, because i% neither points
out whet other court has jurisdiction, nor does it conclude
with the prayer, twhether the court will or cught to take
. fyurther cognizence of the ples eforesaid?, both of waich are
‘necessary in pleas toc ke jurisdiction, when pleaded in
superior courts, CT courts of general jurisdiction.
% Chit. Pl. 894;
Rea vs Heyden 3 Mass. 243
1 Chit. Pl.l44;
Mesely vs Humter 3 Iredell 403.7

o Tn Mohr vs Cheffe Bros. & Co. 75 Ale. 387, it was
heid (3 h.n.]

: jhile, under the statute, a plea, waether in bar
or in abatement, 1s sufficient, if the facts are sO stated
that a material issue can be teken therecn, the rule still
prevails that & plea in abatement must give the plaintiff a
better writ, this being, in such plea, essentially matier
of substance.”™

The above authorities are further supported DY
decisions of the United States Supreme Court and many other
Llszbama ceses and cases from the me jority of the other States.

In Zx Parte Dunlap 86 Sou. 241, 209 Lla. 453,
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it was held that,even shough the Code of 1827, Sec. 451',
locked with some rgvor on pleas 1D sbatement, the Courts
do not favor them 2ny surtner then 1s necessary.

In Begk vs Glenn 69 Ala. 121, at 1265, the Suprene e

.Court;gave;their reasons ror not favering pleas in abate~
ment in the following excerpts

"Pleas in sbatenent are ailatory, and are dig~-
pavored by the law on this account. They are required %o
he filed as sSCOn &S5 practicable, sC as to prevent the
unnecessary seccumulation of cozts cecasioned by protracted
delay, and to guard ageinst the hazard of a bar by the

statute of 1imjtations, in the event of an apatement oF
the action on sSOme sechnical ground not touching vhe merits.”™

THE AFFIDAVIT IC THE PLEA
’ : . 77 ABATERENT IS INSUFFICIZNT.
| The Secretary of defendsnt corporation in
_making affidavit to the plea in ebaterent statess "he has
“read the within end foregoing piea and that the matters ané.
Jﬂt;ings thereln steted as facts are ITrue and those statéd.
_ﬁpon inforﬁatiéﬁnéﬁa.ﬁéliéfwﬁéiﬁefiij-ﬁéiié%és %0 $e true;?1:
T4 is’evidenﬁ from”this statement in ihe sffigavit, read -
in copnection with the body of the plee, st 1t is impossiﬁie
' for anyone 10 s&Y what matters and things &Tre stated in szid
plea as racts and what are stated on irf ormetion and pelief.
sSuch an affidavit is entirely snsufficient and, for this
reason, the demurrer to the plea 1s well iteken.
Tn 4% C.d. "pleading® 597, Far. 855, it is

stated:
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"The great object enforced by the statute in pPre=
' seribing what is essentisl %o verification is %o mexe
it appesr on the face of g Pleading and its verificagt-
ion what matters therein conteineg are set forth accord—
ing tec the Knowledge of the Party meking such pleading,
and whet matters are stated according to information ang
belief only, *¥**xrp a pleading shoms distinctly what
allegations ate mage on personel knowledge and what om
~irnformation ang belier, it is sufficient for the verisis
cation to state that the pleading is true, of plaintiff s
~own knowledge, xcept as to those matters stated on inform-
ation and belief, and as o these the affiant believes it
to be true; ana this is so even where the verification ig
Treguired to be Positive, if the allegations mede from
Pe€rscnal knowledge are Séparable from those made on informe
&tion and belief ena &re suificient in themselves to entitie
‘the party to the relief preyed for. But this form of affie
Gavit is not sufficient where tre pleading does not make
the distinction between allegations on knowledge ang These
on belief,”

"Where some or g1l Of the allegations of & pilsading
- &re not expressly Specified as made either on perscnal
kKnowledge or on informetion ang belief, it cannct be pre~
sumed that they are orf one kind rather then the other, ang
hence & verification to the effect that the facts stateq by
the pleader of his own knowledge are irus and thai those
stated on information and belief affiant belisves to be
- true, is bad, inasmuch as it does not embrace such
‘undesignated allegations.® o

"f*In'Ellis-vstrake-SSvSou;sBGl;V203“Alaf“457;458;- ST
- the Court states:
_ PPleas in abatemen<t must be verified by affidavit,
unless they are as to matters of record. Section 03832, Code
- of 1907; Gaston vs State 88 4Als. 458 .,7 South. 2403 4 Mayf.
Dig. 498. The plea stated the fzcts inm positive terms, but
the affidevit of the attorney was merely ss to his belief of
Taets, and wes insufficient under the previous rulings of
this cours.
: Empire Guano Co. vs Jefferscn Fertilizer Co.184 Ala.
409, 45 South. 657;
M. & M. R.R.Co. vs Ala.Mid. R.R.Co. 123 £12.145 .26
South., 324;
Nieheus & Co. vs Cook 134 Ala, 223,32 South.728;
Sellers vs State 162 Alz. 35,50 Scuth 340;
Holmen vs State 144 sla. 95,39 South.646.See alse
: 51 CYC. 540-544, .
- The demurrer teking the point wes bProperly sustained, o
¥eCoy vs Eerrell 40 Ala, 238, R




e respectfully submit thet the affidavit to the

originel plea in abatement is entirely insufficient to

‘meet the requirements of the Code and for this reason

“"" the demurrer is well taken.,

| THE COTRT SHOULD NOT PERMTT |
THE FILING OF AN AMENDED PLEA
AN ABATEMENT.

The general rule with reference to permitting

amendments o pleas in abatement is exXpressed in 49 C.J.

 MPleading" 531, Par. 704, in the following lenguage:

"Thile ir some Jurisdictions, in some instances
by virtue or express statutory rermission, a plea in

‘abatement is ewendable, although the same Ilberality is

not exercised toward such emendments as is exercised with

‘Telerence to amendments of Pleadings to the Zerits, in

other juris&ictions, because of the lack of favor with which

‘dilatory pleas are Viewed, no amendément wmey be had of such

2 plea,™

In Ellison vs Mounts 12 Ala. 472, the Gefendant fileg

=._.<":'lu.:.,;>}'_'e3”a_:____j_n__aba=_q::g;;ze'-r1_i:_"E:__f_z the_attagbment.wzhe_1QW¢chourt refused

%o receive the plea over the plaintiff’s objection to its

reception as not having been filed i

i

Time. The Supreme

~Court, while not entirely adopting the view of the lower

Court, affirmed their decision, the reasson therefor being
given in their Opinion im the foilowing ianguage:
"In Cobd vs Force Bros. & Co. 8 ALla. 468, it was

determined that g Plez which unites two distinet matters of
abatement is bad. This decision was realffirmed in Cobb vs

iller, Ripley & Co., 9 4ia, 499, We have Tepeatedly held that

Pleas in abatement &o not come within our statutes of amend-

- ment, and are no: emendable according to the principles of

the common law. As, then, the plea which The defendants filed
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wes bad and mlgﬁt have been stricken out om motion, or

adgudgea bad on demurrer, and could not have been amendad

they are not prejudiced by she rejection of the evidence

they offered $o the court.®

It is to be noted from the opinion of the

=?Sun“eme Court above given that the Court aefln*teLy and o

'conciu51vely SUates that uhe Stauute of Amendments in this
State does not apply to pleas in sbatement. This decision
hes never been reversed in this State, in so far as we have
.been able to find by a diligent search, and we respectfully

submit is still the law and thet under such decision no

- amendment to pless in abatement should be permitted.

In Roberts vs Heim 27 Ala. 678, it was held that

: pleas in abauement are nov viewed with favor and are con-

strued most sitrongly ageinst the pleader. The rule requires

-that every inference,however slight, should be repelled.

' In Spencer vs ietna Indemmity Go, 231 I1i. 82,

TR N.ﬁ.loa -Ehe. Court.- held tnat where a-Gefendant-filed 2

_ plea in gbatement alleging g prior suit in & foreign juris-

. Giction, he was not entitled to file an amendment thereto

and where the Court erroneously allowed an amendment a Judg~

ment refusing to ireat it as valid was correct, though it was

.. reached through an erroneous process of reasoning. In the

above case, the original plea was verified by an affidavit in

which the affiant stated the affidavit was true ™to the best

of his knowiedge and belief.”™ The amended plea stated the

- ples wasTirue in substance and in fact.™ The Court indicated
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thet the affidevit to the originel ples was cleerly
insufficient.
. THE ZMENDED PLEA IN ABATEe
- MENT NOT EAVING BEEN FIL®
- WATH LEAVE.QF .COURT SHQULD
'~ NOT BE CONSIDERED. |
| _' Section 9515 of the Code of Alwbama of 1923
provides thet the Court must permit emendments to ple&é-
ings. There is no provisicn in the statute autborizing
amendments without leave of Court. Under such circume~
stances, we submit that the Court should not consider
The amended plea in sbatement as having been filed.
In 49 C. J. "Pleading®™ 471, it is steted that
' -*exeept whére an'améndﬁént may ée made as of course, &
h ﬁle&ding mey be amended only by leave of Coupt®¥¥iwm,

The same text, page 471, Sec. 593, states. N
®An amendment os a pleading as of courss,. when

" mot authorized by -statute. or rule-of -cours, is &-mere nulli%y .

and may be disregarded by the adverse party, or stricken cut
cn motion,™

We respectfully submit, therefore, that the
emended plza in abatement should not be considered as

-heving been filed.

Respecifully submittied,

%ﬁ/ v WJMA/
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The Smt\., of Aﬁabam eldwia County

CERCUET COUR"’

QJ

. To Any Sheriﬁ oi’ the State of Alabama—Greeting:

You are hereby commanded to summon.._.Sonsolidated Tul :Z‘L:L‘C;“’ ani. Inaurancs

Tyt - - e g
Company,za corporstion,

to appear in the Circuit Court of County, Alabama, at the piéxce
of holding the same and plead, answer, or demur, within thirty days from service hereof to the complaint of

| S;(_FM E‘.'IONS AN COMPLAINT. {Box $023-2) . 87181 WMAB3HALL & BRUCE CO. KASAYILLE

IF THE DEFENDANT FAILS TO APPEAR AND PLEAD, ANSWER OR DEMUR WITHIN
THIRTY DAYS AFTER SERVICE THE PLAINTIFF MAY TAKE J__UDGMENT BY DEFAULT.

COMPLAINT

CODE 19239417

o T
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Gk 050 day

leavmg‘ a copy of the w1thm Summonsg and Com-

p!amt thh

Sheriff-

E‘L t f”‘i:“‘? P“E‘} ‘&‘2‘%" %F‘Px‘@iﬁm
¥ of {?w mf{xiﬁ {m,

2 'cogt-d:i the suit, y
. thiﬁq thirty days thereafter, dehver the property
to. t‘_"e Plainkiff...

required by law, you are hereby reguired to
t'lke the property mentioned in the complaint
y.your possession, unless the Defendant....

... bond payable to the Plaintiff.... Wlth
lcient surety in double the amount of the
vahie of the property, with condition that if the

: Defopdant

., and pay all costs and damages
mdy acerue from the detention thereof.
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7. E. NEWEERRY, 1
Pleintiff i :
"IN THE CTRCUIT GCOTRT OF
ve I . _ L
CONSOLIDATED INDEMVITY | BATDWIN COUNTY, ATABAMA, .
AND TNSURENCE COMPANY, & . . T
. corporation, i
ﬁ AT TAW.

Eefenﬁant

1. The pilaintiff claims of the defendant Fifty “
Thousend ($50,000.00) Dollers demages for this, bo-wit;
shet the defendent on or about the 10%h dey of April A. D.
1930, being then liable as surety upon a bond for Hue per-
fornmance of thet certein contracht, dated August 1, 1929,
between Frank Moseley, Inc., =nd the Tomr of Roberisdale,
Beldwin County,.&labama; wherein the said Frank Moseley,
Ince, & corporation, hed azgreed %o c@nstruét a cervein
Roberisdele and on which said contrect seid Frank Mbsélefi :
Inc., had defsulted, agreed with the plaintiff that if he
would teke charge of the work under said contract and
corplete the seme thet sald defendent would pay %o the
plaintiff the amounts provided in gnd by said contract To
ve peid the contracior for the performence of said work,
whereupon the plaintiff took charge of the instellation of
seid senitery sewerage disposal system and completed the

work thereunder in campliance with the specifications con-

-teined in said contrac+ oetween une Town of Rocertsd le and

Trenk Moseley, Ince., hereinabove re”evre& to, and the Town R

of Roberisdale, Alabama; finally sccepied said woTk so done by;.
the plaintiff sznd in compliance with the terms of sald contract
the said@ Town of Roberisdale did on, to-wit; the 19th day of '
October A. D. 1930, deliver certain bonds of said town in the
ageregete principal sum of $29,000.00, plus $13.61L, in cash,

to the defendsnt in finsl sebtlement of the amount due for




performance of the work, as provided in said conbract,
The plaintiff respectfully shows and represents
that the defendent has not paid him eny emount for the per—

formance of said work, except that, during the progress of

..the wo&k the defendent paid te the p‘alntlff $1500.00,ana ;wﬁmm_ﬁm;

en or ebout the 3lst day of October, 1931, the aefenaant
peid en aggregate totel smount of $9,577.88, on account of
a cervain judgment renﬁere& in this Court in the suit of |
Jesse L. Diass et alo, plain$iff, egeinst the Towr of
Robertsaale, Je F. Newberry and Consolidated Indemnity ané
Insurence Gcmpany, es defendants, which sgid judgment was
on sceount of certein claims of sub-contractors and of
materialmern accruing out of the performance of the work"
under said conbract, but thet seid defendant has ne?d pai& .

eny further sums to plaintiff on sccount of seid work amd

shat the belemce of said $29,015.61, after defucting the

credits hereinsbove set forth, is still due and unpeid.

2. Plaintiff cleims of the defendent the further sum
of $50,000.,00, for this, to-wit; that the defendant on or abeut.
the 10%th day of april A. D. 1830, being then liable as surety
upon a bond for the performsnce of that certain contrzet, ”
deted August 1, 1929, between Frenk Moseley, Inc., and the
Town of Robertsdele, Beldwin Céunty; ﬁlabamagrwherein the
said Frank Moseley, Ince., a corporation, had agreed o con-

struet a certain sanitary sewerege disposal system in and

“for said Town of Roberisdele anawgn.which-saiﬁ_conﬁpactrsa;@_j___- 

Frenk Moseley, Inc.; hed defaulted, agreed with the plainfiff
%hat i+ he would bteke cherge of the work under sald contrgct._
and complete the same that seid defendant would pay to the
plaintiff the smounts provided in and by seid contrect to
be peid the contractor for the performance of said work

whereupon the pleintiff tock cherge of the installation of



said sanitary sewerage disposal system and completed the
work ‘thereunder in compliance with the specifications
contained in said contract between the Town of Roberts&alé;

and Frenk Moseley, Inc., hercinabove referred to, end the

“Town of Robertsdale, Alsbema, finelly sccepteéd seid work

so dene by the plaintiff and in compliance with %he terms .
of said contract the said Town of Robertsale did on, to-
th the 19t%th day of October A. D. 1930, deliver cexrtain
bonds of said town in the aggregate principal sum of
$29,000.00, pius $15.61, in cash, to the defendant in
final setitlement of the amount due for performence of the:
work, as provided in said contract.

The pleintiff respecifully shows and represents

that the defendent has no% paid him eny emount for the =

perfcrmance of seid Work, exceat +ha$ duvlng the nrogressﬁ,,“”“_m_

of the work, bthe defendant payﬁ o the plalntlff 31500»@0 o
ané on or about the 3lst day of Cclober, 1931, the defendent
paid en aggregete total amount of $9,977.98, on account of:
a cerﬁain Judgment :enﬁarea in‘this Court in the suilid of"
Jesse L. Dias et ale, pleintiff, agsinst the Town of |
Ecbertédaie; Jo E. Newberry and Consolidated Indemnity and
Insurence Company, as defendants, which said judgment was
on account of certain cleims of sub-condracitors and of
materialmen aceruing out of the performance of the work under
seid contract, bub thst said defendant has not paid any ”_ _
further sums to plaxntiff on account of said work and thﬁt |
the balance of said $29,013.61, after deducting the credits
hereinabove set forth, is still due end unpaid.

Plaintiff further elleges thet 1% was provided by
+he contract between Frank Moseley, Inc., and the Town of

Robertsdale that the csatractor shoul& be peid monthly in

notes besring 7% interest, these to be redeemed upon comp-

letion of the work in cash or 7% specisl assesswent bonds,



and thet the defendent premised and represented to the
plaintiff thet it would turn over o the plaintiff the
notes of the Town of Robertsdele given in campliance”with;:“
the terms of said comfract, in order that the plaintiff -

| mlght use said notes to obtein ;unﬁs wzth which uD assis%
:Hﬁlm in carrying cut the work reguired by sazd contract

but plaintiff slleges that said defendant failed, neglec%ed 
and refused to turn over saidé notes To the plaintiff,

except that the defendent loaned to plaintiff @1500600; on
receiving from the Town of Roberitsdale, in complisnce with .
the terms of said contract, a certain note payable to the
order of defendant, dated May 9, 1830, in the amount Qf'
$17,153.,05, payable at Roberisdale State Bank teh days
after demand end bearing interest at 7% per ennum from

date, but plaintiff shows thet said emount of $1500.00,

Was_tota;ly"inaaeqnate,ta:prcvi&e;plaintiﬂigwiﬁh}funﬁsq_g] e

with which to finence the work necessary under said con-
tract and that as a proximabte result of defendantts . -
hégiae¢ end refusal to turn over said note of 317i153°05;_
and such other notes as mey have‘been received from the
Town of Robertsdeale by the defendant, to the plainbifsf, in
order that he might use the same and obtain funds for carry-
ing out said work, plaintiff was forced to =sell at =
sacrifice various of his goods, materiels and equipment,

in order to obbain finsnces o complete the work under said

~contract eand thet by reason of such forced sales of eguip~ -~

ment and materials plaintiff was dameged in a large sum
of money, 21l as @ proximebe result of the bresch of seid
egreenent by defendant,

3, DPlaintiff claims of the defendant $50,000.007

on account stated between plaintiff and defendent on, to-wit;
the 23rd dey of Japuery, 1931, which sum of money, with

interest thereon.,is still unpaid
¥ i



4o Pleintiff claims of the defendant
$50,000,00, for work and lsbor done for the defendant =
by the plaintlff frcm to-wrb the lcth Qay cf Ap?"il R
" 1930, o, uo-m.;, the 233& day of Januery, 1953. at o
i¥s request, which sum of money, with interest thereon

is still unpeaid.

523%a4524%%// A%éﬁiﬂééﬁ//

‘Plaintiffts Attérneys .

Plaintif? demends a jury triel.

P ami;:.ff*s Attoi'neys. R




oo Monroeviile, Ale. -

LAW OFFICES OF

MAHORNER & MAHORNER

OI-6 MERCHANTS NATIONAL BANK BUILDING
MOBILE, ALABAMA

MATTHIAS MAHORNER
JAMES G, MAMORNER

BERMARD T, MAHORNER June 6, 1932,

e

Hone F. W. Hzre,
Judge, Circuit Court,

Degr Juige Hare:-

Newberry vs Consolideted

CH indemmity and
ngurance Company:

=
L

_ Te hezve just received copy of letier ©
you, deted June 4, 1932, from Messrs, Rushton, Crens
. , - ’ L1 L} ,

& Rushton with reference %o the above case.

We have also received from ir. Righerson =z
ietter to the effect thet the plea in abatement had been
found in = chancery file. We do not asgree with Ir, Rushion
that the finding of the plea pubs an entirely new face
on the situetion. The fact remaing thet this plea wag never
- Tiled in this case., We obbeined =znd displayed to your Honor
a2 certificate of the Clerk.%o that effect, when you eniered
the defaul?t against the defendent. The records of this case

..show thet judgment- on %he defeult-was Guty end refilarly T
entered and That the atitorneys for the defendant have filed

a wotion going into the merits of their defense in an
enceavor to set aside this judgment. Certainly, by such =
motion they weived any right %o depend on a ples in ababe-
ment, Neither do we agree with Mr. Rushton that the pisa
in abstement is good under G. M. 4. C. vs Home Finance
Company cited in his lether. The plea in abaztement in the
G. M, 4. C, case stated more facts than the one Mr. Rushion
hgs filed. XYor insbance, it not only stated that the
Company was not doing business in Tthe County at the Time
sulit was filed, but also that they were not &oing business
in that County at the Time the cause of zction arose,
which would teke it ocut of Sectionm 10471 of the Cole of
1923,

1T ir., Rushton wishes %o depend upcn his
plee in ebatement and wants o obtein en order from the




Court filing i% as of April 14th, we think it would

be vetter, in order to keep the record straight, that

he make sz Tormal movion for such order. We would like

to be heard on any motion thet is filed end if any
c»guch -motion is filed, we-would elso wish to De heard

on the effect, which it would heve on Mr. Rushton's
pending movion to set aside the judgment., not only as
constituting a weiver of the motion to set aside the
judgment, but also as & reason for denying the motion

to set aside the judgment, in thet it would disdose

thet the defendant does not intend to meet the conditions
upon which this Cowrt has indicated that it would consider
setting aside the judgment and granting a new trial.

Very truly yours,

MAHORNER & MAEORNER.

| BY 7’//%4«0/

Cy. to Rushton, Crenshaw Bushton,
Montgomery, Ala.




RUSHTON, CRENSHAW & R’USHTON
ATTORNEYS AT LAW
BELL BUILDING
RAY RUSHTON
M. F. CRENSHAW

MARIGN RUSHTON MONTGOMERY, ALABAMA

FILES CRENSHAW, JR.
J.C.CRENSHAW

June 4, 19Z2

Eon. F. W, Hare, Judge,
Circulit Court,
._Monroevllle,_ﬁlabama,

Dear Judge:

Re: J. B. Newberry v. Consolidated Indemnity &
Lnsurance Company

The enclosed letter from Clerk Richerson at Bay

Minette puts an entirely new face on the situation. It seems
to me that my client ought not to be penalized for the error

£ the Clerk. I believe that the plea in abatement is good
under G.M.A4.C. v. Home Finsnce, 218 Ale. 681, 120 So. 1865, and
I am therefore asking that an order be made f1 iing the plea in
abatement as of April 14, the day after the day on which it was
mailed in this office, ana that the case stand for hearing on
the plea.

If my memory serves me, the carbon of the original
plea which was executed on April 7 was attached to an affidavit
and 1is filed with the Clerk at Bay Minette and I am therefore
having another copy of the plea sent to you for your considera-
tion. If you think a further motion is necessary %o restore it
to the docket I will, of course, be glad to make it setting out

mwwthe facts, the only . nev one of which, however, is the discovery

of the plea in the Newberry case in a chancery file.

Very trg’ﬂfggg;s,

Mo (ol

CC: - Messrs. Mahorner & Mahorner,
Attorneys at law,
Mobile, Alabama.




RUSHTON, CRENSHAW & RUSHTON

ATTORNEYS AT Law

BELL BUILDING

RAY RUSHTON

M.F.CRENSHAW
MARION RUSKTON

MONTGOMERY, ALABAMA

FILES CRENSHAW, JR.

J.CL.CRENSHAW
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T. W. RICHERSON

REGISTER AND CLERK OF THE CIRCUIT COURT

BALDWIN COUNTY %f% g NS e

BAY MINETTE, ALA.

Rushtern,
JUNE 2, 1932.

DATE H

BTy &
D = T e

FiLz O .ﬂ‘r} ETW
REFERRE“,mm_ﬁfﬂx%fxf

Messrs. Rushion, Crenshaw & Rushton,
Attorneys At law,

Bell Building,

...Montgomery, Alabeme.

 "mw'Dear Mr. Rushton-

While running through a Chancery file I ran
acToss your plea filed in the Newberry case. TYour
letter was also attached to it and the dates corres-

" pond with the dates you stated to me that it was mailed.
I have written lir. Mahorner and also senb copy

" of plea and told him of my misteke, now I want to
apologize to you for being the cause of your being

- in an embarrassing position when you were here last

-ﬁpnth.

T HGPIRE tHAT HE GEHMAEe HES DS n EONE TWHT CH 1 e

~ cannot be repaired,

N .i.ém'yours fer?‘trﬂlys:
é;?;%;?2éfzé>¢€:£/£42zéﬂfz»f~*”
== &fizczgazzgz;}},/f/




LAW CQFFICES OF

MAHORNER & MAHORNER

Ol & MERCHANTS NATIONAL BANK BUILDING
MOBILE, ALABAMA

MATTHIAS MAHORNER
JAMES G, MAMORNER

BERNARD T. MAHORNER June 4:, 1932,

‘Hon, F. W. Hare, -

v sadge. 0L CGireulit Courd, ..o -

“Monroeville, Als,

Dear Judge Hare:-

TWe spprecigte your Iorwerding us
the originel emendment to motion to set aside the
jubgment in the Newberry csse. We have examined same
and return it herewith.

It is agreesble to us theb you should
rule on this motion without furtrer argument. Iv is
our understending, however, thet any order enbered
granting the motion will be conditioned on payment of
coshbs to this time by the defendant and also on the
defendent?s filing its pleas to the merits without leave
t0 file any ples in abstement. We would also appreciate
your fixing the time in the order within which The defend-
ant shell file i%s pleas. Upon entering the order, we
-would gppreciate your forwerding us coODlY.

With kindé regardis, we remain

Very truly yours,

MAFORNER & MAHORNER.

VO
oY fi//i/f///’/”" A
Y /&-/, . ///,.
. o 7
. o /
WM. G e




LAW OFFICES ©F

MAHORNER & MAHORNER

1101-6 MERCHANTS NATIONAL BANK BUILDING
MOBILE, ALABAMA

MATTHIAS MAHORNER

BAnAR T, MAROR June 2, 1832,

BERNARD T, MAHORNER

‘Juage F W Fara, )

TLcnroev1lle Als,

Deer Judge Hare:-

Re: Newberry vs Consolidated Indemmity
ené Insurance Company:

We have your note advising Mr. Rushton
steted he sent us copy of the amendment to the motion.
- We received this copy of the emendment. However, we
would like to exemine the originel smendmen®t, in order
to make sure that the affidevid eﬁc., is in &ue form.

We will return the motion to you
imrediately upon completing our exemination. For your
convenience in replying, we enclose self-addressed
envelops.

Very t“uly yours,

VAHORNER & MAHORNER.

Z 7

TQI.C




RUSHTON, CRENSHAW & RUSHTON

ATTORNEYSTAT LAW

RAY RUSHTON BELL BUILDING

H.F. CREMSHAW

MARION RUSHTON
MONTGOMERY, ALABAMA

FlLES CRENSHAW, JR,
.G CRENSHAW

June 14th, 1934.

Mrs. M. A. Stone, Clerk,
Gireuit Court,
Bay Minette, Alabama.
Dear Mrs. Stone:
Re: J. E. Newberry v. Consoclidated; Killingsworth
v. Consolidated, a2nd any other matters that may
be pending against Consolidated Indemnity &
_ Insurance Company
We have been informed by the Bureau of Ligui&ations,
Conservations and Rehabilitation§ of the State of New York,
' whose address is 111 John Street, New York City, that the Con-
solidated Indemmity & Insurance Company was placed in liguida-
'tion pursuant to an order of the Supreme Court dated May 29,

1934, and we have been instructed by the liquidator to withdraw

our appearance in any causes now pending and to inform the

Very truly yours,
CC: Judge F. W. Hare,

Bay Minette, Alabama.
Messrs, Mshorner & Mahorner,
Mobile, Alabama.
Mr. Elliot G. Rickarby,
: Robertsdale, Alabama.

Court of the situation.




RUSHTON, CRENSHAW & RUSHTON
ATTORNEYS AT LAW
RAY RUSHTON BELL BUILDING
K. F. CRENSHAW

N
MARION RUSHMTO MONTGOMERY, ALABAMA,

FILES CRENSHAW, JR,
J.C.CRENSHAW

March lst, 19&5.
Mr. Robert S. Duck, Clerk,
Circuit Cogrt of Baldwin County,

Bay Minette, Alabama.
Dear Sir:

Please re~enter cur appearance for the Consolidated
Indemnity & Insurance Company in the case of J. E. Newberry
against that company and inform us what is its present status.

=T

You will find that upon the issuance of &n order by the New

1=

York court p;ﬁgigg the Consolidated in receivership, we_ﬁith—
drew our appearance. We are now instructed by the liguidator
tc re-zppear in the matter and to carry it teo a finsl coneclu-
sion..

Very truly yours,

%szw Oortincs v+ fPualin




- corporation,

L.Alabama.

J. E. NEWBERRY,

Plaintiff
IN THE CIRCUIT COURT CF
vs

CONSOLIDATED INDEMNITY &

INSURANCE CUOMPANY, = BAIDWIN COUNTY, ATABAWA,.

Defendant

P poma 5 w0 Pt PETw . Foed

Comes now the plaintiff in the above entitled

cause and says that defendant's esmended plea in abate-

ment filed herein on, to-wit,'the day of Marech 4.D1.

1983, is bad in substance and plaintiff demurs thereto
upon the following several grounds, each groundé being
applied separately and severally to said plea.

l. Szid plea states nc ground or cause

for abatement of this action.

facts to enable plaintiff to obtain a better writ.
3o Said plee fails to show that Montgomery,
Alsbeamz , was the only place wherein defendant. was doing

business or had an agent at the time of the institution

- of tkis suit.

4, It affirmatively appears from the allegetv~
ions of said plea thatl the defendant. has ceased to do
buginess in the State of Alabame and, as a consequence,

defendant is now lisble to be sued in Baldwin County,

5. It does not affirmstively appesr from

the allegations of said plea that Charles C. Greer was

-the only agent, which defendant had in ilsbama ati the

time of the institution of this suit.
6. It affirmatively appears from the
allegations of said plea that the defendant is not doing

business in LAlsgbame and Section 232 of the Constitution

only provides for suits, when such foreigﬁ corporations




are deing business in this Svate.

7o For aught that appears from said plez,
the defendanﬁ was doing business in Beldwin County,
.é..‘l_.abama, =at the time the cause of action sued on
“arose. |

o 8. It affirmatively appeers from Section
10471 of the Code of Alzbems the venue of a suit
against a foreign corporation is properly lzid in
the County, where it was doing business by agent at
_the time the cause of action arose and it does not
affirmatively appear from the allegations of said
plea thet the defendan’t was not doing dusiness in
Baldwin County, Alesbama, by agent at the time the
cause of action sued on herein arose.

.9 Beceuse said pleas falils To. a_e£ thet the
work and lebor done and materials and supplies furnished,
for the vélue cf which. this suilt is instituted, ﬁas
done and furnished in Baldwin County, ilabame.

10. Because it appears from the allegations
of said plea ir abatement, when read in comnnection
with the allegaetions of the complaint in this cause,
- that the defendaunt is estopped from pleading that this
| gction was not properly Instituted in Baldwin County,
Llghama.

1l. Because from azught theat appears in said

-c%3pls&ainaabatement,_the=aefenﬁant was doing busimss in

Baldwin County, Alzbama, et the time the cause of
action herein arcse and, if so, said defendant is
_estopped from pleading that this zction wes not properly

- instituted in Beldwin County, 4labanma.




12, Becsuse it affirmatively appears from
said plea in abatement read in connection with the
compiaint hereiﬁ that the defendant was doing business
ln,Baldwin Counuy, Alghama, a2t the Time the cause of
:“actwon ne*ezn arose, and hence the defendant is
“estoppeé from pleading that this action was not properly
instituted in said County.

1%, Because it affirmztively appears from the
allegations of seid plea in abatemeﬁt read in connectlon
. with the complaint filed hereln that the deféndant has
waived eny rights given ¢ it %o be sued in any specific
county by Sec. 232 of the Constitution of Alabama.

14, It affirmatively appears that the verification
to said plea in abatement 1is made by one of the attorneys
. of record and 1t does not eppear that said atiorrey has
any personal xnowleage of the facts therein alleged.

| 15, The statemen%t in the verifice eticn to sald
plea that the attorney making said affidavit Thas become
sequainted with and knows the fects stated in the within
and foregoing plea 1n spatement™ is not sufficient to
show any personal kunowledge on.ﬁne part of affiant of
the facts stated in said plea in abatement.

16, Because from aught that appears from said

verification, affiant®s purported kmowledge of the facts

elleged in the ples iﬁ ahatement may have been gained

':;tnrough hearsay.”_

17, It a;flrmatlvely appears from the plea
in sbatement read in connection with the compleint herein
 that the defendant became regsponsible for the performance
of the workamwhich the action herein Mzs brpughﬁ, and
exployed the plaintiff o perform s&id works; that the
defendant was necessarily doing business in Baléwin County,

Alabema, at the time The cause of sction herein arose and

that it hes waived any rights 11 may have had to have been




i

sued elsewhere than in B aldwin County, Alabanma ,
and is estopped from pleading that this suit is
nou. properly maintained in Baléwin County, Llebama,

18. It affirmatively appears from the

records and files herein that said plea in ebatement

' - was waived by the defendant.

i9. The defendant having entered into tre
merits of this case on its motion to vacate Judgment
herein entered camnot now depend upon said plea in
abategent,
20. in amended ples in abatement is not

ellowable under the laws of the State of Alebama.

Wﬂ'é—»‘—r{w d W%ﬂ/n&’/{/

. Attorneys for Pleintirr,
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RUSHTON, CRENSHAW & RUSHTON
ATTORNEYS AT LAW
BELL BUILDING

ST P N Skt e

RAY RUSHTON
H.F.CRENSHAW

MARION RUSHTON
MONTGOMERY, ALABAMA

FILES CRENSHAW, JR.
J.C.CREMNSHAW

Mareh lstv, 1833.

Hon. ¥. . Hare,
Courthouse,
Bay Minette, Alabama.

" Dear Judge Hare:

Re: J. E. Newberry v. Consolidated Indemnity &
Insurance Company

Your letter dated the 25th arrived yesterday and
we hasten to send you herewith an additional plea in abate-
ment which we think will cover your ruling.

- 0f course, the Superintendent oF Insurance of
Alzbama is the agent referred toc in the amended plea, and

he is the Honorable Charles . Greer, whose address is State
Capitol, Montgomery, Llebamz. DBecause of the shoritness of
time I have verified the plea in my own neme. In fact, I
know more about tThe business of this company in scuthern and
middle Alabama than anybedy else, I suppose. I am sending

a copy of the plea to New York for verification up there and
beg leave to file i}kas_soon as the mails will return 1t to

e . ~ L

It will be impossible for me to get to Bay Minetle
tomorrow and I think you are acguainted from the briefs which
rTrhave already.filed in The matier with the suthorities on
the subject.

You will ©ind that service in this case was per-
fected on Mr. Greer in the first instance and doubtless the
plaintiff's attorneys have been aware all along of his agency
under the qualification statutes, and, of course, of his address.

Plezase note an exception to your Honor's ruling
sustaining the demurrer toc the original plea in abatement and
to the sustaining of the demurrer to the amended plea filed
July 9th, 1932. I take it that the plea &s rnow amended will
be sustained against any demurrer which has as yet been filed.




2. Hon. F. W. Hare,
Merch 1lst, 1933.

We are sending & copy of this letter To Messrs.
Mahorner & lMahorner.

Enc.

o0 Messrs. Mahorner & Mahorner,
Attorneys at Law,
Mobile, Alabama.
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J. B, NEWBERRY,

Pleintiff '
IN THE CIRCUIE COURT
¥s

N

CONSOLTDATED INDEMNITY &
INSURLNCE COMPANY, & ©° oF DALDWIN COUNTY, ALABANA.

P T

Defendant R i

Comes now the plaintiff in the above énﬁitlea
cause by his undersigned attorneys and says that
defendant's plea in ebatement purporting to have been
fiied herein on, to-wit, the 14th day of April, 1932,
is bad in substance and plaintiff demurs thereto upon
the following several grounds, each ground being applied
) separgtely'and severally to said plea in abatement.

l. The allegations in sald plea fz2il {fo dis-
close the céunty wherein the defendaxt was doing business
‘at the time of The commencement of this suit.

2. The allegations of said plea do not show that
. the defendant was not doing business in Baldwin County,

. Alabama, at the time the cause of actlon herein arose.

3¢ The allegations of said plea are insufficient
: to show the vemue of said suit as elsewhere than in
Baldwin County, Alabsmsa,

meé. It afPlrmatlvely appears nat the venue of

this suit is in Baldwln County, Alaaama, under Section
10471 of %he Code of 1825, ”
. ' 5; It does nob afflrmatlvely appear that the
propér venue of this smwit is not Baldwin County, Alabama,
-fmder Section 10471 of the Code of 1523.

6. Said purported plea in abatement is insufficient,
in that it has not been signed by The defendant,

7o The verification to said piea in abateunent




e

Y R

is insufficient.
8. The purperted verificaiion of said plea is

insufficient in failing to show that it is not made

'7é§§§£§?ﬁ§6£ iﬁfdﬁmatioﬁ and belief.

9« The purported verification of said plea

is insufficient in failing to state that the facts

alleged in said plez are true in subsbance and in fact.

10, It affirmatively appears from the records
and files herein that said plea in gbatement was waived
by the defendant,

1l. It affirmatively appears from the certificaie

of the Clerk herein that szid plea in abatement was noi

filed within the time allowed for pleading and, accordingly,

Circuit Court. -

12, The &efenﬁant'having entered into the merits

of this case on 1ts motion to vacate judgment herein

entered cannot nOW-depend upon said plea in abatenment.

? :iﬁjzaﬂzféiima%/?‘ 2%6A4§;m¢uza(

- Avvorneys for Plaintiff.

RSP

v P e
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RUSHTON, CRENSHAW & RUSHTON
ATTORNEYS AT LawW

RAY RUSHTON BELL BUILDING
H.F. CRENSHAW
MARION RUSHTON

MONTGOMERY, ALABAMA
FILES CRENSHAW, JR.

.. CRENS HAW

June 23, 1934,

CooeMrse-MWhoStone, Clerk,
 Gircui$ Court,
Bay Minette, Alabama,
Deér ¥Mrs. Stone:
I hand you herewith certified copy of the order in
the Consolidated Indemnity & Insurance Company matter. Please
show 1t to Judge Here whenever any of the Consolidated cases

ars ¢alied.

Yours very truly,
I g




At a Special Term of the Supreme Court of the
State of New York, Part I thereof, held in
and for the County of New York, in the Bor-
ough of Manhattan, City, County and State

of New York, First Judicial District, on the
. 29th day of May, 1934.

Preséﬁt :
' Hox. Erxest E. L. Hawrez,

Justice.

o InTee MATTER. . . . |

'“”;;;':'_of' ihe D

Ap[phcatlon of the PEOPLE OF THE - Smm oF New |
... YorE, by George 8. Van Schaick, as. Super--

- 3 intendent of Insurance of the State of New
York, for an order to take possession of the
property and liquidate the busmess and af-
fairs of the = .- .

‘CoNSOLIDATED INDEMNITY AND INSUBANCE

COMPAN Y. .

. Cpon readmg and filing the order to show cause dated the 24th' day
- of May, 1934, and duly granted by Mr. Justice J. F. Carew, one of the
- Justices of the Supreme Court of the State of New York, in the First
- Judicial District; the petition of George 8. Van Schaick, Supérintend-
ent of Insu;rance of the State of New York, duly verified on the 24th
- day of May, 1934, and the exhibits thereto attached, (Exhibits A, B
~.and C); the affidavit of John E. Watson, duly sworn to on the 24th
day of May, 1934; the affidavit of service of said order to show cause
and of the papers upon which it was granted, duly sworn to by Charles
S. Beller, on the 25th day of May, 1934; the affidavit of William P.
 Habel, duly sworn to on May 28th, 1934 ; and upon the order of rehabili-
tation dated the 10th day of May, 1934, heretofore granted against the
Consolidated Indemnity and Insurance Company; and it appearing
that all further efforts to rehabilitate the Consolidated Indemnity and
Insurance Company would be futile and that it is to the best interests
of all persons concerned that the Superintendent of Inmsurance of the
covmentate of New York be directed to liquidate the business and affairs of
- -the Consolidated Indemrity and Insurance Company; and the motion
to liquidate having been duly brought before this Court by the order
to show cause aforesaid; after hearing John J. Bennett, Jr., Attorney
General of the State of New York (Joseph C. H. Flynn of Counsel)
representing the Superintendent of Insurance of the State of New York
~ in support of szid motion and there being no opposition; after due
deliberation, upon filing the opinion of the Court, it is hereby

Oﬁﬁtmzb, that the petition of George 8. Van Schaick, Su;oei‘—
intendent of Insurance of the State of New York, be and the same
: -Whereby is in all respects granted; that the said Superintendent, or his




successor in office, is hereby directed forthwith to take possession of the -
property and to liquidate the business of the Consolidated Indemnity
and Insurance Compaxy, pursuant to Article XI of the Insurance Law
‘of the State of New York; that the said Superintendent is hereby vested
with full title to all property of said company; and that he, or his
successor, is hereby directed to deal with the property and business of
the said company in his own name as Superintendent of Insurance;
Cemditisfurther o

Orperep, that the said Consolidated Indemnity and Insurance Comz '
pany is insolvent; and it is farther ' . TSI

Orperep, that the Superintendent of Insurance as Liguidator of
the Consolidated Indemnity and Inswrance Company promulgate the
making and entry of this order by a liquidation notice: SRS

(1) demanding that persons indebted to said company pa
their indebtedness to the Liquidator; o

(2) directing persons having property or records of the Con-
solidated Indemnity and Insurance Company to assign,
transfer and deliver them to the Liquidator, and to sub-
mit all books or records relating to the Consolidated In-
demnity and Insurance Company to the Liquidator or to

_ his agents for examination and copying at all reasonable
_ times; L - o L

(3) instructing persons who have claims against the Con-
solidated Indemnity and Ynsurance Company to present
same by sworn proofs of claims to the Superintendent of .
Insurance as Liquidator or to his Special Deputy at a
place specified in said Liquidation notice within six (6)
months from the date of entry of this order and not
later than December 1st, 1934; and it is further

Orperep, that such liquidation notice be published in the
New Vork Law Journal commencing on the Sth day of June,
1934, and thereafter twice a week for three successive weeks, and by
mailing within sixty (60) days after the entry of this order a copy of
such notice addressed to the known persons who have claims against
the Consolidated Tndemnity and Insurance Company at such addresses
as may be disclosed by the available home office records of the com-
pany, but that the Liguidator shall net be required to mail such notice
to those who may have a claim arising under bonds, policies or other

_obligations- of - the -Consolidated Inderanity-and-Insurance- Compamy: o

which were marked closed on the books and records of sald corapany
on the date of the entry of the order of liquidation herein, nor shall the
Liguidator be required to send notice by mail to emplovees insured
under fidelity bonds where the employer pays the premium. and such
employees have no interest in or claim thereon; and it is further

Orperep, that such liquidation notice contains the mandate
of this Court and is sufficient notice to all persons interested
in the Consolidated Indemnity and Insurance Company and that claims.
presented may be determined and assets distributed without further
notice to persons failing to comply with said liguidation notice; and
it is further . L ;



OrpERED, that all persons are kereby enjoined and restrained from

(1) transacting any business of the Consolidated Indemnity
and Insurance Company;

(2) dealing with the property or records of said company;

(3) obtaining, or allowing the obtaining of, preferences, judg-

-and Insurance Company is hereby annulled and the said corporation

liens or levies against the estate of said company under
- the control of the Liguidator;

(4) bringing or further prosecuting any action, suit, special
or other proceeding against the said company or iis
estate or against the Liquidator thereof;

(5) interfering in any way with the Liguidator in his title,
possession, or management of the property of said com-
pany; and it is further

Orperep, that in order to give additicnal notice to any per-
sons who may have claims against the said Consclidated Indem-
nity and Insurance Company arising out of the active obligations,

. but whose names are unknown or whose addresses are so defective

that letters transmitted by mail wounld probably not reach them, and in
lieu of mailing notice o those interested in the bonds, policies or other

_ n_;w’oblwauons of the Consolidated Indernity and Insurance Company
S which were marked closed on the books and records of the said com-

pany on the date of the entry of the order of liquidation, further notice

“be given by publication in the following cities where the Consolidated

Indemnity and Insurance Company had branch offices or important
agencies by publication of such notice in one newspaper in each of said
cities once a week for three successive weeks beginning the 15tk day of
June, 1934, such newspapers to be selected by the Superintndnt of In-
surance in his diseretion:

‘Wasghington, D. C. Albany, N. Y
Chicago, 11l Buffalo, N. Y.
Baltimore, Md. Rochester, N. Y.
St. Paul, Minn. Syracuse, N. Y.
Kansas City, Mo. Cleveland, Ohio
Bayonne, N. J. Columbus, Ohio
Jersey City, N. J. Philadelphia, Pa.
Newark, N. J. Pittshurgh, Pa. .
g TrentOn,N F i NOTEOT, W i

Rlchmona Va

and it is further

Orperep, that the corporate charter of the Consolidated Indemnity

vssolved.

M Enter,

WC{_ER?{ EE L H,
J. 8. C.

-.ments, forfeitures, penalties, fines, attachments or other.. . ...
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STATE OF NEW YORK )

COUNTY OF NEW YORK )

_Before me,/@:;ii@ /éiz:? a potary public

s | __- N ‘ 2
1n aqa fo; samd;county 1n q§1d state, persconally appeared

- Aéaﬁﬁ/f 7/ g o 2/ | ¥nown to me, Wao firséﬁyeing
6gu1y sworn, Geposes and says that he is ﬁikxﬁz4;4ﬂ ey

an officer of the Consolidated Indemnity & Insurance Company,

2

e corporation, defendant in the 2bove styled cause ancd as such
js authorized to meke this alffidavit; that he has read the
within and foregoing plea and has knowledge of the facts
therein stated and that the facts therein stated are true

"and all statements made therein are itrue scceording to his per-

sonal knowiedge.

Kareh, 1933. In

' %
Notary Public w~«v¢w«ﬂ¢\\

@m-,mv PoBLicC

o OTD
ROSE RIS e Rer, No. AR 567

S T 1\“{_(:0 Cres. N ”
e : M arraiyaionh »"JL.&S Md“*m 20 183

P




. SURANCE COMPANY, A Corporation,

J. E. NEWBERRY,

Plaintif?f,
IN TEE CIRCUIT COURT CF
v.
_ BAIDWIN COUNTY, ALABAMA,
CONSOLIDATED INDEMNITY & In-~

N e e M S A i Y e
i

" om conss the defendent, Gomsolieated Tndemnity & Ta
'f sﬁfénce Company, a corporaticn, and zppearing specially znd for
' _no other‘purpose, shows unto the Court as follows;

That the Consclidated Indemnity & Insurance Company 1is
a.foreign corporation, incorporated under the laws of the State
| of New York, with its Home 0ffice in New York City, in the
‘State of New York, mmd that at the time of the commencement of
this action it was not doing business in Baldwin County, Alabama,

_ nor was it doing business by agent in Baldwin County, Alabana.

. STATE OF NEW YORK )
 COUNTY OF NEW YORK )

Before me, ' s, & notary pub-

lic in and for said state and county, personally appeared

, known to me, who, being by nme

- first duly sworn, deposes and says that he is

an officer of Consclidated Indemmnity & Insurance Company, a

corporation, defendant in the zbove styled cause, and as such

is authorized fto make this affidavi+t; that he has read the

'within and foregoing plea and that the matters and things there-
in stated as facts ate true 2nd those stated upon information

and belief he verily believes to be true.

Sworn %o and subscribed before me

this day of » 1932.
In Witness Whereof, I have hereunto
‘set my hand and seal of office.

Notary Public

A T TS L



e e

T. W. RICHERSON

REGISTER AND CLERK OF THE CIRCUIT COURT
BALDWIN COUNTY

BAY MINETTE. ALA.

. JUNE 26, 1952.

Messrs. Mahorner & Lahorper,

. Attorneys At Law,

Wérchants Nat'l Bemk BlA'Se;
_E&'idbil;e 5 Alabama, - _

Degr SIrss-

I have & certein &sewer in my ae*”ﬁk'ziﬂ my off ice

- 4n which I place, pleas, demurrers, ISUSrsS, SUNMONS & com=

plaints and all other papers waleh have mot been recorded

~ -and %hig plea referred to was found in tha® drawer by my

i led

. assisfent, where it hed gotten under the fiep.of & chan-

cery tile, and said Plee was marked &g followsie TIILED

LPR. 14TH, 193%,7 which day was the date on which it wes R
FIT6d, 25 T cab cheerfully meke afffdevif theb 1t was HOT ... -
mrmfﬁf“ﬁle@ff‘art@g L% was Pound i@. saié, ﬂr&wsrg; _

| Juage Hére mede an order June 22, 1932, “hal the

" Fudzement by Default be set aside. I &m sorzy this oc-.

“ourred and whep your scn was here preparing v mail the

- papers bo the Judge for judgement, I locked in This par-

ticular drawer and failed o find the Plea at that Time,..

Yours Hruly,
.t

' C L3 E—i s




Law OFFICES OF

MAHORNER & MAHORNER

HGI-S MERCHANTS NATIONAL BANK BUILDING
MOBILE, ALABAMA

MATTHIAS MAHORNER

BEARARD 7. WARORNER June 25, 1¢32,

M. %, W. Richerson,
Bay Minetde, Ala.

Dear Sir:-

Re: Newberry vs Consolidated InGemnity
andé Insurance Company:

: Some time age, you wrobe us that the
Plea in sbatement, which Mr. Rushiton shated he sent
in the above case, had been found by you in a Chancery
file in: your office with the letter of Ir. Rushion
attached, showing it to have been mailed om April 13th.
We *phoned to you on April 1l4th, the day on which you

. bow state thiz plea was received. Accordingly, %he

- ratter should have been in your mind on that dabte. We
are, therefore, at a loss to understand how you could
have overlooked receipt of this plea. For our inform~
ation, we would appreciate your advising us as to the
specific date on which you marked the plea filed as of
the 14%h of April, We hardly feel that, in view of
your having misplaced the plea on that date and nok
having Indicated its £iling on your docket,that you
did in Tact on April 14th, stemp the plea as filed by
you, but surmise that after you found the plea in the
wrong Tile, showing it %o have been received by you
on April 14%h, you onr the day it was fourd merked it
filed as of the 14th of April.

Please advise us, therefore, as o the
date on which you 4id mark the plea filed as of April
14th, and advise us whether vou will be willing to
meke an effidavit as to the marking of the plez on the
date that you specified. We trust that you will le%
us have Immediate reply to ihis letter,

Very truly yours,

JeM.C | .
, JMAHORNER & aHORNzR,

SN I o



Law OFFICES OF

MAHORNER & MAHORNER

1I0!-& MERCHANTS NATIONAL BANK BUILDING
MOBILE, ALABAMA, - -

MATTHIAS MAHORNER

ES G, MAHORNER . e e e
;‘;:Niﬁ?: :.AQAHSRNER _ B : MaYlg, 1932,

Hom, Fu W. Eexe";

' Momroeville, Ala.

‘Dear Tudge Here:i-

T. B. Newberry vs Consolideted Indemnity
end Insuresnce Company: ' A

o We are in receipt of copy of your
. letter to Messrs. Rushton, Crenshaw & Rushion in the

'°’amatter of %heir moticn in the above case and have writien

4hem.thet it will be agreeable to us to srgue the motion
before you of Mey £6th, at 2 P. M. at Bay Minetde.

We heve received a copy of the motion
to set aside the judgment, which was sworn to by Mr.
Rushton. 1In the event thet Mr. Rushton forwarded you any
Purther effidavits or papers other them this motion, we
would eppreciste your forwarding such additicnal papers
to us for ocur exemination. -

Very truly yours,

MAHCRNER & MAHORNER.

BY/%/} << Pents e/







RUSHTON, CRENSHAW B RUSHTON
ATTORNEYS AT LAW

BRAY RUSHTON BELL BUILDING

H.F. CRENSHAW

MARION RUSHTON

MONTGOMERY, ALABAMA
FILES CREMSHAW JR.
U.C.CRENSHAW

e T ey

Dear Julge LaTe
. - el - =to i v
Re: J. e den ted Indemnity &

Fas, &3 yo
detTense on bela
on writ © i

pril 12,
three da87s nleading Time j ut, mailsd g8 in
abatement Mr. Aicherscn, Toe | : ' 8 61 told
me yesterdsl awfu tine, at he 4id
not TGHG?DGT having received - ne had no record of 1%
in nis office The letter wa n cur regular statlonery
in an ehvv1oge containing ou cress and I am sure Tthat
¥r. Richerson must nave recel mignlaced 1t as he hes

one or two other papers To Ly

i

Fte s T At any.rate, the situation is not
_tditty-days has not expired sinmce-the judgwoﬂu wa.s.
“making motion for & new trial and setting out Tthe
consideranl th supported by my OWh af7idavit
AJ rhy
L

nmembers of oy
as per enclosec CCT

it T am also writing

3
for some day ce
moticn, Togetie

TNCS.




RAY RUBHTON
H, F. CRENSHAW
MARION RUSHTON

FILEE CRENSHAW, Jr
Jo CL CRENSHAW

-
¥

MEESTE » ﬂ&ﬂﬁ‘”

'Aﬁ&@”m@w“_a%
- ﬁ?ﬁ}h‘l P

@@ﬁ%k@mﬁm:

Bet dg.'w &

Ve repr and quite
by accident lears judgment by defw it with
gowrit of Inguimr 2% wa Minette on :
April E8th. The mehier had on April 19,
1832, mailed ? the Civculs Couxt ot
Bey Mine tte setding up the fact
that the o0z xgnoe Company &id not do
business in 'ﬁhc time the sulit was
Tiled, and s ris apd figures as Ol
“.G?‘é' v )

‘ﬁ",’:
Fie i

letter
nave b?ﬁﬁ“ﬂf
Tecelve 1t@

g!‘i}.. m«b& .\‘q;f';'ny_
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and "’31&«‘% s L
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RUSHTON. CRENSHAW & RUSHTON

ATTORNEYS AT LAW
BELL BUILDING

MONTGOMERY, ALABAMA

i}

Ftard
pie

I3

m&ﬂ@?ﬂeag

TS Q L';-f; et i e

ot oand

_@ 3 f e

Zion

raselived this
%"sh:ﬁ. ol won id
o us in Tthe event he 4id ot re-

. ; what he never
nee malled and in an covelops

SaYS

ehurn

T
Know how much experience you have had with

-gnﬁi*ien of

Mre Aieherson, but ﬁxa¢“$rﬁee has been 2nd
his offTice ”&en we ere yesterday rether
sonclusion, Thut h@ ﬂoas “st handke his papers




2. HMghonmer & Mahorner,
tay 17, 1958,

1d that o term of cﬂa.ra.iml amw*i; wag on at the
- end "*%\ WAL 5o 1"‘315*3’ with other things,$het he may hww(‘
ovelooked i;m & i*fm;%s, Lis oo . . Ry :

My T the Consolidated
nHRH slveady pald out en f‘éifi’?ﬁﬂ”f‘l’jﬂ& J*f;ﬂ
very clopo o 511,000 and they afbre '30,@‘8 Selo Y it 53
il‘lﬂé’;ui} ed Bo in iR any as :m;;b, much LR Fho-dave

G21,060, m:uu‘ilm.ﬁ_;g s omnde 8 mc%‘mﬁ\ 50 veob

3" i: «,:ﬂu b and for 8 now 6 OD T Ot
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RUSHTON, CRENSHAW & RUSHTON
ATTORNEYS AT\LAW

RAY RUSHTON BELL SUILDING

W, F, CRENSHAW .

MAQ‘MSHTON ' MONTGOMERY, ALABAMA

FILES CRENSHAW, JR.
- -

J.C.CRENSHAW 1 lé, 19‘32.

|.J .
med

ApT

Hon. T. ®. Richardson,
Clerk of Circult Court,
Bay Minette, Ala. _

, Re: J.E.Newberry v. Consolidated

Dear Sir:

DPlease file the enclosed plea in abatement and enter
appearance for the defendant, and inform us when the case
1 be called.

O‘!

ur
wil

ery truly yours,
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eoSOTDOTRLIiON, ..

J. E. NEWBERRY,
IN THE CTRCUIT CQURT
Plgintiff

vs CF BAIDWIN COUNTY, ALABAMA.

i
i
i
CONSCLIDATED DNDEMNITY I
& INSURLNCE COMPANY, a :

i

Defendant

Comes now thejplaintiff in the abcve entitled

cause and respectfully shows and represents untc the Court

net on, to-wit, the 1st dey of August A. D. 1932, plaintiff’s_:'.
.attorneys received a.ccﬁy of a purported amended plea in
-abatement from aﬁ%orneys for defendant; that it was recited
in seid copy of said amendea'pléa that the same was filed
- by leave of Court first hed and obteined; that this was
—the first notification of any kind that attorneys for
plaintiff had as to the filing of any such amended plea;
that attorneys for plaintiff thereupon wrote a letier Tc
the Judge of this Court asking if he had entered an order
allowing such amended plea to be filed, and not having heard
from the Court within a reasonable time thereafter relied
on the representation in said plea thet leave of Court had
first been had and obtained and}filed a demurrer to said
amended plea; that thereafter atiorneys for plaintiff were

' in Bay Minette and examined the file of this case and not

MOTION TO WITHDRAW DEMUERER - - =

TO AMENDED PLEL IN ABATEMENT. = .

.£inding. any order wrole to the Judge of this Court gnd

attorneys for the defendant asking if any order had been
obbtained allowing the filing of said amended plea in abate-
ment; that azttorneys for the defendant by letter, dated
Septerber 12, 1932, advised attorneys for plaintiff that

ne order had been obtained permitting said amended ples

to be filed; that plaintiff did nct intend to walive any
irregularity in the £iling of said amended plea by the

demzrer filed thereto but, as aforesaid, filed said demurrer




in reliance upon the representation conteined in said
plea and 2 copy forwarded to plaintife's attorneys that

an order had been entered allowing said plea to be

5 lwed—.uwi e e e s T

?HEREFOR& Pl alntlfl resnecafully'moves this
Honorable Gouru to be a1¢owea to wztharaw its demurrer

to said amended nle& 1n abatement.

) :f:: ;szu/%y ;%v’

o At%orneys fcr eintiff.

“
“ .
&
- -
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RECORDED

| J, E. NEWBERRY,
8 © | Plaintifs

va

| GONSOLIDATED INDEMNITY & | .
| INSURANCE GCOMPANY, a corporation. |
N Defendant

1 : N N T T A S S O

| MOTION T0 WITHDRAW DEMURRER™ 70 ~ |
{ AMBNDED PLEA IN ABATEMENT, = -

roo.osauoiacnnoavt

¢ b .~ Mahorner & Mehorner.,




J.E.Newberry
In the Circuit Court of Baldwin
Ve
County, Alabama.
Gongolidated Indemnity
& Insurance Company, a
corporation

How comes the defendant, Gonsolidated Indemﬁity
.& Insurance Gomﬂany, a corporztion, and by leave of ihe
Court first had and obtained, and appearing specially and
for no other purpose, shows unto the Court as follows:

That the Consclidated Indemnity & Insurance Company
is a foreign corporation incorporated under the laws of the
State of New York with its principal office and place of bus—
iness in New York Gity in the State of New York and that at
the time of the commencement of this action it was not doing
business in Baldwin County, Alabama, nor was it doing business
by.agent in Baldwin County, Alzbama, but it was doing business

““in“Mohtgomery County, Alebama,at -thet time.and had.an agent. .. ..

therein, ,and was cqualified %0 do business under the laws of Alabama,

CONSOLID TED INDEMNITY & NSURANCE
7 N

orneys for Defenaant.
STATE OF KEW YCORK,
COUNTY OF NEIW YCRK.

Sefore me, j/f%ZLz‘ d/tiflzézﬂﬁA4n*%% notary oublic

iiQ?nd for saidé county in said state, perscnally appeared

f%g ; ‘~known to me, who first being duly-
éégrn*deposes and says that he is J/Z €L / ;

an officer of the Consolidated Indemmity & Insurance Comoany,

a corporation, defendant in the 2bove styled cause and as such

is authorized to make this affidavit; that he has read the

within a2nd foregoing plea and has knowledge oi the facts

therein stated and *that the facts therein stated are true and all .

if;tements made therein agre true according to his personal




knowiedge. / 2

Sworn to and subscribed before me this éij%ay of July, 183z,

in witness whereof, I have hereuntoc set my hand and SEAL OF

a.-a/f;ii;é vmszﬁiiiﬁ;g_f

. : .-: No 924‘;}

Semis

OFFICE,

: .S‘f&l‘e:nf_‘N i Vork,
County sf New York,

R T

DANIEL E. F‘III'N_N,“C.'lérk; of the: County of New York. and also Clerk of the Supreme Court
- for:the sald County, the same being a Court of, Record, havi g2 sedl, DO HEREBY . -
(CERTIFY, That 5t )  DSpnE B seal DO

B

whose naime is subscribed to the - deposition or certificate of the proof or acknowleds- . -
fﬁénpofwthe.annexed.iﬁst:r_ument, and-thereon written, :'was, at the time of taking such. -~ .. .. el
N depos?i»eion',_.-or proof and acknowledgment, a-Notary Public in-and for such County, duly -
~ ¢onrmissioned ‘and :sworn, and ‘Ruthorized by the laws of said State, to take depositions
anfte-adoinister-oaths 1o be used in any Court .of said State and for general purposes:
-andialso to-take acknowledgments and proois of deeds, of conveyances for land, tene-
“‘ments:or hereditaments in said State of N ew York. -And further, that T am well acquainted
withitkie haridwriting of 'such Notary Public, and verily believe that the signature to said
deg@si&i_’on ‘or :certificate of proof or acknowledgment is -genpi 7
CnIN-TESTIMONY WHEREOY, I have h?unto set my

" the said.Couft and County, the o A S 2198




J. E. NEWBERRY,

Plaintifr, IN TEE CIRCUIT COURT oF -

V. BALDWIN COUNTY ,

CONSOLIDATED INDEMNITY & ALABAMA.
INSURANCE COMPANY, A e

Corporation,

Defendant.

Makut%dewuuv

DEMURRER T0 COMPIATNT

Now comes the defendant and not waiving its ples in

- abatenent heretofore filed, but expressly insisting upon the

' same, nevertheless, because of the ruling of the Court, appears

a2s to the merits in the cause and demurs to the complaint therein
heretofore filed, and each count thereor, Separately and sever-
ally, and for grounds of demurrer a&ssigns the following:

1. 8=2id count is vague, indefinite ang uncertain in

that it does not allege the terms of the contract between the

plaintiff and defendant which is the basis of the action, either

in substance or in haec verba.
2. Said cownt is Vague, uncertain ang indefinite in
thet it does not allege wherein the contract alleged to have

existed between blaintiff and the defendant was breached.

Attorneys for zne Defendant



e BOTTO _tlon,mwﬁw

amended Pluuo

de B. NEWEEREY,
Plaeintiff

Ve

CONSOLIDATED INDEMNITY

& INSURANCE COMPANY, & BAIDWIN CCUNTY, ALABAMA.

j:::u:

Defenﬂant - .' :E

_“Comes nom' the plaintiff in the above entitled

-cause'and'exﬁebts to'ﬁhé:ruling of the Court entered

nereln pamnltt;ng thn defegdant %0 file an gmended plea

- in anauement and Lurtner excepus tc the allowing of

said amehdea Tiea 1n abauemenu to be filed without notice

to ths p;a¢n¢1 T of appllcatlon for leave %¢c Tfile said

PN

4222ﬁ%2égZ;gazZKZ:LZZ%ﬁ:ééiézzg;/
Attorneys for Plaintiff. -
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7. E. VEWBERRY, !
Pleintife i
IN THE CIRCULT GOURT

vs ﬁ
.. CONSOLIDATED INDEMNTFY = '§

& INSURANGE COMPLNY, & - "OF BAIDWIN COUNTY, ALARANA .
corporation, i
Defendant H

Comes now the plaintiff in the zbove emt itled
cause by his undersigned attorneys ang says that defendans
amended plea in abatement filed herein is bag in substance,

and plaintiff demurs thereto upon the following several

grounds, each ground being applied separately and severally

- to said amenged Plea in zbatement.

1. The allegatlons o; saLd plez do not dlsclose

'fwhebher defendant wae'r only doipg bu31ness in WOﬂugomery

~ Counﬁy, Alabema, at the time of +the institution of this

suit.
-~ 2. The allegations ¢ said plea do nob show that

-

the defendent was not doing business in Baldwin County,

Llebema, at the time the cause of action herein arose.

3. The allsgations of saia plea are imsufficient
0 show the venue of saig suit as elsewhere than in Baldwin
County, Alebama.

Lt oarf flrmitzvely appears vhat the venue of
this suit is in Baldwin County, Limbame, under Section 10471
of the Code of 1925.

5. It does not affirmetively appear that the
prﬁper venue of this suit is not Baldwin County, Alsbama,
under Section 10471 of the C cde cof 1023¢
€. Saigd purpo‘ ed plea In abztement is irsufficient,
in that it has not been signed by the defendant.

7. The verification to said plee in abatement is




dinsufficient.
8. The purported verification of said ples is
insufficient in failing to show that it is not mede

- simply upon information and belief.

SR e

cient in failing.tb state that the facts alleged

= is'insafﬁ‘

'Lnfsald pl&a are itrue in ShbSb&uce and in fact,

lG. Iu af 1rmat7ve¢y apnears from the records

. and £ les herein that said pl&a in abatement was waived

 DV the de*eneanz.

afPlzmatvvely anpaa;s from the certificate

'ofﬁthe C;erﬁ nereln that said plea in sbatement was not

-fllad Wzthi#‘tne ime ellowed Tor pleaalng and, accordingly,

said plea snoula not be recelved under Rule Twelve of the

_Cireuid Cou,ta = I L S SO e nalt

glz;,The:deféﬁééhf'baving entered into the merits
of this case ongits motion to vacate judgment herein entered
.cannot.now depend upon said plea in sbatement.
13, The defendant herein wzived the matter
rieaded 1n zbatement by applying to the Court for leave to
amend its originel plea in zbetement.
14, An amended plez irn asbadement is not allowable
unéer the laws of the State of ALlzdeama.
_ | 15. It affirmatively appears from the record: and
filesherein that the plaintiff had no notice irom.tbe defendanu__
T ot 1%s motion far leave o file an amendeawp*ea in abatement.
1&. The zuthority of the official taking the
affidavit of defendant’s officer; wio signed the verification,

does not sufficiently appezar.

i T L

Attorneys for Plaimtiff.
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;Insurance Company, & cor- ) . At Law.

 'dispute that the summons and compleint were served on defendsnt's

- lagent on isrch 16th, 1932, and that on April 13th. defendant’s

_anpears that the Clerk 4id not acknor¢edge receipt of the letuer
' ”’ ;_ana nlea and sala piea ‘was not" ¢1led Wltn the " papers in. the cause.waw
10n Aprll 25th 1932, there being no ples in the file, and the de-

 |fendant being adjudged in defsult, plaintiff took judgment by de-

yothers, and said motion was set down for hesring on lay 26th, 1932,

the cause, the Court felt that the judgment should not be set

J. E. Newherry, )

Plaintiff,

Vs, In the Cirecuit Court, Baldwin

Consolidated Indemnity & ) County, 4lsabema.

' _ Defendant._'

MOTION FOR NEW TRIAL.

On this motion it is made to appear to the Court withouds

‘attorneys forwarded by maeil to the Clerk of this Court a ples in
sbatement for filing in the cause with a request that they be notif

fiedlby the Clerk when the case would be called for trisl. It

fault for over %20,000.00. On Msy 18th, 1932, defendant filed

its motion for = new trisl alleging the foregoing facts,Vamong

4% the hearing on said date the Court was sstisfied from the rroof
vy effidavits, ete., thet the facts alleged in ssid motion were

;tégg’énd correct, but in view of the certificate of ﬁhe Clerk made
at the time of the default judgment thet no ples had been filed in

i381ae and new trisl grsnted for the purpose of = dilptory plea, hﬁt
Eonlg & sworn statement showing that defendant hsd 2 good defenée on
;the merits; whereupon the motion was continumed for thirty deys to
éallow-defen&ant to amend ite motion to show such defense, if any
Vit has, which amendment to the motion wes filed on lisy 28th, 1932.
EIn the meantime 1t is mede to appesr to the satisfection of the
EDourt that the plea in abatement sent the Clerk by the defendant
gon April 13th. was in fact recieved by the Clerk in his office an

April 14%h, before defeult because of failure to plesd within 30
- %
.




2.

| days, and was in faet marked filed by the Clerk on seid April
14th, 1932, put by him through mlstake gand without sny fault
on the part of the defendant' actually plsced in another file
 of papers on the Chancery‘gggéfgg the Court. The judgment by
default wes taken wrongfully and wnder & mistake of fact.

Through & mistake of an officer of the Gourt the defendant was

! @genied the. right of-vhe venefit-of-a lswful ples, 0T ‘g% “least the

legsl right to ¢1le a plea in asbstement, --whether good or bad, --
'2 and this W1tnout ‘eny fault or blame on his part, and without any
| negligence on his or his attorney sspart. This, to oy mind, is
anjust. ) . J. '

| It ié; thérefora, ordered and adjudged by the Courd

| that the default gudgment heretofore entered by the Court in

.} this cause e, and +the seame hereby 1s ‘seﬁ aside, vscabed end

held for naught, “gnd the csuse restored on the &ocket for trisgl

in the regular course ag if mno such 3udvment by defauwlt had been ‘

rendered and entered of reeord and tnls Tlth the rlght to the _

e T VU s et

”iwdéfendant to te heard on its ples in custement.

This June 22nd. 1932. '
s /R . .

JUCZE .«

......

i
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Plaintiff, BALDFIN COUNTY, ALABAMA.
V. )
o T
CONSOLIDATED (INDEMD ITY.&_IH*;TM'gQ
~ SURANCE CCHPAKY,. 4 CoTpor ation,ﬁ)f ) R .
Defenaant,t_f“ ',} '

Vor comes the ae-endant Consoll ate Indemnity & In-

éu*anco Gampany, a corporation, and avpearing specially and for
?QOICb ev nurbose, snows unte the Court as follows:

| @nat the Consolldateq Inde*nlty & Insurance Company is
-8 1"’ore:*.g_i,':::; co*noraulon,-_pcoraorauec uvnder the laws of the State
of New Yo*k, with i%s QOme Ole”e in New York Ciiy, in the
State of -New York, and that ot the time of the commencenent

of this action it was not doing business in Baldwin County,

Alabaha, nor was it doing business by agent in Baldwin County,

A abama.

J . P

R Y sty

Before me, _ Lowal’, /b e i oened @ NOTATY DUbD-

lic in and for sald state and county, personally appearsd

ARTHUR H. HAVUM , known tc me, who, being by me

first duly sworn, deposes and says that he is SECRETARY

an officer ¢f Consolidated Indemnity & Imsurance Company, a

orporation, defendant in the above styled cause, znd as such
is authorized to make this ‘affidavit ; that he nas read h
:tﬂﬁzuninﬂaﬂd-;orego;ngdpleawanawthaUftnewmatteTSmandmthingS”thereﬁ““”””W5““ff
'in_stated as facts are true and these stated upon information

and belief he verily believes to be ﬁrue.

7
f:../{./‘f—/&fv \\/\w

Svo_“ to dnd subscribed Trefore me
this {th day of April | 1933.

. In Witness Thereof, I have hereunto

set &Y nana and seal of OfAI”Ea

. ‘}Ww’f(

(I O
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Court for an enury of & Judgment by def au1u against said _

‘defendant, with writ of 1nqu1ry.

;ro‘_ E, 'W"?B %a. . E
Plgintist i IN THE CIRCUIT COIRT OF
vs i
CONSQOLIDATED INDEMNITY f BiaIDWIN COUNTY, ATABAMA,
ARD INSTRANCE COMPANY, e _
corporation, . X
B — T ) e

'Comes nowW %he- plain*ti"f in the above entitled

cause anq resnchlely s“ows unto the Cour% that the defend-~

ant herain has been auly served Wluh process more Lthan

tnwrty &ays prior to tde mak1££ of thls motion and that

said 6efendant hasﬁnot ¢1led_nerein-any epreareance, plee,

demurrer, or any other plesding amd is now in default,

WHEREFCRE, plaintiff respectfully moves the

///f;?)f%ﬁw//iy77z4¢4éff;z}7‘ f»eu¢?327:

Atborneys for Pleintifs
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7. T. NEWSERRY, i
Plein®if?t I IN THE CIRCUIT COURT CF
vs T
CONSOLIDATED INDEMNITY 1 BATDWIN COUNTY, ALABANZ.,
IND INSURANCE COMPANY, e
corporation, I
I

_ “? I; T.'W.fﬁigherSOn;_Clerk of thé Cirecult Cdurt

“of Bal@wiﬁ County, Llabama, 4o hereby certify that it
"'anvéers:from the records end files in my office that the
defendant Conso“1daued Indemnity and Insurance Compeny, &
corporauion, was &uly served wlth process herein on The
164k day of Merch A. D. 1932, DY service of process in
comnlianca with the 1éws of the State of Alasbama on the
Compissioner of Insurance of the State of Alebema, and that
T seid” QEFengERY Nas ot Tiled any eppeerance; plea;-demur ez,mwg;m4mww}
or any otner plesfing in This cause up to and including the

time of the execution of This certificate.

TN WITKESS ﬁTEREGF T pave hereunto set my hand ¢n&

.seal this V2 day of A.n;.::._;., 1932, | H

Glerk Ccircuit cowrt,Beldwin -
County, Alabema.
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7. B, NBWSERRY, - ]
Plaintiff g
. vs . ]IN THEE CIRCUIT COURE OF
CONSQLIDATED DDEMNITY LD i

- INSURANCE COMPaNY, & corpor- IBALDWiN COUNTY, ATABANA,
- atbion,

This cause coming on to be hesrd, upon motion

of pleintift for Jjudgment by default against the defendant,

and it appearing to the Court that the defendant nas been
duly served more than thirty deys next preceding the filing
of said motion and has failed to appesr, élea& or demur
within the time =zllowed by law and the rules of wractice

of this Court, it is ORDERED and ADIDCGED that a julgment

by default be and the seme is hereby entered against the

defenﬁaﬁtg*cdnao&i&aﬁedMin&emnitywan&mlasuran&ewCempany; S

" with writ of inguiry in favor of the pleintiff $o o jury

for the purpose of having pleaintiff's demages assessed,

en@ the Clerk of the Circuit Court of Baldwin County,

‘Alsbema, is hereby directed to enter seid judgment by

default with writ of inquiry on the record of this cause.

this 7-§ dey of April, 1932.

DO TEnAAIE A LR g e e S
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} coxporatlon,

J+. E. NEWBERRY,
Plaintize

CONSOLIDATED INDEKNITY -
AND INSURANCE COMPANY, a

!
i
vs J
i
{
§

Defen&ant

Cames now the nlalnﬁlff in the above entlﬁied

._:ééuse'and Tespectfully excepts to the order of this

_f Ebnoraale Court, dated +the’ 22n& day of June, 1932,

' vacating judgment neretofore entered herein ang reserving

- the Tights of the defenﬁant to be heard on its plea in

~ abatement, and furﬁher excepts %o each and every of the

o Eindings of fact as contained in said orger, -

% éf o %é ozt
Lfborueys for Plaintite
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V. I CIRCUIT CCURT ¢
COLSCLIDATID [TY & ) BALDWIN COUNTY, ALABAINL.
THEUZANCE COMPANY, 4 i
Corporation, :

- )

De en anu. o

Tow comes the defendsnt Consolidated Indemnity &
Insurance Company, a corporation, and appearing specially for

the purpose of this motion and not otherwise moves the Court

t aside the wverdict and ju

granted on, to-wit, April 28, 1932, a2nd %o grant & new btrial

of sgld cause, and Tor ground of said motion shovws unto the
Court as Tollows:

That the complaint in this cause was Filed on Iarch

.

ice of the Honorzble T. W. Richérson, Clerk

Llabame, ahd gerved

b

fei

LN

~ el - I DO, Al - o oy 2 (=2
. Greer, ag statutory agent of the defen-

dant, Consolidated Indemnity & Insurance Company, on Mearch 15,
1992, by the sheriff; that the firm of Hushton, Crenshaw & Rugh-

to defend the case on

its Wew York office To

-

was exacuved before

Rosalie W. MeCormack, a notary public, on April 7, 1832, and

o mailed o Ausn ton, Crenshaw & Husatom, lontgo méry, Alabems, on
'afhe'same-dafe; that on April 13, 1952, not heving Teceived éaid:
‘ples, Mr. Marion Hushtoa of the firm of Pushion, Crenshaw &.
._“ ishton, wired the Conscolicdated Indemnity & Insurance Company,
zs Tollows:

ry¥s sulil at Zay Minetie must bhe ansvwersd

Newher 2Tue
oy Tifteenth Please execute nlea in aoauemrnd
gent you April fourth and return Dy ail™r




Tt oat 1L:10 A, , April 19, Rushton, Crensnaw &
Rushton recelved The following telsgram Ivom the Vice~FPresident
of the Censolidated Indemnity & Insurance Conpany:

-’-T

Tewberry papers malled you on Monday STop-
‘Hegardis

13, shortly after the receint of sald Telegram and that it wes

oy \
1o

immediately mailed to the Honorable T. UW. Richardson, Clerd
o L 5o S (i D R LA, i - - P~ B L TR : —_—
the Circult? Court, Zay idinstte, Alabama, by salid Hushiton, Crenshaw

~

& Rushton, sccompeanisd with the

'—_5‘
?3
‘.J
e
i
I
[}
(=5
k4
(@]
I
e
l g,
(]
o

S. A. ¥reider, & stenogranhe

"Hon. Te e Hichardson,
Clerk of the Circuit Court
Day Minette, Ala.

. . . . BE:
Dear Sir:
Plegse file the enclosed plea in abatement and
enter our aypnearance for the defendant, and inform
us vhen the case will be called.

waé maelled in the United States M¥ail on April 18 at zbout nocon,
ed and addressed to "Hon. T. W. Richardson, Cierk
of the Circult Court, Bay linette, Alabama,” in an envelope
bearing the return address of Rushion, Crenshaw & Hushiton, Mont-
sier nor the enclosed plea

-

has ever been returned to sald Rushifon, Crenshaw & Rushton and
that unless vhe same were received by the sald T. %W. REicherson,
as Clerk, 1t must have been lost in the nalls.
That the Clexk of the CJourt at Bay iinette does not
customarily acknowledge letters with prompiness and that he

o e

usually informs ocut of towncounsel, 1f at all, vwhen cases are

set only & short tTime before the actual cgll of the case, and




[
L ]

aln ol

-that the Tailure to acknowledge receivpt of the letber date
April 13, 1932, was not unusuel.

That defendant was informed of the judgment taken nct

o uresenb. the delense b\ way of plea in abatement cr o the -

Deollars on account of the very transaction out of which this suit

arises and that 1t is not indebted To the s2id J. . Newbe

but on the contrary the said J. L. Newberry is indebted to it
in a large sum; that by agreement it is holding £29,000 principal

i

sum of the special assessment bonds of the Town of Roberitsdale,

Alabama, 2s security to indemnify itself for The amounts paid

O

uso 0y -1t onaccount ol the, seid J. . herry and that it has
attempted to sell said bonus so that it might realize enocugh

money to reimburse itself and to pay the balance, if any, o
the said J. . Newberry, but that the citizens of the Town of
by seld special assessment have not paid
any sum whatever of sald bonds to the szid defendan
~What sums have been paid into the ftreasury of the Tom of Zoherte-

dele have been lost by deposits in the Robertsdale State Sank

[

ant the Fermers & Merchants Bank of Foley, and that said defen-

dant holds no sum in any neture whatscever nor has 14 ever Te-

ceived any money on account of its relaticns with the saic J. 3.
Newberrv.
CONS0LAZDATED INDFENITY & IINSURLANSL CCONORAT
T
DY

ITs Attorneys
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VONTGOMIRY SCUNTY

b SLIRAITY

Before me, Mergaret Simpson, & notary public in

end for saidrstade and county, personally appeared Marion Rush-
ton, who on oath first being duly sworn, deposes and says thatl
he has read the within and foregoing motion; that he is one

ters and things stated in the Toregoing motion as facts are

d upon iaformation and belief he wverlli]

.thm

£
<t
@

“true and Those s

believes the same to be true.

this l?%h day ol

.3252?%4ﬁéﬁiﬁ/‘Agi;%<éJu}~\.

Novary rublif

st W/Zv 7/%7/9?”/7;2;*
a2 X /?gw Wf w Py Dt pai P, i
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STATE OF ALABAMA )
. MONTGOMERY CCUNTY )

‘Before me, _ Margaret S. Jomes , & notary public .

- in and for said state and county, personally appeared Marion
Bushton, known to me, who first being duly sworn, depcses and
says that he is the attorney of record for the Comsolidated
Indemnity & Insurance Company, & corporation, defendant in the
_above styleé cause; that no execultive officer of tue Conso lidated
Indemnity & Insurance Company is now residemnt in the State of
Alabama, and that it will be impossible before Mareh 2nd, 1935,.
for any officer of said company to verify the above plea in
sbatement filed in this case; that affiant, as attorney of
‘record,has become acguainted with and knows the facus stated
in the v1th1n and fcregozng plea in ebatement, and has autnor;ty
.to verlfy sala plea in abatemenu on behalf of said Consolidated

Inﬁemnity & Insurance Company, and that the facts stated

‘ = //"’
DMnim Lustta

sworn bo and subscribed before me

therein are true.

this the 1lst day of March, 1933.

/4%464>é%%/t22%<éf/9 (ﬁc}uag',

Nopary Public




J. Z. NEIBERRY,

Plaintiff,

ThNT ST N MTTT afareneriIL -
I¥ TE=s CIRCUIT COURT OF

Ve

COMSOLIDATED INDHLNITY &
INSURANCE COLPANTY C
poration,

A .
= LT

L e B L R it S T S S N e
3

Defendant.

St e

MOWTGCLIERY COUNTY

and for s2id state and county, vpersonally appeared Margaret

Simpson, who on oath Tirst belng duly sworn, deposes and says:
T am & stenographer in the office of Rushton, Uren-
shaw & Rushton, Montgomery, alabama.
remerber on the morning of April 13, 1802, Ir.

"

Werion Rushion dictated to me the following telegraxm, wihich 5

sent to the addressee therein mentioned:

!

Newberry sult at Bay Minette must be answered
by fif teenth Please zxscule plea in shetenen®
sent vou April fourth and return by Alr Meil

Marion Rushlon”
Thet the fils in the office of Hushton, Crenshaw &

Twushton shows that a Postal Telegraph Telegram was received in

the following words and Tigures:

"YE © APRIL 1% 11204

RUSHTON HTON-
BILL RY AL~
{BERRY D YOU . ON MONDAY STQP s
GLRDS - |

-y ottt o ot =y - Ao +
J B LEVINNED. 11i0An.T

Notery rfublic
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MOWTIGO

Before ne, Margeret Simpson, & notary public .in and
for said state and county, personalily apz area S. L. Kreider,
known to me, who on cath first being duly sworn deposes and says:

I was on April 13, 1952 a stencgrapher emplcyed In
the office of Rushion, Crenghaw & Rushbton, Attorneys at Law,
lontgomery, Alabama.

¥r. Marion Rushton of that firm at about noon dictated
to me the following letier:

"Hon. T. T. Richardson,

Clerk of Circult Courd,
Bey Llinette, Ala.
Re: J. 5. Newberry v. Conscoli-
: dated Indemnity & Insuranc
Dear Sir: Co.
Please file the enclosed »nlea in abajtement and
- enter ourppearance for uze QE*OHdant zud inform
s, when the case.will . bescallede oo R
y truly yours,
and gavg me & plea in avatement to send in szid letter. This
plea in abatement was the original of The attacned plea in
sbatement and the letter tcogedther with the =214 pilea in abate-
nent was mailed by me a2t aboul neon April 13, 1928, in United
Stetes Maill with Tfirst class postage attached, To T, ¥W. Ricaard-
son, Olerk of the Circuit Court, Bay liinette, LlzDama.

“Sworn Lo and suoscr¢bca vefore me,

-!-'h l

%/Mmﬁ Z%m

lotery Public

i
|
a.v

the 17%h day of =y, 1832.




‘ _£% “1¢¢@@$ Wwhereof, I have hereunio

J. B« NIWBIRRY,
Plaintiflf,

iI¥ THE CIRCUIT COUART OF
BALDEIN CCUNTY, ALARAYMA.
) '?a

- QONSOLIDATED INDENNITY & In-
,”ﬁﬁaﬁﬁg QoH Puﬂ?' 4 Corporation,

e N M Vv g o o e e Pt s

Y -

 "Eéﬁrccﬁéésﬁﬁéwéefénégn'; Gomsolidated Tma aw%xﬁy & In-
surance ﬁﬁmp&ﬁyaja-carp@xaﬁimm, and @opearing specislly and for
7o e%ker‘paxﬁbée;.ﬁhnws unto the Court as follows:

That th@.ﬁonsplidataﬁ Indennity & Insurance Gompany is

a foreign corporation, incorporated under 4he laws of the Staie
- of New York, with i%s Eome Office in New York Oity, in the
:aﬁate of Wew Ycﬁk, and thal at the time of the commencement
mf tmis sction. i% was not doing business in Baldwin County,
| Alabama, nor wes it doing business by agent in Baldwin (ounty,

' Alabwm&.

'&tﬁafneys'*ar Dete ﬁdmﬁ

}.
)
GOUNTY OF NZ% YORK } N
o ) __“ p _
Eefare ma, /M&VQ&«-/ﬁ’ /7w> ”ﬂ”/ <, f 2 netary pub-

1&3 in and for sald state and county, personally sppesred -

., known tc ne, who, beiag by me

rst duly sworn, deposes and gays that he is ,wggﬁgﬁgy

»

an sffic@r'ef Conesclidated Indennitv & Inaaramca Gcmnahy, a_-

. carnor&ti&n, defendans in the above gtyled cause, znd ag. avch
"13 aaﬁhaﬁlqed to ﬁ&n@ thga &ffig&viﬁ_ that ha “aﬁ read %&@

| hin and o”@@cing\niea and that the ﬁmtt@?3 and % ;hing. thare-
in stated zz faots are true and those stated unen information

and belief he wverily believes %o h@’%r&@."

"”éﬁéxé. 50 and subseribed before me
%kis. o 78n day Gf&@xﬁ , 1932.

'3et 7y hand and s@al 0; office.

.(.a
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