EDWARD H. NORTCON and
HAZEL M. NCRTON,

IN TEE CIRCUIT COURT OF

Plaintiffs,

BALDWIN COUNTY, ALABAMA

vE.

SOUTHERN BELL TELEPHCNE
& TELEGRAPH CO., a cor-
poration,

Defendant.
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Now come the Plaintiffs in the above styled cause EDWARD
¥, NORTON and HAZEL M. NORTON, by ﬁheir attorneys and demur to the
Pilea in Abatement heretofore filed by the Defendant herein, and as
grounds for said demurrer, separately and severally, set down and

assign the Ifoillowing:-

1. For that it affirmatively appears from the allegations
of said Plez in Abatement that the suit heretofore filed in Hobile
County, Alabama and the suii heretofore filed in Baldwin County,

Alabama are not for the same cazuse of action.

2. For that it zffirmatively appears from the allegations
of saild Plea in Abatement that the suit heretofore filed in Mobile
County, Alabama and the sult heretofspre filed in Baldwin County,

.

Alabanma zre not for the same right of action.

-~y

3. FEeor that it affirmatively appears from the allegations
of said Plea in Abatement and further from the allegations of the
attached copy of Complaint styied "IDWARD H. NCRTON and HAZEL M.
NORTON, PRPilaintiffs, vs. SCUTHERN BELL TELEPIONE & TELBGRAPH COMPANY,
a corporation, Deiendant, IN THE CIRCUIT COURT COF HCRBILE COUNTY,
ALABAMA , AT LAW, NO. 1178-Xrvin®, that the cause of action is based

upon the malicious and false publication of Plaintiffs’

business,
"Norton Kiddie Xollege', by the Defendant in its QOctober, 195& issue
of the telephone directory in Mobile County, Alabama; and that the
suit that the Complainant filed in Baldwin County, Alabama, which is
the subject ofi his Plea in Abatement, is based upon the false and
malicious publicatiOn of Plaintiffs’ business, "Norton Kiddie Xollegg',
by the Defendaﬁﬁ in the October, 1858 issue of the telephone directopy

in Baldwin County, Alabama; hence said suits are not for the same
: B Tae
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cause of action.

4. Forxr that it affirmatively appears from the allegations
of said Plea In Abatement and further from the allegations ¢f the
attached copy of Complaint styled "EDWARD H. NORTON and HAZEL M. NCR~-
TCW, Plaintiffs, vs. SOUTHERN BELL TELEPICNE & TELEGRAPH COMPANY, a
corporation, Defendant, IN THE CIRCUIT CQURT OF MOBILE COUNTY, ALA-
BAMA , AT LAW, NO. 1178-Irvin', that the right of action is based upon
the malicious and false publication of Plaintiffs' business, "Norton
Riddie Kollege', by the Defendant in 1its October, 1858 issue of the
telephone directory in Mobile County, Alabama; and that the suit that
the Complainant filed in Baldwin County, Alabama, which is the subjec]
of this Plea in Abatement, is based upon the false and malicious pub-
lication of Plaintiffs' business, "Norton Kiddie Kollege', by the
Defendant in the Cctober, 1958 issue of the telephone directory in
Baldwin County, Alabama; hence said suits are not oxr the same right

of action.
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PLEA 1N ABATEMENT
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- EDWARD H. NORTON and HAZEL M. |
| NORTON, S

Plaintiffs,

Vs,

SOUTHERN BELL TELEPHONE & TELE- |
GRAPH COMPANY, a corxporation, . |

Defendantyilf f?E
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IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT LAW |

CASE NO. 3 94L7]
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EDWARD H. NORTON and
HAZEL M. NORTON,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

Plaintiffs,
VS.

SOUTHERN BELL TELEPHONE & AT LAW  NO. 3947

TELEGRAPH CO., a corporation,

L [ St etk L L

Defendant.
PLEA IN ABATEMENT

Now comes the defendant, which appears specially and only
for the purpose of filing this plea in abatement, and for plea in
abatement to the complaint and to each and every count thereof,
separately and severally, it assigns the following: o

On, to-wit, August 19, 1959, Edward H. Norton and Hazel M
Norton, who are the same persons as the plaintiffs in this suilt,
filed a suit in the Circuit Court of Mobile County, Alabama, Law
Side, against the defendant, Southern Bell Telephone & Telegraph
Co., a corporation, defendant, which is the same corporation as
the defendant in thié suit, as will appear from the summons and
complaint, a copy of which is hereto attached and by reference
made a part hereof as though fully incorporated herein, in which
suit the summons and complaint was served on the defendant on,
to-wit, August 25, 1959.

This suit was filed in the Circuit Court of Baldwin
County, Alabama, on, to-wit, August 20, 1959, in which the summons
and complaint were served on the defendant in this cause on
September 9, 1959.

The two said suits are for the same cause of action and
between the same parties.

WHEREFORE, defendant prays that this sult be abated and
that the summons and complaint in it be quashed.

Dated this ?gfaay of Cctober, 1959.

SOUTHERN BELL TELEPHONE & TELEGRAPH

0., a corporation,
(Defegdanty

By f%ié?ﬁ A s

As its Dlstrlct Man%g?r




e | / )
Lo iNotary Publicé/ﬁgg;le County, Alabama

J. B. Blackburn

STATE OF ALABAMA l
MOBILE COUNTY §

Before me, the undersigned authority, within and for said
County in said State, personally appeared E. A. Herlong, who, after
being by me first duly and legally sworn, deposes and says: That
the is District Manager of the above named defendant; that he has

read over the above and foregoing plea in abatement and that the

7% JM%

facts stated therein are true.

Sworn to and subscribed before me on
this the £7 ay of October, 1959.
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PLEA IN ABATEMENT-:
i:EDWARD H. NORTON and HAZEL M.
© NORTON, |
Vs,

| SOUTHERN BELL TELEPHONE &% TELE-- o
- GRAPH CO., a corporation, _

’”plaiﬁtiffs;_ N

1_Defendant; _€7-7:"

IN THE CIRGUIT COURT OF = |
BALDWIN COUNTY, ALABAMA
AT LAW NO. 3917

H\\H]

net Y 1959

g\uﬁ { Ouck, {}!sﬁ{

J. B. BLACKBURN
ATTORNEY AT LAW
BAY MINETTE, ALABAMA



EDWARD H. NORTON & HAZEL P IN THE CIRCUIT COURT OF
¥. NORTON,
Plaintiffs %  BALDWIN COUNTY, ALABAMA.

Vs. 3%

SOUTEHERN BELL TELEPHONE &

TELEGRAPH C0., a corporation & LAT N0,
Defendant

COUNDT ONE

The plaintiffs are now, ond were at all times herein ~complained
of, engaged in the business of the operation of « prlayground and an
agccredited school for white children sir years of age and undepr.
Scid business is and was conducted at 1964 Hall'’s #;11 Boad, Modvile,
dlabama, under the name and Style of Norton Kiddie Kollege, adver-
tised and Enown as such. The plainZiffs have enjoyed good reputation
with the school authorities of Mobile County, Algbama, and they
have enjoyed the good will, patronage and irade with gll the
members of the community, they having confidence in the character,
integrity and reputation of the plaintiffs, both tndividually
end in their operation of seid playground and school. The Success
of the plaintiffs' business depends d@irectly upon continued accredi-
tetion from the school authorities of Mobile County, 4lebama, and
upon the patronage end good will of the COmmUNITY.

The defendant is a corporation engaged in conducting and
carrying on a telephone service or business in Baldwin County,
4labama, and elsewhere, and in the publicaetion of a telephone
directory in connection therewith. Such telephone directory
is circulated among and o telephone subscribers in Baldwin
County, Alabama, and elsewhere, and among the public generally
end at public telephone booths.

On or about the pirst day of October, 1958, the defendant

tn Baldwin County, Ala.
published, and did cause to be published, /in said telephone
directory, and in the section thereof described as the Classified
Telephone Dire&ﬁory,~a statement of and concerning the plaintifpfs
and their business herein abope described, which said statement
was in a conspicuous place in said classified T@lephone.Direcﬁory,
where it was read and seen by many thousands of subscribers of
said telephones, and others who read said Classified Telephone
Directory. Said statement was in the following words, that is
to says

"Norton Kiddie Follege
For Colored Children™

#ﬁ:_%n
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Z.
The defendant well knew said publication was and is

maelicious end false, and thal the same was intended to and

did erpose the plaintiffs to public ridicule and contempt,
lower them in the esiimation of the communiity, cnd deter others
Srom associating or dealing with ithem; wherefore, plaintiffs
were end are demaged and injured and are enitiiled to recover
damages in the sum of, to-wit, NINE THOUSAND, NINE HUNDRED

AND NINETY DOLLARS (§9,990.00).

CoOUNT TFO0

The plaintifyfs - claim of the defendant the sum of NINE
THOUSAND, NINE HUNDRED AND NINETY DOLLARS (§9,990.00) damages,
For falsely and maliciously publishing of and concerning them
in a telephone directory published in Baldwin Couniy, Alabama,
the following with intent to defame the plainti fifs, viz; -
that Norton Kiddie Kollege was for colored chiidren; on or
about the first dey of October, 1958,

COUNT THREE

Plaintiffes claim of the defendant the sum of NINE THOUSAND
NINE HUNDRED AND NINETY DOLLARS (§#9,980.00), demages for falsely
and maliciously publishing the following matier of ond concerning
the plaintiffs, with intent to defame the plainiififs, that is
to say, -

The defendant at all times hereingfiter mentioned was and
sttll is a corporation doing business undér the lows of the
State of 4lebamc, engaged in the conduct of a telephone business
in the Cournty of Beldwin, State of Alabama, and said defendant
then was and now IS the publisher of a Zelephone directory,
issued in connection with scid telephone business, which scid
telephone directory was then and is now widely read and knouwn
and wecs then and I8 now widely circuliated throughout Beldwin
County, A4dlabama, cnd all of the towns aend municipalities there-
in, cend elsewhere in the United States of America.

The pleintiffs at all times hereinafter mentioned were and
still are engaged in the business of the operation of @ pleyground
and school for white children siz years of age and undeér knoun
and advertised as Norton Kiddie Koellegey and for the purposes
of which the plainiifyfs have erpended large sums of money in

lands, in playground eguipment, in School duildings,in an
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aﬁditorium, in school egquipment arnd facilities, and in provisicn
fPor a teaching siaff. Seid playground has been available for
private rental by persons desiring to give parties jfor yddﬁg
children, and said school has been and is @ priveze school
providing kindergarten and pre-school training. The said
school was and ﬁs duly accredited as a private school for
white children.

The aforesaid playground and school now are cnd for all
the times since the establishment of the same hcve been
exclusively operated, maintained and used for and by white
persons and white children only. The plaintiffs and their
said pleyground and school have enjoyed good repuiation and
stending in the community and among the public generally.

In the Gctober 1958 issue of the telephone directory, and
on or about the first day of COcicber, 1858, in Baldwin Couniy,
Alabama, the said defendant, intending to injure the plainiiffs,
did falsely, wickedly, maliciously and willfully print, publish
and widely circulate and did couse to be printed, published and
widely circulated iIn and about said County and State, and
elsewhere, the foliowing Sfalse, scandolous and defamaiory
matter of and concerning the plaintiffs, to-witys

"Worton Kiddie Kollege
For Colored Children”

Said defendant, aend its agents, wrongfully, negligently
and carelessly failed and omitied to maeke invesiigation as
to the Truih of said maitter, insofar os the same concerned
the plainfiﬁf&, prior to the priﬁﬁing, publicaetion and circu-
lation thereof, cnd said article was false, scandalous and
defamatory of plaintiﬂfs and was known to defendant, its
servants and agents, so to be, and was printed, published and
circulated by defendant, as cforesaid, unlawfully and in wenton
and reckiess disregard of pleintififs’rights.

By reason of the aforesaid printing, publication and wide
circulation of said matier, plainiiffs have been brought into
public scorﬁ, infamy, contempt aend obloguy, and have been held
up as objects of scorn, shame, contempt and oblogquy among their

neighbors, friends, associates and aequeintances, and ameng
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those who have patrenized said playground and school, and among
good and worthy persons and citizens of the community, and
your plainiiffs have thereby been subjected o disgroce, ridicule,
odium and coniempt, and said mdtter has tended to harm the
reputation of plaintiffs so as to lower them in the‘estimation
of the community, and te deter others from assoczating or
decling with then.

By reacson of the preﬁises and of the aforescid wrongful,
ﬁnlaqful end malicious act of dqfendantvin printing, publishing
and circulating the aforesaid feise, scandalous, malicious and
defamatory libel of and concerning plaintiffs, plaintiffs have
been greatly injured to their damage in  the sum of NINE
THOUSAND, NINE HUNDRED AND NINETY POLLARS ($9,990.00).

COUNT F OUR

Plaintiffs claim of the defendant the sum of NINE THOUSAND,
NINE HUNDRED AND NINETY DOLLARS ($9,990.00), damages, for Saelsely

and maliciously publishing the following matter of and concern-
ing the plaintiffs, with intent to defame the plaintaﬁfs; fhat
i1s to say,-

The defendent at all times hereinafter mentioned wes and
8till is a corporation doing business under the laws of the
State of Alabame, engaged in the conduct of @ telephone business
in the Counity of Baldwin, State of Alabama, and said defendant
then was and new 18 the publisher of ¢ telephone directory,
issued in -connection with said telephone business, which said
telephone directory was then and is now widely read ard known
end was then and is now widely circulacted throughout Baldwin
County, Alabema, and all of the towns and municipalities there-
in, and elsewhere in the Onited States of America.

The plaintiffs at all times hereinafter mentioned were and
still are-engaged in the business of the operction of e playground
and school for white children siz years of age and under known
and cdvertised as Norton Kiddie Kolleges; and for the purposes
of which the plaintiffs have erpended large sums of money in
laernds, in playground equipment, in school buildings, in an
auditorium, in School equipment and facilities, and in provision

for a teaching staff. Said playground has been cvailable for
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privaete rental by persons desiring to give parties for young
children, and said school has been aend is a private school
providing kindergarten cnd pre-schoel training. The said
school was and is duly accredited as a privaete school for
white children.

The aforesacid playgrournd and scheol now are and for all
the times since the esitablishment of Lthe same have been
erclusively opercted, maintained aﬁd used for and by white
persons and white children only. The plaintiffs and their
sacid playgfound and schooi have enjoyed good reputaetion and
standing in the communiiy and among the public generally.

In the Ociober 1958 issue of the telephone directory, and
@n or about the first day of October, 1958, in Baldwin Céunty,
Alchbama, the said defendant, intending to injure the plainiiffs,
did falsely, wickedly, maliciously and willfully print, publiskh
and widely circulete and did ccuse %o be printed, published and
widely circulated in and about seid County and Stute, and
elsewhere, the following felse, scendalous and defamatory
matter of and concerning the pleintiffs, to-wit; |

"Horton EKiddie Kollege
For ¢Colored Cchildren'

Said defendant, and its agents, having knowledge of the
falsity of the published matter, and having the cuithority to
remove the aforesaid telephone directory from general circulation
and possession among the telephone subscribers and from among
the public, nonetheless permitted said telephone directories
to remain in genercl circulation and use.

By reason of the aforesaid priniing, publicction and wide
circulation of said matter, plainfiﬁfs nave been brought into
public scorn, infomy, contempt and oblogquy, and have been held
up as objecis of scorn, shame, coniempt and obloguy among
their neighbors, friends, associates and acguaintaﬁces, and
among those who have patronized seid playground and school,
and among good anc worithy persons aend ciitizens of the community,
and your plainitiffs have thereby been subjected to disgrace,
ridicule, odimm and coniempt, and said matter has tended <o

harm the reputation of plaintiffs se as to lower them




6.
in the estiﬁation of the communiity, end deter others jfrom
associating or dealing with them.

By recson of the premises and of the qforescid wrongful,
unlawful end melicious act of defendant iﬁxprinfing,
publishing ond circulating the aforescid false, scandalous,
malicious and defamatory libel of and concerning plainiiffs,
plaintiffs have been greatly injured %o their damage in +the
sum of NINE THOUSAND, NINE HUNDRED AND. NINETY DOLLARS
(§9,990.00), |

COUNT FIVE

Pleintiffs claim of the defendant the sum of NINE THOUSAND,
NINE HUNDRED AND NINETY DOLLARS ($9,990.00), damcges for recson
of the following, that is %o say,-

The defendent at all times hereingfter meniioned was and
still is @ corporotion doing business under the lows of the
State of Alabome, engaged in the conduct of @ telephone business
in the County of Baldwin, State of Alabama, and said defendant
then was and now is the publisher of ¢ telephone directory,
issued in comnection with scid telephone business, which said
telephone directory was then and is now widely read and known
and was then and is now widely circulated throughoui Baldwin
County, Alabama, and all of the towns and municipclities there-
in, and elsewhere in the United Stales of imerica.

The plaintiffs at all times hereinagftier mentioned were ang
still are engaged in the business of the operation of a playground
end school for white children siz years of age and under Enouwn
end advertised as Noriton Kiddie Eollegey; and for the purposes
of which the plaintiffs have erpended large sums of money in
lands, in schocl equipment and foacilities, and in provision
for a teaching steff. Scid playground has been availeble for
private rental by persons desiring to give parties for young
children, and said school has been and is a priveie school
providing kindergarten and pre-school iraining. The said
school was aend is duly cccredited as a privete scheol for
white children.

The aforescid playgreund end school now are and jfor all




7
the times since the establishment of the same have been
exclusively operated, maintained and used for and by white
persens ond white children only. The plaintiffs and their
said playground and school have enjoyed good reputation and
stending in the community end among the public generally.

Tn the October 1958 issue of the telephone directory,
end” on or about the first doy of October 1958, in Beldwin
county, 4lebama, the said defendant, intending to injure the
- plaintiffs, did falsely, wickedly, maliciousliy and willfully
print, publish and widely circulate and did couse to be printed,
published and widely circulated in and abou? said County and
State, and elsewhere, the following false, scandaclous and
defamatory matter of and concerning the plainiiffs, To-wit;

"Norton Kiddie Eollege
For Colored Children”

Said publication was mede without plaintiffs’ knowledge,
consent or approvel, in malicious and reckless disregard of,
aend in vielation of plaintiffs' right o privacy.

Seid defendant, in publishing, or causing to be published,
said matter, violated the plaintiff's right to privacy, which
plaintiffs were, and are entitled to enjoy, and seriously
jeopardized plaintiffs’ right to continue their operation
of said playground and kindergarien. Plaintiffs aver that
the defendant, in publishing or causing to be published
sai& matter did so maliciously, and in wreckless disregard
For ond violation of plaintiffs' right to privacy and
plaintiffs’® right to continue their said enterprise.

By reason of the matters hereinabove set Jorth, plaintiffs
have suffered g}eat mental anguish for fear that they would
lose their scid business enterprise; and pleiniiffs have
suffered further great mental anguish and have been humiliated
by recson of their having %o explain to their friends, neighbors
and associates, and to the public generally, that they do not,
and did not, and will not in the fulure, operate their said
playground and school, nor make the same available, To any
children other than white. By reason of defendant’s malicious,

unlawful and wreckless violation of plaintiffs' right to
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privacy, and by reason of defendant’s malicious, unlayful and
wreckless disregard of plaintififs’ right to continue to
operate their aforesaid enterprise as ¢ private playground

and private schoel for white children only, damages Should

be assessed against the defendant in ithe sum of NINE THOUSAND,

NINE HUNDRED AND NINETY DOLLARS (§9,990.00).

HOLBERG, TULLY, HODNETTE & MOBLEY
Atﬁorneys‘for Plaaajkﬂfs

(iii:?iﬁﬁer dppearing

Plaintiffs demand tricl by Jjury.

HOLBERG, TULLY, HODNETTE & MOBLEY
Atéorneys for Pla;ntzjfs

_ _ " {///TMEmoer Apnearznokj f//)r”/
The Defandant may be served ﬁg\iizﬁwng @ copy of the complaiQEJE

and SUmmMORS upBnR any 6fficer or any agent of Southern Bell

Telephone and Telegraph Company at its office in Bay Uinette,
Baldwin County, Alabama,

FILED

RAUG 20 1959
ALICE 1. DUCK, Tlerk
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LAW OFFICES
HOLBERG,TULLY, HODNETTE AND MOBLEY

HO?7 MILNER BUILDING

PO, 20X 47

MOBILE, ALABAMA

RALPH G, HOLBERG, JR.

ALBERT 4. TULLY

ROBERT E. HODNETTE, JR,

JOMHN W, MOBLEY

HERBQERT P.FEIRELMAN, JR.
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