CHZARLES O« CARLSON,
Complainant,

L

IN EQUITY.
-V~ IN THE CIRCUIT CQOURT OF

ISIDORE J. SCHILLER,
Respondent.

BALDWIN COUNTY, ATABAIA.

Mt S S

Comes the Respondent, ISIDORE J. SCHILLER, and for an-
swer to the bill of camplaint heretofore filed in this cause,
saysi

FIRST: He admits the allegations of the first para-
graph of the bill as to the age and residence of the parties.

SECCND S He admits the allegations of the second para-
graph ags to the prior ownership by Theodore A. Johnson of the
property therein described and here in litigation and Complain-
ant's indebtedness thereon.

THIRD: Respondent admits the allegation of the third
paragraph as to Complainant’s financial difficulties but denies
that the real property here involved was at that time worth be-
tween $20,000.00 and $25,000.00. On the contrary, Respondent
avers that said property was at that time worth but little more
than the indebtedness thereon, which was for the purchase price
of said property on which but a small cash payment had been made.
Respondent further says that the orange trees that were on same
having been killed by cold said property has increased but little
in value and is at the present time worth between $4,000.00 and
$5,000400.

FOURTH: R8gpondent emphatically denies that al lega-
tion of the fourth paragraph of the bill where in it is alleged
that Respondent at the time that the lands were transferred to him
was fully acquainted with the valuations of land in that vieinity.
He avers that he knew nothing of land values in Baldwin Cownty at-

that time except such information as he received from Complainant.
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That he learned of Complainant'a financial embarrassment and

hig inability to pay said indebtedness from Complainant's own
gstatement of having purchased the land, being unable to pay for
it, and his urgent request of Respondent to make the purchase

for the joint account of them both. That the agreement of
Avgust 15th, 1921, attached to the bill as Exhibit "C", embodied
the proposgition made to Respondent by Complainant, énﬁ ingtead of
being a loan by Respondent to Complainant, said agreement was, as
set out therein, a partnership arrangement to purchase said lands
and sell same for joint accowmt, and that there was noobligation
on the part of Complainant to repay to Respondent any sum whatso-
ever. Regpondent admits the contract as set out in Exhibit "C"
but denies that this was at any time considered by either party
thereto as a mortgage or security for repayment of a debt, or
other than as set out thereine

FIFTH: Respondent admits that Theodore A. Johnson
executed deeds for the lands to Respondent at Complsinant's re-
quest, but again denies that séid conveyance was intended as a
mortgage or instrument to secure the repayment of the money paid
for the lands. Respondent further denies that the relation of
debtor and creditor existed between the parties hereto or was
ecreated by the transaction, or that he is under any obligation
to Complainant other than to carry out the proyisions of the con-
tract set out in Exhibit "C" which he has at all tiues been ready
and willing to do, but ha; been unable to dispose of the lands at
a price that would justify a sale.

SIXTH: Respondent admits that he entered upon and
took possession of the lands in litigation but only under the
terms of the agreement, and that he has received certain monies
from same as turpentine leases, of which he has kept careful ac-
count and credited to the joint enterprise. He further avers,
however, that he has spent under the terms of his cotract a very

much larger amount in maintenance, supervision and improvement
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of said lands for which he has not been repaid.

SEVENTH: Respondent denies the allegations of the
seventh paragreph of the bill that the agreement embodying the
conditions agreed upon is usurious or that same was intended by
either party as a mortgage. He avers, on the contrary, that
the transaction was the not wmusual agreement whereby one party
finances a purchase for lands which are to be sold for the joint
benefit and that the money advanced was to be repaid out of the
proceeds of sale before any profits were divided. Respondent
further shows that sald contract contains no provision whatever
as to the payment in interest on the money paid for the lands
out of the proceeds of the sale and that when said purchase money
together with amount expended by Respondent for maintenance and
improvement is deducted from the price at which said lands could
be sold at the present time, the one-half of the profits that
would inure teo Resovondent would be less than eight per cent in-
terest upon the money Respondent has advanceds Respondent fur-
ther denies that there is any great disparity between the value
of the lands and the amount paid by him for their purchase or
that the transaction as mede was in anz??gequitable and unjust
or that Complainant is in any way prejudiced by a transaction
suggested by him snd entered into at his request, which saved
for him an interest in certain lands that he had contracted to
purchase but was unable to pay for which otherwise he would have
logt, and in which under the present arrangement he stands a
chance of recovering a small profit,

EIGHTH Respondent shows that after the lands hsad
been deeded to Respondent, Complsinant, without Respondent's know-
ledge or. consent, sold tinber from said lands and applied the pro-

ceeds to his own use; that in the year 1925 Complainent, without

Respondent's lmowledge, took possession of about two barrels of



pecans, the sole crop raised upon said lands, amd has made no ac-
comting thereof to Respondent of the value of said pecans, and
that this has been done subsequent to the initiation of the pres-
ent litigation and in contempt of this Honorable Court.

NINTH: Respondent further shows that on or about the
fifth day of September, 1922, Complainant regquested Respondent in
gsettlement of a personal debt of Complainant to deed to one N. A.
Nelson the North Half of the Northeast Quarter of Section Twenty-
three, Township Six South of Range Three East, eighty acres of the
land conveyed in the deeds of Johnson to Respondent, thereby recog-
nizing the wvalidity of this agreement, and as a consideration
therefor consenting that Respondent retain for his own use, clear
of the provisions of said agreement, any eighly acres in Section
Twenty~three that Respondent might select and under the terms of
this request Respondent now claims as free from s=id agreamant,r
and from the effects of the present litigstion eishty acres of
said land, the locastion of which he will designate as soon asg he
can conveniently come to Alabama and make the selection, being
not sufficiently familiar with the tract o do so without Derson-~
al inspection.

TENTH: Respondent further shows that he has in all

respects complied with his obligations under the agreement of
August 15th, 1921; that he has expended thereon more money than
he had expected to do when said agreement went into effect, to-
wit, about Bhree Thousand Dollars; that he has conveyed a part

of the land deseribed therein in settlement of Complainant's per-
sonal debt; that the orange grove upon said lands which gave them
& large part of their value has been destroyed by cold, and that
Respondent is ready to make sales of land ‘and make an equitable
division whenever a reasonable price for said lands can be ob-

tained, and to comply in all respects with the law and spirit



of the voluntary agreement suggested by Complainant with full

imowledge of conditions and entered into in good faith by Respon-

dent.
Having thus fully answered Respondent prays that the

bill be dismissed and that he may go henece with his reasonseble

costs in this behalf expended.

@«4% Becdic ytace

Solicifors for Respondent.
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CIRCUIT COURT OF
BALDWIN COUNTY.
IN EQUITY.

CERTIFICATE OF REGISTER AS TO NOTICE
BY REGISTERED MAIL. ‘
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MliEdlin office on this ... . /1—(/’5(“

day of -(,;.
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8587 SUMMONS—Original. . @ Gill Ptg. Co., Mobile
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~
The State of Alabama CIRCUIT comltg (E):gualgj,ynwm COUNTY,
BALDWIN COUNTY. '

To Any Sheriff of the State of Alabama—GREETING:
Isidore J.Schiller,

WE COMMAND YOU, That you summon...._ """ e R PR N
Ofet Chicago 111, . ‘elistads to be and appear before the Judge of the Circuit Court of Bald-

win County, exercising Chancery jurisdiction, within thirty days after the service of Summons, and there to answer,

plead or demur, without oath, to a Bill of Complaint lately exhibited by__ _______ ¢ AT ol el S 2 o M

g A Al e e e e e e R e
Isidore J.Schiller,

and further to do and perform what said Judge shail order and direct in that behalf. And this the said Defendant shall
in no wise omit, under penalty, etc. And we further command that you return this writ with your endorsement thereon,

to our said Court immediately upon the execution thereof.

WITNESS, T. W. Richerson, Register of said Circuit Court, this .. __ ___ 2 _9,13,1:1_, ______ day Of-__l‘l_@il.‘ .Qb:z__u i3
___________________________ 102, 4 fjf]‘/-C/P:??/j /
: e A R AR AL Sl e
Y ] Register.

N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register.
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Circuit Court of Baldwin County
In Equity

Recorded in Vol........__ .

—— e

THE STATE OF ALABAMA
BALDWIN COUNTY

Sheriff
Exacuted this, 2 ot %ot - 0. e = davof
S L i

by leaving a copy of the within summons with

Defendant.

- Sheriﬁ

Depu ty Shenﬂ‘
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Complainént. IT THE GIRGUIT GOURT-EQUITY SIDE.
BAIDVIN COUNTY, ALABALA.

- oe 4204
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)

)

)

)

)
-7 &= ;
ISADORE J. SCHILLER, }
)

)

e e e e e e T

This cause coming to be heard on this the 18th. day of February, 1925,c
on demurrers to the bill of complaint as filed by the respondent and the Court
having heard agrument of counsel upon the matters at issue and having understood
the matters at issue, the Court:is of the opinion that sald demurrers should
be overruled,

l. It is therefore ordered, adjudged and decreed that the demrrersof
the respondent te the bpill of complaint be amd the same are hereby overruled;
it is further ordered, adjudged and decreed that the respondent shall have and
is hereby given and allowed sixty days (60) f£from February 18th., 1925, within
vihich to answer the bill of complaint.

Ordered, adjudsged and decreed this 18th, day of February, 19256

s

Judge of the Circuit Conrt, Bal-
dwin County, Alabama. Sitting in
Equity-




NOTICE TO NON-RESIDENT. Times Print.

St A R A AR O a DR IR i ittt isedisiesions A THE STATE OF ALABAMA,

VS,

.......................................................... BASEl oA ORI e . s RS R R e © e B

that the Defendant .............ccceceus SRRARER N BBRILIBY, ..ot i it iy SR I

is a non-resident of the State of Alabama -pagiding-etodiboLontaas s arn. o R e

..... od %7 T O L DR R PO B e o R R e e e TR

and further, that, in the belief of said Affiant...... the Defendant .............. C o S over the age of 21 years; it is,

therefore, ordered that publication be made in the Baldwin Times, a newspaper published in Bay Minette, Baldwin

County, Alabama, once a week for four consecutive weeks, requiring......cc.ccocoeeiiccirnn. the said

RSP, ¢ -1, ¥, F.T-V-RN ST 5 et s, SRR o e S A

to answer or demur to the Bill of Complaint in this cause by the .......... 28thday of......... Hapeh ... ... 1924,

or after thirty days therefrom a decree Pro Confesso may be taken against ...........coooooomiiiiiii
//\ > Y /:' \

S D02 sttt
fftOIlf-') & Stone ¥ : Register.
Atty's far P1LL.



CHARLES O, CARLSON, - COMPLAINANT CIRCULT COURT,
BAIDWIN COUNTY, ALABAMA

IN EQUITY

Vs

ISADOR SCHILLER, - PLAINYLRR

Comes the Defendant in the above styled
cause and demurs to the Complainant's Bill of Complaint,
and says:

There is no equity in the Bill:

Solicitor's for Defendant



CHARLES 0. CARLSON,
Complainsnt.
CIRCUIT COURT, BALDVIN COUNTY, ALABAMA.

ISIDORE J. SCHILLER,
Defendant.

)
)
)
VS )
)
)
)

BRIEF OF DEFENDANT.

This csuse is submitted for decree on defendent's demurrer to
Compleinent’s bill of complaint.

The compleinant sesks to have certein deeds snd & conbrsect
declered & mortgeze snd permit him to redeem.

The materisl sllegations of the bill of compleint are that the
complainent wes indebted to one Theodore A. Johnson, which debt was
secured by & deed to the property involved in this suit; that com-
plainent was unsble to pey the debt and thet defendsnt sdvenced the
money to teke up the debt snd thet deeds, shown &s exhibits "A" and
"R", to the property were executed by Johnson to defendsnt; seid
deeds being dated April 21, 1921, end recorded Msy 30, 1921; that
on Augsust 15, 1971, defendent and compleinent entered into = contract
reletive thereto as follows:

"PHIS INDENTURE WITNESSETH Thet Whereas, the undersigned, ISIDORE
J. SCEILLER, of the City of Chicego, County of Cook snd State of
I1linois hereinsfter desiguated as perty of the first pert, is now
the owner in fee simple of record of the following described rssl
estete in the County of Baldwin snd State of Alebams, known and
described ss followe, to-wit:

: (Descripntion of property.)
EBU . 2 b

, WEEREAS, the undersigned, Cherles 0. Carlson, of the C%uy.of
Chicsgo, County of Cook snd Steate of Illinois, hereinsfter designated
gs the party of the second pert, is indebted to the ssid party of the
first psrt in the sum of Twenty-three Hundred Seventy-elght snd 64/100

(32378.64) Dollers, end is interested in seaid resl estete to the extent
only as hereinafter set forth.



NOW, THEREFORE, in considerastion of the sum of one ($1) dollar
and other good and velusble consideration by ssid second party to
said first party in hand peid, receipt whereof is hereby scknowledged,
said Isidore J. Schiller, party of the first part, hereby declares
that he holds the hereinsbove described resl estate subject to the
following and for the following purposes, to-wit:

That he is to sell the said real estate, or parts thereof, from
time %o time until the entire resel estate above described is sold, at
the best price and on the best terms then obtaineble; thet he is to
retain gll of the net proceeds derived from the sale of said resl
estate until he shell heve received the smount of the indebtedness
herein referred to, Twenty-three Hundred Seventy-eight snd 64/100
($2378.64) Dollers, without interest, wiaereupon said indebtedness
shall be deemed pesid, snd sll the net proceeds received over and above
The smount of seid Indebtedrsss shell be divided secually in two parts,
one part to be reteined by the party of the first part, end the other
pert to be peid by him to the said party of the second part as and
when received. .

It is hereby agreed between said parties of the first and second
parts that each shsll pay one=helf of &ll genersl and specisl taxes
end sny other disbursements necessery or expended in snd about the
holding and meintensnce of seid reel estate from time to time as such
texes end disbursements accrus.

The interest of seid party of the second part in said resl estate
shell be conclusively presumed to be psrsonsl property and not resal
estate.

WITNESS the hands snd sesls of the perties hereto this 15th day
of August, A. D. 1921."%

Complainent further alleges "thet at the time of the execution
end delivery of said deeds to defendent the relstion of debtor eand
creditor existed between compleinent end defendent on which compleinent
was, hes been and now is lisble to suit; that complainent under the
terms of their agreement was, hss always been snd now is under obligation
to repsy to defendsnt the emount psid out by him to Johnson for complein~-
ent that such deeds were made to defendsnt, not to extinguish, cesncel or
discharge the emount due by compleinent to defendent snd for such loan
but, in reslity to secure the repesyment of the seme end wes so intended
end understood by the defendent end complesinent; thet the written sgree-
ment between complsinsnt and defendent; which is hereto sttached as

exhibit "C" { conied in full sbove ) snd which embodies the conditions




under which the losn wes mede, recites that complsinant is indebted to

the defendent in seid sum."

Complainent further recites in paragraph six that defendant hes
entered into end taken possession of the property.

Paregraph seventh in substence recites that the slleged loesn
was usurious.

Defendant's demurrer is "that there is no equity in the bill.n

The courts will hold en sbsolute deed to be & mortosse when snd
only when there is & velid subsisting debt owing by the grsmtor to
the grentee.

Vincent vs. Welker (86 Alsgbema 333) wherein Justice Summerville
delivering the opinion ssid:

"If there be no debt due from the grantor to the grantee, there
cen be no mortgege, the ides of & mortgege without a debt to be sscured
by it is & legel myth in our system of Juris prudence.”

Heynie vs. Robertson (57 Alsbema 37) Justice Stone:

"It is unquestionebly the law that parties mey meke their own
contrect in thelr own terme, snd compel thelr performence es made
or recover dameages for their bresch, unless tney infringe a rule of
lew oZ public policy.

When contrecting they mey mold the terms to suit their own
conveniences or teste~--courts are not guasrdisns of the people who
ere sui jurie, not for the murmoce o0l promouncing uneir conmbrects
wise or unwise---The intentiong of coutrscting parties gethered from
the terms of their contrect must contrel in its interpretation, if
thet intention violete no principsl of law---

A mortgage is in equity & hypothecetion or pledge of property
for the security of =& debt. There must be & debt or there can be no
security for its pesyment. Hence it is seid if there is no debt there
cen be no morbtzege. Debt in this comnection, means & dubty or obligation
to pay for the enforcement of which sn gction will lie. In McKinley
ve Conley (12 Alsbame 678) it wes ssid, in effect, that whether &
trensection was & mortgesge or conditional ssle, depended on the inquiry,
did the perty heve & remedy for the recovery of The money on & debt.
And in Peples vs. Stollas, &t the December term 1876, (57 Alabama 58)
we said "the effect of 2 mortzege mede by one cepable in lew of ezecuting
such contrsct, is to leave on the mortgegor & personsel liebility for
the resedium of the debt, if on foreclosure the property mortgeszed feils
to yield & sum sufficient to pey in a1l



Compleinant alleges that the written sgreement between the complain
ant and defendant which is hereto sttached &s exhibit "C"™ (copied in
full sbove) snd which embodies the conditions, stc.

And the construction of tnis agreement is the determining factor
in the csse. If this sgreement does not create & debt owing by the
complainent to the defendent on which the defendsnt could meintain
ean ection for money complairisnt cannot recover.

The contrect is signed by both perties end in the light of the
lenguege of Justice Stone quoted above must determine the rights of
the parties unless it violate & prineipal of lew or be contrary to
public policy.

It is slementary that the instrument must be construed es a
whole end 211 perts will be looked to in determining its mesning.

The agreement recites that perty of the first nart is now the
owner in fee of record of the following described reel estate; thet
second party is indebted to him, that he holds the property for the
purposes: to sell the ssme at the best price, to retain out of net
proceeds the amount of the debt (purchese price) end to divide the
net proceeds between the nerties. Tt further provides lor payment
by each of one helf of genersl and specisl expenses and of taxes, and
concludes with the recital thet the interest of the second »arty
(Cerlson) is personal property.

The contrect cleasrly precludes the theory of s debt upon which
defendent could recover & money judgment. If there be a debt it is
repeyeble only out of the proceeds of the lend snd defendsnt could
not cleim peyment in eny other menners

The case of Nsbit vs. Were, et &l (30 Alabeme 60) under sn sgree-

ment to pey & debt by the delivery of specific erticle, viz iron end



See glso Jackson vs. Weddill. Where it is held debt will not
lie on =2 contrect to pay in benk notes.

Young vs. Scott (5 Alsbama 475)
Nill vs. Clay (48 Alsbame 253)

Should defendent enter suit for the suppnosed debt, defendant
under the above authorities has a perfect defense in this contrsact.

But supposing thet & debt does exist upon which complainsnt is
ligble, & construction we do not sdmit, he has contracted with the
defendsnt for the use of his money for en unlimited time, without
interest, he has bound defendant for services which he admits have
been performed, he is bound him for expenses which he admits have
been met. By the contrsect he has bound himself to recompense this
service to repey the expenses, and for the use of the money sdvanced
out of the net proceeds of the lands end defendsnt hes no other way
of reimbursement. To permit him now, siter defendent has fully
complied with the contract, to disavow its terms would not do justice.
The court could not compel their reimbursement, it has no wasy of
determining justice between the perties. Such provisions are binding
snd are not usurious.

Harmen vs. Lehrmen (85 Alabama 379)

Woolsey ve. Jones (84 Alsbeme 88)

Schlfelder et el vs. Corter's edmr. (64 Alabema 527)

Wright vs. licA (11 Alsbene 236)

Welson vs. McC (13 Alabeme 57,64)
Kitchen vs. Robinson (138 Alsbame 419)

Thig instrument does not purport to esteblish =2 debt, but to
define the richts end duties of the perties with reference 1o the
lends. It creates & pertnership in the lends and rests the title in
the defendemt in trust for the perties to this suit. The trust created

ig valid end enforcible.



Code 1923 Section 6913.

124 Alesbame 415, Seanders vs. Steele.

142 Alebema 339, Berry vs. Bromberg.

107 Alebsme 695, Simmons vs. Richeardson.

52 Alebeme 83, Pittmen vs. Corniff.

89 Alsbama 381, Cornell vs. Cole.

189 Alabama 209, Montgomery vs. Wilson.

113 Alebeme 589, Rogers Vs. Johmson.

145 Alsbame 683, Howison vs. Baird (opinion 40 Southern 94) where-
in.

"Compleinent end defendant entered into an egreement, whereby the
former was to procure & lease of coasl lands end devote hig time and
energies to the opening of a mine on the same, and the latter wes to
furnish the money necessery 0 »ut the mine into onerstion. The nerties
were L0 De equel partners in the ownership of the mine sfter defendant
Lad been paid for the monsy spent or advanced by him. The lesse was
obteined, and easch party sntered on the performence of his psrt of the
egreement. After some tims, defendent sent complainent & blank transfer
of the lease to be executed by complainent to defendant, snd asccompany-
ing the transfer sent a letter steting that complsinent had no interest
in the property until defendent was paid basck the money advenced by him,
eand then he had s half interest. Complainent accordingly executed the
transfer. Held, that defendent held title to the lease in trust for
the repayment to him of the sums advenced, end then for the benefit of
himself and compleinant in equel sheres.”

"A written declaration of trust containing a stetement of certain
conditvions is sn sdmission by the trustee of the performeunce by the
cestui que trust of s8ll conditions precedent to his right to sn eqguitable
interest in the property other thesn those stated therein.”

The power of sele in the cese is a power coupled with the interest
end is not revocsble.

G.O.da 6941

Thet the price veid for lends was sreatly 1ess then its value

is not of itself sufficient to rasise the resumption thet & deed sbsolute

was intended es a mortzage.

West vs. Hendris (28 Alsbeame 206) : )

Ropier vs. Gulf City Psper Co., (?7 Alsbema 126)

Vincent vs. Welker (86 Alsbama 333) :

§tollenwerck vs. Merks & Gegle (188 Alsbeme 587)

The ellegetion thet the debt secured thereby wes & continuing
debt Ffor which complsinent is lisble and that such deeds were mede nob
to extinguish the debt, etc. must be construsd together with the

allezetion thet the contrsect exhibit "C" embodies the terms. Thils




gllegetion is & conclusion of the plesder and in conflict with the
proper construction of the contract.

See Swift vs. Swift (36 Alsbama 147)
Stollenwerck vs. Marks & Gegle (188 Alsbema 587)

This last cese is conclusive as to the construdion of the contract
under consideration and it is fatal to complsinent's right of relief.

The facts ere largely parallel with the facte of the cese at
ber; Merk snd Gagle were purchasing certesin lends from Abrsham Brothers
and being unsble to meet the payments entered into & contract with
Stollenwerck whereby Stollenwerck advenced the money, obtained deeds
end advanced additicnal moneys to Marks and G%gle; the contract
provided for interest and taxes and further provided that Marks and
Gagle would sheare in the division of profits on a ssle; the cour’d
held that there was no debt creating the relationship of debtor and
creditor essential to fix the status of mortgasgor end morbtgazee and
denied relisf.

Respectfully submitted,

(Bl T7Fl (

/Défeﬁdent.

Solicitors £



Form 278 394

STATE OF ILLINOIS, |

COOK COUNTY., s Ss. I, ROBERT M. SWEITZER, County Clerk of the County of Cook, DO HEREBY
CERTIFY that I am the lawful custodian of the official reco: f N«»tarie's Public of sg%;l Count jand as such officer am
duly authorized to issue certificates of magistracy, that........ S Sl C o=t & o

s

whose name is subscribed to £ffe annexed Jurat, was, at the time of signing the same, a
Notary Public in Cook County, duly commissioned, sworn and acting as such, and
authorized to administer oaths and to take acknowledgments and proofs of deeds or
conveyances of lands, tenements or hereditaments, in said State of 1llinois, all of which
appears from the records and files in my office; that T am well acquainted with the hand-
writing of said Notary, and verily believe that the signature to the said Jurat is genuine.

IN TESTIMONY WHEREOF T have hereunto set my hand and affixed the seal
of the County of Cogk:fx} my/ﬂ’ﬁi’cgin the Ei/iy,/gf Chicago in the sai.c‘I/County this

<~ &/ dayOl e R
%%&t<¢fﬁégr'/; AL /(',r' /,.‘" - COUNTY CLE[{K
- 4

(‘loheser & Co., Pr‘ners. 127 N. Wells St., Cyfggo



CHARLES O CARLSON, IN THE CIRCUIT COURT, EQUITY-
Complainant, SIDE, BALDWIN COUNTY, ALA-
BAIA,

ISADORE J. SCHILLER,
Defendant.

AFFIDAVIT OF NON-RESIDENCE.

STATE OF ILLINOIS.
COUNTY OF COOK. =

Before me,é%ala 7;7 Ma Notary Public in and for

said state and county{ﬂnersonally appeared Charles 0. Garlson who is

known to me and who, after being by me first duly sworn, deposes and
says under oath;-

That his name is Charles O. Carlson, he 1s over the age of
twenty one years and is a resident of Chicago, Illinois. That he is
the Complainant in that certain cause now pending in the Circuit
Court, Equity-Side, Baldwin County, Alabama and in which Isadore J.
Schiller is the defendant; that Isadore J. Schiller is over the age
of ttenty one years and is a non-resident of the State of Alabama,
residing at 4755 h;r:h ﬁ;;ue;gyéggﬁge, Chicago, Illinois and that
service by publication is necessary against the said Isadore J.
Schiller to make him party defendant in said cause.

Sworn to and subscribed Maﬁﬂﬁ&&/
before me, a Notary Pub-
lic, my notarial seal being
reto affixed on this the

ne
Z,Zfo‘ sy of March, 1924.

N Gutid .

N ﬁ'ry Puullc Gook County,
- I.Jus.-‘t'e Of IllanlS.




CHARLES 0. CARILSON,
Complainant, IN THE CIRCUIT COURT-EQUITY SIDE.
R STATE OF ALABAMA,

BALDWIN COUNTY,
ISIDORE J. SCHILLER.

Defendant. -

TO THE HONORABLE, THE CIRCUIT COURT, EQUITY SIDE, STATE OF ATLABAMA, BALD-~
WIN COUNTY, AND THE HON, JOHN D. LEIGH, JUDGE THEREOF,
SITTING IN EQUITY:-

Comes your Compliginsnt, Charles 0. Carlison, and exhibits this, ;
his Bill of Complaint to declare a deed an equitable mor tgage and for i
general relief, against Isidore J, Schiller, amnd shows unto your Honor
end unto this honorable court as follows:~-

le That the complsinant and defendsnt are both over the age of
twenty-one years and are non~residents of the State of Alabams, residing
in tne.City of Chicago, Illinois; that the subject matter of this cause
is real property situted in Baldwin County, Alabamsa, ‘

2« That on heretofore, to-wit; April 12th,.,, 19281, and prior
thereto, your compliainant was indebted to one Theodore A. Johmson of
Silverhill, Alabama, and, as security for the payment of Sald THEETtEt=—
ness, said Johnson held title to the following described property of
the complsinant in Baldwin Cdunty, Alsbsma, viz:-

All of Block Five (5); Lots 1, 2, 3, 4, 8 9, 16, 17,

20, 23 and 24 in Block Twelve (128); of the Southeast

qusrter of the Southeast quarter of Section Three;

algo Lots 1 and 2 im Block 17; all of Block Eighteen

(18) except Lots 1, 3, 4, b and 6; all of Block 19

except Lots 1, 345, 6, 19, 23 and 24; Lots 4, 5, and

6 in Block 20; all of Block 29 except Lots 1, 22, 23

and 24; all of Block Thirty (30); all of Block Thirty-

one (31); all of Block Thirty-two (32) except Lots I

22, 2% and 24 of the Northwest gquarter of the partn-

west quarter of Section Eleven. All 19 Townsglp Six 1
(6) South of Range Three (3) East, (163 lots 1plal 5 !
inciuding streets and alleys, 1n the Town oi SlA{:E-

hill, as per piat on record in Belidwin County.
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%, That seid indeptedness was due snd nad been dus for some
time spnd your Complaimsnt was in financial difficulties end owing %o
his ingbility at that time to pay off and discharge gaid indebtedness
was about to lose said property which was then reasonably worth from
twenty thousamd dollars ($20,000,00) to twenty-five thousand dollars
($25,000400)

4, Thet the defendant, Isidore J. Schiller, hed at that time
owned and dealt in real estate in the vicinity where gaid lands were
located, was fully acquainted with lanis values in that viecinity, kn@j
the worth and value of complaimant's lends and of the difference be-
tween the amount due thereon amd their value and the said defemdant
waes also fully scquainted with the financial embarrassment of complain-
ant, of his inability to pay seid indebtedness and of the probability
of the lands\being lost to complsinsmt by reason of his inability to
ray off said debt to Johnson; that the defendant tnereupon offered to
loan to complasimeant sufficient money to pay off said indebtedness to
Johnson, the same to be used and hsndied by the defendant himself for
that purpose, but this to be dome only upon the following comnditions:-
That as security for the repayment of the loasn from defendant to com-
rleinant the complasinant should procure the said Johnson to deed all
of said property direct to the defendant and vest the legal title to
the whole of said lends in defendant and that as compensation for the
use of defendants money that this campisimant enter into an agreement
in substance, that the deferdant should retain the titlie to said prop-
erty as secwrity for the repasyment of the indebtedness due by compisin-
ant to defenmdent and the defendant, waile retaining the title under
sald deeds from Johnson, was to sell the saild reai estate, or parts
thereof, from time to time until the entire real estate was sold; that
the defendant was to retain all of the net Proceeds derived from the
sales of said real estate until he, the defendant, should have receiv-
ed the amount of said indebtedness, $2,378464, whereupon said indebt-
6dngss spould be deemed psid, ail net rroceeds over and above said
::i:::::ze:: ::t:;néi::dzzlzqually beween defendant and complasinant,

and to ray the other half to compisinant
88 and when received by defendant; that each should pay ome half of
The genersl and speciai taxes and other disbursements necessary or ex-
Pended in and sbout the holdiung and maintensnce of said real estate

-page two-
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from time to time. That your Compleinsnt, under the exigency then ex-
isting, realizing his inability to raise the money from his own re- _
sources to pay off said indebtedness and save his property, and be-
ing mrevailed upon by the Defendant, was induced to and did borrow
from the defendantfthe said sum and authnorized the defendant to pay
the same to the said Johnson for the discharge of complainant’s in-
debtedness which wes done and, for the purpose and with the intention
of securing the repayment of said loan from defendent to complainant
tne said Johnson was authorized and instructed by coﬁplainant to deed
seid property to the defendant; that Such conveyasnce was made by two
deeds dated April 12th., 1921 and which are now of record in the office
of the Judge of Probate of this county; that copies of said deeds are
nereto attached, marked "Exhibit A™ amd "Exhibit B" amd made a part of
this bill of complaint; that subsequent thereto, on to-wit; August
15the, 1981, complainant and defendant entered into a written agreement
embodying the conditions under wnich the ioan was made by defendant as
above sSet aut in substance; that said written agreement is of record
in the office of the Judge of Probate of this county, a copy of same
being hereto sttached, marked "Exhibit C" and msde a part of this bill,

5 Complainant further shows unto this court that the said John-
son had no contract or negoitations with defendant for said lamds but
executed said deeds by the direction and under authority from and of
your compleinant and in comsideration of the payment by the defendant
for camplainant of the indebtedness due on sald lands; that, in equity
your conplainant was the real grantor, the conveyance being made at
his instance and to seeure his indebtedness to defendant and, in equity,
all of thne title which defemndant acquired and holds comes from com-
plaimant;/ that such deeds were made to secure the repayment of & in-
debtedmness due by 'complaimant to the defendant; that such conwveyances,
although absolute deeds on their faee, are, in equity, mortgages to
secure the repayment of money; that at the time of the execution and
delivery of said deeds to defendant the reiation of debtor and creditor
existed between complainant and defendant; that the debt secured thereby
was and is & continuing debt in the hands of the defemdant on which
compleinant was, has been and is now liable to suit; that compiainant
under the terms of their agreement was, has always been and is now und-
er obligation to repay to defemdant the amount paid out by him to John-

son for complainant; that such deeds were made to defendant, not to ex=
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tinguish, cancel or discharge the amount due by complainant to defend-

ent for such loan but, in reality, to secure the repayment of the same
end was so intended and und srstood by tne defendant end complainant;
that the written agreement between complainant and defedant, which is
whieh embodies the conditions under

o the

hereto attached ss Exhibit C and
which the loan was made, recites that complainant is indebted ©

defendant in said sume.
6. Thet the defendant has entersd upon and teken possession of
sald property and exercises rights of ownership over sSame; that he has
gs0ld a part thereof and received the proceeds from such sale; that he,
the defendent, has received, from time to time, rents and profits there-
from on account of turpentine leases and otherwise. That your complain-
ant, when able, ready and willing, has sought to redeem said property
by paying to defendant all amounts legally due on account of said loan
but defendant refuses to allow such payment and redemption,
7. That the compensation to defendant for the use of the money
loaned, as provided by the agreement embodying the conditions under
which the loen was made, is usurious; that the provisions of said agree-
ment which permit the defendant to deduct from the proceeds of all sales
Yany disbursements expended in and a@bout the holding and maintenamce of
said real estate from time to time" is grossliy unjust to complainant

in that the defendant who, in equity is a mortgagee, may consume all

of salid proceeds by expenditures not authorized to be made by mortgagees
and to the damage of complainant; that even if such proceeds should not
be so consumed, the ome halif not consumed which the defendant, by such
agreement, would retain a&s compensation for the use of his monsy, would
amount to many times the proper, legal and just rate of interest onsaid
money and would be & usurious compensation; that such agreement and
conditions of said loan are therefore void on account of ususry except
as to the provision for the repayment of the money loaned and this the
complainant is ready, willing and able to repay, to-gether with such
interest and other charges thereon as to this court may seem meet and
proper. Complainant further snows that said loan has been repaid when
Proper credit is giveu for the rents and profits, use and occupation
and proceeds of sales received and enjoyed by the defendant, but if

compiainant is mistaken in this, and it be ascertained that said loan

has not been fully repaid, he is now ready, able and willing to repayd
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whatever sum mayrbe fairly and really and honestly due and to redeem said

property and does hereby offer to do equity in eil things and does sub-
mit himself to the jurisdietion of this court for sll purposes connect-
ed with knd incident to the doing of full and campiete equity and to the
foreclosure of said deeds as equiteble mortgagesS. Complainant further
shows that it would be grossly inequitable and unjust to ailow said deeds
to étand a8 absolute conveyances of said land and this on account of the
duress of circumstances under which they were made, of the great lossto
complainant and unreasonable and unjust bensfit to defendant, on account
of the great disparity betweem the value of lands and money loaned, that
to allow them to stand as absolute conveyances would be unconscienceable;
that to decree amd give to them Tneir real purpose, that of security,
would work no hardship on defendant,

PRAYER FOR PROCESS AND RHELIEF.

THE IREMISES CONSIDERED, Complainant prays that your Homor will
mage and enter such orders and decrees amd will issue or cause to be is-
sued such notices and summons to the said Isidore J. Schiller as will
make him & party defendant to this bill, requiring him to appear and
plead, answer or demur, within the time allowed by law in such cases.

That upon a final hearing of this cause that your Homor will ren-
der, adjudge and decree that the said deeds from Johnson t0 Schiller,
are mortgages from the complaimant to defendant to secure the indebted-
ness existing between them at that time and that the agreement embodying
the comditions of such transaction be declared void on account of usury
except to that portion providing for the repayment of the amount of loan
by this compleimant to the defendamt to-gether with suech fair, legal
and just compensation for the use?of the defendants money a8 your Honor
may think proper snd equitable; that a reference be ordered held by the
Register of this court to ascertain tne fair and proper amount due by
compiainant, if any, after excluding all matters not properly chargeable
and orediting on the smount originally due all proper credits by way
of rents and profits, value of use ard occupation and proceeds of sale
received by the defendant; that upon payment into court by complainant
of such amount as may be ascertained to be due by your Homor, that the
defendent, Isidore J. Schiller, be required to make, execute and deliver

deeds to all of seid property back to the complainant; that a reasonable

time be fixed for such re-conveyame by defendant after such payment by



-pPage Six-
compisinant and should the defendant fail to so re-convey within the
time fixed by your Honor that the Register of this court be ordered,
auﬁnorized and empowed to so convey said pfoperty and reinvest your
Complainant with such tvitle and to deliver such conveyamces to com-
Piaimaib.

Should your complainant, however, be mistaken in tne relief
sought herein and hereby, tThat your Honor will make, render and ent-
er such Jjudgments and decrees as will grant to compiaimsnt sSuch re?
lief, otner, further or different tnhnan tnat sought, to wnicn he, inm.
equity amnd good conscience is euntitied. And, as in duty bound, he
will ever pray, elc.,

STONE & STONE.,
Solicitors for Complainiit.

FOOT NOTE:~

The Defendant, Isidore J. Schiller, is required to answer
eacii and every paragraph of tne foregoing bill of compiaint, Irom L B
to "7", both imclusive, but answer under oath is nereby expressly

waivede STONE & STONE.
Solicitors for Complainant,.



This indenture, made this 12th day of April, 1921, between Theo-
dore A. Johnson and HannayJohnson, his wife, of the town of Silver-
hill in the county of Baldwin, and State of Alabama, parties of the f

first Eﬁrt and Isadore Schiller of the city of Chicago in the county
of Cook and statd of Illinois, party of the second part.

Witnesseth;- That the said parties of the first part, for arnd in
consideration of the sum of one dollar ($1.00) and other good and val-
uable consideration in hand paid by said party of the second part, re.
ceipt whereof is hereby acknowledged, grant, bargain, gell unto the said
party of the second part, and to his heirs and assigns forever, all
the followil described lots, pleces or parcels of land, situated in
the county of Baldwin and State of Alabama, and known and described as
followg, to-wit;-

All of Block Five (6); Lots 1, 2, 3, 4, 8, 9, 16, 17, 20, 23 and
24 in Block Twelve (12); of the southeast quarter of the southeast quar-
ter, section three (SR} of SEi, Sec. 23); also Lots One (1) and Two
(2) in Block Seventeen (17); all of block eighteen (18) except ILots
1, 3, 4, 5, and 6; all of Block Nineteen (19) except Lots 1, 3, 4, 5, 6,
19, 23, and 24; ILots 4, 5, and 6 in Block Twentyg (20); all of Block
Twenty Nine (29) excepf Lots 1, 22, 23 and 24;0f the; All of Block 30;
all of Block 3l; all of block 32 exeept lots 21, 28, 23 and 24 of the
ﬁﬁithweSt %&?rter of the northwest quarter of section Rleven (NW} of
» S@Ce , 811 in township six south of range three east (163 lLots

N\

N\
in all, including streets and alleys in town bf Silverhill, as per
plat on record in Baldwin County, Alabamsa.

ties of the first part, for their heirs, executors and administrators,
do covenant, promise and agree, to and with the said party of the sec-

& ond part; his heirs and assigns, that they have not done or suffered to
be done, anything whereby the said premises hereby granted are, or may
be, in any manner encumbred or charges; and that the said premises a-
gainst all persons lawfully claiming, or to claim the same, by, through
or under them, they will warrant and forevexr defend.

:§_ And the said Theodore A, Johnson and Hanna Johnson, his wife, par-
&
R

And the said party of the first part hereby expressly wadive and ree
lease any and all right, benefit, privilige and advantage, and exXemption
under or by virtue of any and Statutes of the State of Alabama, provid-
ing for the exemption of homegsteads from sale on execution or otherwise.

In witness whereof, the said parties of the first part have hereunto
set their hands and@ seals the day and year first above written.

Theodore A. Johnson (Seal)
Signed, sealed and delivered in the Hanna Johnson (Seal)
presence of Oscar Johnson.

State of Alabama,)SS.
Baldwin County )) :

I, Oscar Johnson, a notary public in and for said state and coun-
ty, 4o hereby certify that Theodore A. Johnson and Hanna Johnson, his
wife, whose names are signed to the foregoing conveyance and who are
known to me, acknowledged before me on this day that, being informed of
the contents of said conveyance, they executed the same voluntarily on
the day the same bears date.

Given under my hand this 2lst., day of April, 1921.

otaTte 0T WAL
Baldwin County. ) -
Iy Ogcar Johnson, a notary public in and for said state and
county, do hereby certify that on the 21st day of April, 1921, came be-
fore me the within named Hanna Johnson, known to me to be the wife of
the within named Theodore A. Johnson, who being examined separate and

apart from her hushband in reference to her signature to the within con-

veyance, acknowledged that she wigned the same of her own free will and

acoord and without fear, congtraint or threats on the part of the husband.
In witness whereof, I hereunto set my hand this 21st day of

April, 1921.

(Seal) Oscar Johnson, Notary Publie

Piled for record May 26th., 1921 at 2 pm/

Recorded May z0th, 1921,

J
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Special Warranty Deed.

This indenture made this 12th day of April, in the year of our
Lord one thousand nine hundred and twenty one (1921) between Theo=-
dore A. Johnson and Hanna Johnoson, his wife, of the town of Silver-
hill in the county of Baldwin and state of Alabama, parties of the
first part and Isidore J, Schiller of the city of Chicago in the
county of Cook and state of Illinois, party of the second part.

Witnesseth:~ That said parties of the first part, for and in con-
sideration of the sum of one dollar ($1.00) and other goodrand val-
uable considerations, in hand paid by said party of the second part,
receipt whereof is hereby acknowledged, grant, bargain and sell unto
the said party of the second part, and to his heirs and assigns, for.
ever, all the following described lots, pieces or parcels of land,
gituated in the county of Baldwin and state of Alabama& and known and
described as follows:-

The northwest quarter of the southeast quarterf{NW: of ); and
the north half of the southwest quarter of the southeast quarter of
gsection twok (60) sixty acres; and the west half of the northeast quar-
ter and the northeast guarter of the northeast quarter; and the south-
east quarter of section twenty three (23); all in township six south
of range three east of St. Stephens Principal Meridian; in all 340
acres more or less in Baldwin County, Alabama.

And the said Theodore A, Johnson and Hann& Johnson, his wife, par-
ties of the first part for their heirs, executors and administrators,
do covenant, promise and agree, to and with the said party Sf the sec-
ond part, his heirs and assigns, that they have not done, or suffered
to be done, anything whereby the said premises hereby granted, are or
may be, in any ma&nner encumbred or charged; and that the said premises
against all persons lawfully claiming, or to clain the same, by, through
or under them, they will warrant and forever defend.

And the said parties of the first part hereby expressly waive and
release any and all rights, benefits, privliiges and advantages and ex-
emption under or by virtue of any and all Statutas of the State of Ala-
bama, providing for the exemption of homesteads from sale on execution
of otherwise.

In witness whereof, the gsaid parties of the first part have here-
unto set their hands and seals the day and year first above written.
Signed, sealed and delivered in
the presence of Oscar Johnson. Theodore A, Johnson gaeal

Fanna Johnson seal

State of Alabama,)SS
Baldwin County. :

I, Oscar Johnson, & Notary Public in and for said state and county,
do hereby certify that Theodore A. Johnson and Hanna Johnson, his wife,
vhose names are signed to the foregoing conveyance and who are known
t0 me, acknowledged before me on this day that, being informed of the
contents of the said conveyance, they executed the same voluntarily
on the day the same bears date.

Given under my hand thig 2lst day of April, 198l1.
(Seal) : Oscar Johnson, Notary Public.

state af Alabama,)SS
Baldwin County

I, Oscar Johnson, a Notary Public in and for said state and county,
do hereby certify that on the 2lst day of April, 1921, came before me
the within hamed Hanna Johnson, known to me to be the wife of the with-
in named Theodore A. Johnson, who, being exemined separate and apart
from her husband with reference to her signature to the within named
conveyance, acknowledged that she signed the same of her own free will
and accord, and without fear, constraint or threats on the part of
the husband.
192{n witness whereof, I hereunto set my hand, this 2lst day of April,

(]
{ Seal) , Oscar Johnson, Notary Public.
Filed for record Mayb26th, 1921 at 2 pm.
Recorded May 30th, 1921.

Jag M Voltz, Judge of Probate.
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THIS INDENTURE WITNESSETH Thet Whereas, the undersigned,

ISIDORE J. SCHILLER, of the City of Chicago, County of Cook and
State of Illinois, hereinafter designated as party of the first
part, is now the owner in fee simple of record of the following
deseribed reel estate in the County of Baldwin, and State of
Alabema, known and described as follows, to-wit:

>f 411 of Block Pive (5); Lots 1, 2, 3, 4, 8, 9,
16, 17, 20, 23 and 24 in Block Twelve (12);
of the South East quarter (S.E,%) of the South
Bast quarter (S.E.Z) of Section three (3);
glso lots 1 and 2 in Bloek Seventeen (17);
A1l of Block Eighteen (18) except Lots 1, 3, 4,
5 and 6; All of Block Nineteen (19) except Lots
1, 3, 4, 5, 6, 19, 23 and 24; Lots 4, 5, and 6
in Block Twenty (20); A1l of Block Twenty-nine
(29), except Lots 1, 22, 23, and 24; All of Bloek
Thirty (30); All of Block Thirty-one (31); All
of Block Thirty-two (32) Except Lots 21, 22, 23
and 24, of North West quarter (N.W,;) of the
North West quarter (N.W.Z) of Section Eleven (11)
All in Township 8ix (6) South, Reange Three (3)
Bast, (163 lots in all, including streets and
alleys in lown of Silverhill, as per plat on

racord.4in.Baldwin County. Alabama,) 2also. : e

The North West wguarter (N.W.%) of the South
Bast quarter (S.E.-); and
The North half (N.,%Z) of the South West
quarter (S.W.%) of the South East quarter
(S.E.%) of Section two (2), (60 acres); and
¢~ The West half (W.%) of the North East quarters—
The North East querter (N.Z.%) of the North
East quarter (N.B.Z); and the South East
guarter (S.L,Z) of Section twenty-three (23)
all in Township Six (6) South, Renge three
(3) East of St. Stephens Principal leridian;
in 81l 340 acres more or less.

X

WHEREAS, the undersigned, Charles O, Carlson,“bf the

City of Chicago, County of Cook and State of Illinois, heréinafter

designated as the party of the second parf, is indebted to the said
party of the first part in the sum of Twenty-three Hundred Seventy-
eight and 64/100 (@2578.64i bollars, and is interested in said reel
estate to the extent only as hereins fter set forth.

NOW, THEREFORE, in considerstion of the sum of One ($1)

Dollar end other good and veluable consideration by said second
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party to said first party in hand paid, receipt whersof is hereby
acknowledged, said Isidore J. Schiller, party of the first part,
hereby declares that he holds the hereinabove described real estate-
subject to the following and for the following purposes, to-wit:

That he is to sell the seid real estate, or parts
thereof, from time to time until the entire real estate above
described is sold, at the best price and on the best terms then
obtainable; that he is to retain all of the net proceeds derived
from the sale of said real estate until he shall have received the
amount of the indebtedness herein referred to, Twenty-three Hundred
Seventy-eight and 64/100 ($2378,64) Dollars,without interest, where-
upon said indebtedness shall be deemed paid, and all the net proceeds
received over and above the amount of said inhdebtedness shall be
divided eguelly in two parts, one part to be retained by the party
of the first part, and the other part to be paid by him to the ssid
party of the second part as and when received.

It is hereby agreed between said parties of the first and
second parts thet each shall pay one-half of ali generel and special
taxes and any other disbursements necessary or expended in and about
the holding and msintenance of said real estate from time to time
a8 such taxes end disbursements acecrue.

The interest of said party of the second part in said
real estate shall be conclusivel§'presumed to be personal property
and not resl estate.

WIDNDSS the hands and seals of the parties hereto this

A

AeDs 1921




STATE OF ILLINOIS

SS8.
COUNTY OF COOK
g . -t notary public in and for

gsaild County and State, do herebg certify that ISIDORE J., SCHILLER

and CHARLES 0. CARLSON, whose names are signed to the foregoing

Instrument, and who are known to me, acknowledged bafore me, on

this day that being informed of the contents of the said Instrument






