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C::IARLES O. CARLSON, ) 
Complainant , ) IN EQUITY. 

) 
-vs- ) IN THE C lRCUIT COURT OF 

) 
ISIDORE J. SCHILLER, ) BALDWIN COUI~Y , ALAB.A.I.:A. 

Respondent . ) 

Comes the Respondent , ISIDORE J . SCHILLER , and for an

swer to the bill of ccmplaint mretofore filed in this cause , 

says : 

FIRST : He admits the all e:gat ions of the first para-

graph of the bill as to the age and residence of the parties . 

SECOliD : He admits the allegations of the second para-

graph as to the prior ownersh ip by Theodore A. Johnson of the 

prqperty therein described and here in litiga tion and Complain

ant's indebtedness thereon. 

THIRD : Respondent admits the al l egation of the t hi rd 

paragraph as to Complainant's financial difficulties but denies 

that the real propert y here involved was at that time worth be-

tween $20 , 000. 00 and $25,000 . 00. On the contrary , Respondent 

avers that said property was at that time worth but little more 

than the indebtedness thereon, which was for the purchase price 

of said property on which but a small cash p ayment had been made. 

Respondent further says that the orange trees that were on same 

having been killed by cold said property has increased but little 

in value and is at the present time worth between $4 , 000. 00 and 

$5 , 000 . 00. 

FOURTH: R§spondent emphatically denies that allega-

tion of the fourth paragraph of the bill where in it is alleged 

that Resoondent at t h e time t hat the lands were transferred to him ... 

was fully acquainted with the valuations of land in that vicinity. 

He avers that he knew nothing of land values in Baldwin Count ,- at-

that time except such information as he received from Complainant • 
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That he learned of Complainant's financial embarrassment aad 

his inability to pay said indebtedness from Complainant's own 

statement of having purchased the land, being unable to pay f or 

it, and his urgent request of Respondent to make the purchase 

for t he joint account of them both. That the agreement of 

August 15th, 1921, attached to the bill as Exhib it "C", embodied 

the proposition made to Resp ondent by Complainant, and instead of 

being a loan by Respondent to Complainant, said agreement was, as 

set out therein, a partnership arrangement to purchase said lands 

and sell same for joint account , and that t here was no obligation 

on the part of Complainant to repay t o Respondent any sum whatso-

ever. Resp ondent admits the c ontract as set out in Exhib it ''C" 

but denies that this was at any time considered by either party 

thereto as a mortgage or security f or repa~nent of a deb t, or 

other than as set out t herein. 

FIFTH: Respondent admits t~at Theodore A. Johnson 

executed deeds for the lands to Resp ondent at Complainant's re

quest , but again denies t hat said conveyanc e was intended as a 

mortgage or instrument to secure the repayment of the money paid 

for the lands. Respondent further denies that the relation of 

debtor and creditor existed be~ween the parties hereto or was 

created by the transaction , or that he is under any obligation 

to Complainant other t Dan to carry out the provisions of the con

tract set out in Exhibit "C" \'Thich he has at all t i :...es been ready 

and willing to do , but has been unable to disp ose of the lands at 

a price that would justify a sale. 

SIXTH : Respondent admits t~at he entered upon and 

took possession of the lands in litigation but only w1der the 

terms of t he agreement , and that he has received certain monies 

from same as turpentine leases, of '!Thich he has kept careful ac

count and credited to the joint enterprise. He further avers , 

however , that he has spent under the terms of his contract a very 

much larger amount in n~ intenance , supervision and in~rovement 
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of said lands for which he has not been rep aid . 

SEYEI:!TH : ~esp ondent denies t h e allegations of the 

seventh :.9aragr~h of t he bill t hat the agreement embodying the 

conditions agreed upon is usurious or t hat same v1as intended by 

e ,;.ther party as a rr ortgage . 3:e avers, on t .he c ;n trar- , that 

tne transact i on v~s t he not unusual agreement whereby one p arty 

finances a purchase for l ands ~hich are to be sold for the joint 

benef it and t hat t h e money advanced was t o be rep aid out of the 

proceeds of sale before a ny p r of its ~'!ere di vided . Resp ondent 

furt .f.~.er sh o'."!S t hat said contract contains no ~revision whatever 

as to t h e pa yment in interest on t h e money p aid for the lands 

out of the proceeds of the sale and t hat when said purchase money 

to3et 1··er '.;it l::. ar.:.our1t expended by Res:p ondent for Ifta.intenance and 

i mprovement is deducted from t h e 9 rice at whi c h said lands could 

be sold at t he present time , the one -half o:: t he prof its t l:at 

v1ould inure to Resoondent would be les s t han eight per cent in-

terest u9on t he mon ey HeSj?Ondent has advanced. Res.9 on dent f ur -

t~.er den ies t hat t he re is any great disparity bet'Heen t h e value 

of t he lands and t h e amount paid b y h i m for t heir yurch8se or 
''lay 

t l a t t .f_e t ransact ion as nnde 1.1as in an~ineq_uit able and un just 

or t r.at Com"9 lainant is in a ny '.'lay prejudiced by a tran sact i on 

s t~ge sted by h im and en ter ed into at h i s request , ~hi ch saved 

f or h im an interest in certaiL lands t r at h e had contracted to 

purchase but ·.aas unable to pay for ''lh ich ot.r erwise he would hq ve 

lost, and in which unde.r t .b e p res en t arrangemen t he s tands a 

c ance of recover ing a small p rofi t. 

EIG:iTH: Resgondent s .f.ovJS tha t after t 1 e lands had 

been deeded t o :rtes;> onder t, C om:pl a i nant, ~7i t out ~es'O ondent 1 s kno'.'!-

l edg e or. c onsent , sold t i1 b er f r om £aid lands and a pp lied t .r_e ) TO-

ce eds to n is orm us e ; t r.at in t he y ear 1925 Com~ lainant , '.'l it.n.out 

Resp ondent ' s !rnowledg e , t o ok p ossession of ab out t1.•ro barrels of 



pecans , the sol e crop raised upon said lands , and has made no a c

counting tDereof to Respondent of the value of said 9ecans , and 

that this has be en done subsequent to the initiation of the p res 

ent liti~ation and in contempt of this Hon orable Court . 0 

Respondent furtner sho··.rs that on or about t:.e 

fifth day of be9tember , 1922 , Complaina nt requested Respondent in 

settlement of a p er sonal debt of Complainant to d.eed to one N. b.. · 

Kelson the North iialf of the northeast ~uarter of Section ~wenty-

three , T ovmship ::>ix South of Range Three ~ast , eighty acres of t11e 

land conveyed in the deeds of Johnson to Respondent , thereby recog

nizing t h e validity of this agreement, and a s a consideration 

therefor cons enting that Res9ondent retain for his o1m use , clear 

of t he provisions of s aid agreement, any eighty acres in Section 

Twenty- three that Respondent might select and under the terms of 

this re quest Res}ondent now claims as free from said agreement , 

and from the effe cts of the 9resent liti~ation eighty acres of 

s aid land, the loc ation of which he will designate as soon as he 

can conveniently come to Alabama and make the selection , being 

not sufficient l y familiar wit h the tract t o do so without p erson 

al inspection . 

TEliTR : Respondent further shows that h e has in all 

resp ects complied with h is obligations under the agreement of 

August 15th, 1921 ; that he has expended thereon more money than 

he had expected to do \'lhen said agreement went into effect , to 

wi t , about ~hree fhousand Dollars ; that he has conveyed a p art 

of the land described therein in settlement of Complainant ' s per

s onal debt ; t hat the orange gr ove upon said lands which gave them 

a large part of tLeir value h as been destroyed by cold , and that 

Respondent is ready to make sales of land and make an equi table 

division whenever a reasonagl e price for said lands can be ob 

tained , and to comply in all respects with the l aw and spirit 



o£ the voluntary agreement sugg ested by Complainant with full 

Knowledge of conditions and entered into in good faith by Resp on

dent . 

liiaving thus fully answered Respondent 9 rays that the 

bill be dismissed and t hat he may g o hence with his reasonable 

costs in this behalf expended. 

(L,~<r ~ l'dv~, 
ors for Respondent. 

, 



ss-;·2 CERTIFICATE OF REGISTER AS TO NOTICE BY REGISTERED MAIL. B a ldw in T imes Print. 

CIRCUIT COURT OF 

.•••• ~~:·~. : 
.... ... ~NTY . 

IN EQUITY. 

I, .~29'. .. {: .. ?1 ......... ~ ...................................................... , Ro,io<« of oaid Cou•<, do h•••hy m<ify <ha< I 

did, on the ......... ?.:-/.. ....... da y of ............... ~ ..... ?. .. ~-~ ............ 192;}'< send to .............................. ........ .. 

..... _ ....................................... c£~~~ .. DofondanL .. . 

whooo add••" woo '/2.§:J:./b~ ~ .. ~ !?~~ / 
by reg ist'"red mail, postage prepaid, marked "For delivery only to the person to whom addressed," a copy of the Bill 

of Complaint filed in this cause; that 1 demanded a return receipt addressed to the Register of this Court; and that such 

•oo• ip< wao duly nooiv•d a nd filod b, m• in <hio oauoo, on <ho .... .J!~ of ......... ?~.L::: ...... I92y. 

Witness my hand, this ... .... ~ .. ......... day of .... .... ~~---······192 ... Y 
c~/;Y / / 

................................ L. .. d. .. ~.-.!' •• __.,.._..-:~~-::-:: 

I / R egister. Acts 1915, Page 604. 

j 



No ... I/..J< .. P. ..... 

CIRCUIT COURT OF 

BALDWIN COUNTY. 

IN EQUITY. 

v s . 

................. ,. ····--- ----·····--·-----

CERTIFICATE OF R EGISTER AS TO NOTICE 
BY REGISTERED MAIL. 

Filed in o ffic e on this ............ __ g __ !._ _~---z / ' ( y 
d a y of if\·-····f·--;·----2'"~- - -·-· · ···-----· - -· 192 ..... . 

__________ !}_ ____ f __ .!.:..-/-... .1!!.. ---····-····-----·····--·········-----··-·· 
• ( / R egis t e r . 



8587 SUMMONS- Original. 

The State~ of Alabama } 
BALDWIN COUNTY. 

To Any Sheriff of the State of Alal,>ama- GREETlNG: 

Gill Ptg. Co. , Mobile 

CIRCUIT COURT OF BALDWIN COUNTY, 
! N EQUITY. 

Isidore J. Schiller , 
WE COMMAND YOU, That you summon _______ ____ --- - -------- -------------·--------·--- · - -- - ----------

------------ ------------- ··---------- ------ -- -- ---- ---··----------------------------- --- --------- ------------------ -- ----

--- -- -- --- ---- ------- ---- ---- -- ---------·------- --------------------- -------------------------------------- ------- -- ----

--- ------ --·-- -- --- --- -- ---------------- -------------- ---- ----- ------ -- ·- -- ------ --- -------- -- ---- --- -- -----------

----- --- -------------· ----------- --- --- ------------
--~--~~=-----~~~~ 

------ --- ------ -- --- - --------- -- ---- - -----------------·----------- " --------- ~ - - ------------------- -- ------------------

oL _____ 9_}]. i (J_I?-_~~ _ }~";t.- , ___ ______________ ~~ to be and ap('lear before the J udge of the Circuit Court of Bald-

win County, exercis ing Chancery jurisdiction, within thirty days after the service of Summons, and there to answer, 

plead or demur, without oath, to a Bill of Complaint lately exhibited bY------------------------------- - -------·· __ _ 

-- ----------- ------------ --- ---- -. ------ 9ll_~;t: J.: ~ -~ --9. 9. ~! ~ !?_'? ~ -'---- ----------------------------------- ----------

against said _ 

Isidore J. Schiller, 

a nd further to d o and perform what said Judge shall order and direct in that behalf. And this the said Defendant s ha ll 

in no wise omit, under penalty, e tc. And we further command that you return this writ with your endorsement thereon, 

to our sa id Court immediately upon the execution thereof. 

WITNESS, T. W. Richerson, Register of said Circuit Court, this ______ 2~t);.l._,. _____ . day oL .J•!~.I.:.~~-L --- _ 

- ---------- . -- ----- - - - -- --- 192---_4 • 

Register. 

N. B.- Any party defendant is entitled to a copy of the bill upon application to the Register. 



' ~7~ 
Serve on .---------- - ------ --- --- - -----------------

Circuit Court of Baldwin County 
In Equity 

No .............. ........... ..... . 

SUMMONS 

vs. 

::- - -~~--: . 
Solicitor for Complainant. 

Recorded in Vol. .................... Page ..................... . 

THE STATE OF ALABAMA 
BALDWIN COUNTY 

Received in office this .. _____ . __ . _. 

day of ________________ . ----- ··--·- ... 192 .. 

Sheriff. 

_ _ _ ___ . . _ _ _ _ _. _. _ . _ __ . day of 

-- . ---- ... 192 .. -

by leaving a copy of the within summons with 

Defendant. 

Sheriff. 

Deputy Sheriff. 

============~==--==~~======== 



-----} 

COJr.plainant. 

- vs-

IS.\DOR3 J . SC:!ILI.Ea , 

:::>efendant . 

} 
) 
} 
) 
} 
) 
) 
} 
} 
} 

-} 

I H THS CffiCUIT COURT- EOUITY SID"J. 

BALD77r~ COUi:TY, .'!.LA.B . .: :ti. . 

r:o. 420 . 

-... 

'~:ilis cuus e coming to be heard on this tho 18th. d~ of February, 1925 , 

on demurrers to the bil::. of compl aint a s fileci by tile respondent and t:1e Court 

having heard agr1.l!!lent of cotmsel ·.t:pon the matters at issue u:nd havin..; understood 

the mat tars at issue, the Court is of the opinion th.3.t said der:.mrrors should 

be overruled. 

1. It is therefore ordered, ac1judged and decreed t1mt the dormrrersof 

the respondent to the bill of complaint be ani the sa.'lle are hereby overruled; 

it is further orderet. , adjuci_;ed a."ld dec reed t h at the respondent sho.ll ha.vo and 

is hereby g iven and allowed sixty days ( 60 } f'rOl!l Pebruary 18th., 1925, \"lithin 

Yihioh t o ansner the bill of compl abt . 

Order eC, acijudgod a.n<i decreed this 18th , d'\V of :t-'obruory, 1925 . 



NOTICE TO NON-RESIDENT. Times Print. 

-------·---··-····-··-·-·--····:r. .. . ..:J. ... .u ........ t. ... .r.l .. ).o.:n .• __________ , .................................. . THE STATE. OF A LABA MA, 

No. 
·················~···-1---:..!iP---- ------------· COUNTY. 

vs. CIRCUIT COYRT, IN EQ UITY. 

·-----·---··-·-· ··----··--=··"-l -1. .Q-'· ··~-- - -~"-~: . !.;J~.il.~<;.r._. _________________________ __ _________ ,,, ...... . 
This the ---·--------2-... tJ .. ., ....... : .......... da y of 

----- _____________ __ : __ _!?:-! _'?.!.~ _! ___ -------- ---- ------ 19- ·- ---

In this ca use i t b e ing m a de to appea r to the Clerk of this C ourt by t he a ffidnvit of -------------------------···-----------.. ---

--------·····-···········-----------.. ·-·--------·-- - ---- --~L.~--l .. ! .... .:.- ........ r.l.:.o.rl.,-------.. ·---·---·---·---·---·---·------· 

f • • J • - '1' that the De fend a nt ·------ --·-··----·------..... ~le!.Q ____ ...... t.... . . .:L --- .:t:.,. ........................................................................................ . 

is a no.n-reaident of the Sta t e of Alabama --l'.U-S-.i<i·i:H{3---.. -t---·.::--·r;---------0~:t-b .... _,.".t,e-rn-- ,.·~--!--·=~·----.---------------------

..... .Chl.cago. ... lll-., ............... ..... ----------------- -- ----- -----·------··----·------· --------···-- --·-··----··---- .. ·---··-------·----- -----·-------------------·----·· .. -- ----

a nd fur th er , that, in the b elie f of said Affia nt.. .... the Defendant .............. :i.~ ................... ove r the age of 2 1 years ; i t is, 

therefore, ordere d that publication be made in the Baldwin Times, a newspaper publish ed in Bay Minette, Baldwin 

County, Alaba ma , once a week for four consecutive weeks, requir ing _________________ ___________ th<. &aid __ .. ___________________________________ _ 

................. ·-··----·····----·------------··-- ·-lsido.r.e:::-:-J. ... -ficlli3:1~., ................................................... . 

t o answer or d emur to t he Bill of Comp la int in this cause by the ·----------~t.}'~day of.. .......... ~ ..... -,;r.~h-;-- ---- ------ ----- 19 .. , ...... , 

or after thirty d a ys th<. r efrom a d ecree Pro Confesso m ay be talte n a g-ainst ------------- ------------------------------ -------- --

Stone ?· Stone 
Atty 's for Plff . 

tJ'r/t~~~ ............... (, _____ __ ________ , ____________ --------------------------------------------------
R egister . 



CHARLES O. CAH~~ON, - COMPLAINANT 0 CIRCUlT COURT, 
0 

vs ~ BALD vHN UOUNTY, ALABAMA 
I 

ISADOR SCHILLER, - PLAiln'l.l!'.l!' ~ IN EQUITY 

Comes the Defendant in the above styled 

cause and demurs to the Complainant's Bill of Complaint, 

and says: 

There is no equity in the Bill: 

CZ4&LV?k£/. 
Solicitor's for Defendant 
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CHARL::!S G. CARlSO:: , ) 
Co~ 

., . .... ) " lr ... en u . 
) 

,-b . ) 
) 

I SI DO::; J . .J -.; ILL::_, , ) 
!;e:::'el c ~ t • ) 

::; __ is 0€\.l.Se is sv.buit'ced _ r v..c::-.:ree on de:!:e ...... ue11t ' s Ci.emu:rrer to 

Compls il.!.en t ' s bil l of co 1rolr: il..:c . 

~ ..... e corJpleinE-nt see}:s to Lave certEir.. deeds ana a co11tree;t 

ceclere6. 8 rr.ort~ege £Ilci. per mi t him to re6.eem. 

~!!e material alle :atior~s of ti.1e oill o:f e;omplaint are that the 

c omnlai nen t was iudebtGd ':;o one Tt.eoc.o r e A. Johnson , wl:ich d.ebt \':as 

secu~:ed. by a O.eea to the propert:; i nvolveci. in tnis suit ; thet con-

plainant V!as uneble to Jay the debt anu tLat defen<iant advanced the 

mont:>y to talct! u.p the c.ebt end tl.et 6.eed.s , sho:;m es exhibi ts "A" snd 

"B", ~o ti.J.e -orooerty i."/f:;re e}.ee;uted b~- Johnson t o 6.efe21d.ant ; said 

deeds be i ng dated Anri l i...l , 1921 , a...11.d r ecorcLed Uay 50 , 19'~1; ti1at 

on t~ut1.1.st l5 , l'J.l , 6efctHCi.e.u~c and corr.:.>leinent ei:tered into a cor .. t ... cct 

re l at ive thereto s.s fo llo·Js : 

~~ ~:--I3 LTL .... :~':'URE IJI~_::~s~ETH ~1:at Hheress , the unCie r sigileC! , rsmo::E 
~· SCHill.~. , of the CitJ oi Cnie;s:o, Coun~v o1 Cook end Sta~b of 
C.linoi s he ... t. i '.efte:c d .. si "!:d. ted s perty of the firct part, i s now 
the on~er i n fee simpl of re(;o1·d OJ. the fol:: .. owing C..escribed reel 
estete i n tiL; :aunt r 0:1. _jaldwin sn6. State of .!'.labs;!' , .r.:r~ovm end 
descri bed as fol l ows , 10 - wi t : 

(.uo~crip-.ion of prooer~y .) 
en , 

· . ...:.J:·d~~ltS , 1i1:e und6rsit:-:..1~d , Charl c.. s o. Ce.rL.on , of the City of 
Cnice.._·o , COlU1t~T o f Coo~\: and st~te Oi :::Ilinois , llt c..i-.cftc::r d.esi_nated 
es t e "Jart~r of t1 ~ seconci. nart , i s illo.t:3bteo. t.o t e se i u perty of t~e 
first "Y):rt il, tne T1 of T'Hmty- thrt:: o liUlldre6. Sev"'-'" - tl i u-ht sncl 64/100 
( ~237e : s4 ) Dollars , md is interestoa i n said reel estate to t~e ex tent 
only e s • ~reiuGfct..: let forth . 



l~O .1 , :li:..:Ii~Fc:.:,, in consi deration of tile sum o:: one ( ~1) o llar 
enc1 ot11er gooCl sn<i vel D.ao le coLsia.erE:tion bv saio sec:o11d perty to 
said first partv ilJ han<" ptil , recei':)t ~hereof is here''),~ acLno ledged , 
saia Isi 0ore J. Scniller , party o~ th~ first ~art , h6re y feulares 
tLat he .c.olds t .. e ... ereir rbove described. l'os.l estste Sllb ~ect to the .. 
fo:J.o Jing an6. for tiH) 1ollo , inB purpvses , uO - ~it : 

T:1at !'2.e is to sell the sa i o real e stete , or uarts thereof, fl'Om 
tirne to t im~ until thb ent ire real estate aoove tescribed is solr , at 
tne best price and on the b~st terms t~en obtoinablc ; thet he is to 
ret&i·1 ell 01. the net procet:::ds de ... ived. from t!_t:: sale of sci c. .. :eal 
estete un~ il :.e shall ha"Ve rec" ive d t!..." 8l .. ou.I.Lt oi t:.e ilJdebter::!:'E: ss 
herein _efer:-bcl to , :::w~r:.ty--c .ree Hu.nc.reC ::.~~---: ~ ·- eiv_t S.!1d o "'/100 
( .~2378. 64 ) :>ollars , Vl t .1out interest , u .lereu· .. on sai u. inu~btefu e ss 
sL:.ll be de~.ned pait , a.1u. all tilt: Let ... roceed.s received. over s.nc above 
t~ e !mount o:: sei C. i: fi.ebted: e ss s .sll r e c ivio.~o. o uB ""' 3.. i~l t o pa:!."t~ , 
Olle p~::rt to be 1 etci do. by the party of tl e fi1·st 1a1 ... , a d the othe r 
part to be uei d. by :1im to tne saio. part~· of t· ... e sec ono >Ja::·t as and 
when receivecl.. . 

It is nereby a:;reed between said oarties of the first end seco11d 
parts that each shrll pey one- half of all general and. spec ial taxes 
&nO.. 81117 ot.rJ.er disbursements necessary or er'lt:lld.ed in anc.. about tl.e 
holcH11 and rnaintemmct1 of said. reel r::state from ti:"llb to tine es S'lCh 
taxes an eli sbJ.rser:,on ts accrue . 

~ e i~terest o~ said partv of the second. uart in said re~l estcte 
Sh£11 be COllClJ.Sively -presu.med. to bt. ")BroOl '1 property and not real 
estate . 

\:::;:~r:~ss the hands and. seals o:: the •)arties . ereto this 15th a.ay 
o:f' August , :i • D. 19 1. 11 

...,or:1plaimmt f1.1.Tther Blle es 11 th£..t at tt1e tirJe of the exec .tion 

an~ delivery of said. deeds to ue:f'eDdent the re:e tion of debtor end 

creditor existed be~v1een complainant end def~11dant on .. ,hich complsinant 

was , 11as been ano. no··· is 1 iable to su.i t ; tha·G co 'lTDleinant Uit<hn the 

terms of tnei1 asrreement ~-~as, Las &lways been and. 110 1 / is un ier o li ·at ion 

to rep£y to defencant the e:nount pE id out oy him to Johnson for CO'J:r>le.in-

a!lt that such ceed.s wr::re .1ede to a.afenc.e:1 ... t, not to bX~in :uish , cEmcel or 

discharge t::Ue a!!lount cue by c ompleimmt to d.efelt~ent s.nd for :::uch loan 

but, in re£11 t:- to secD.re the repeym~Lt o:: tLe seme end wee so i!lteLded 

and und.erstood by tha oefe!1<lant and. comule.inant ; ~Lat the written a ·ree-

ment between co niT'l in~mt end defeno.eLt ; 1 /.r..icL. is ·.ereto s.ttacheci as 

exhibit ucn ( conied in full b. nove ) and w!1ich embodies the conditions 



under \"Jhich the losn 12s mecle , recites t1.at COffi?leinsnt is ina.ebted to 

the defJndant in zeid sum .rr 

CofiTl')lai nsnt furt·ter recites in para;~·aph s i x t.Ls t de fend ant las 

entered. in to en f.. taken ~o ssession of the pro'O erty • 

... ar ... ..;r-;?h ;:.~r7d1th i n substance recites that the alleged loen 

we s usu1·ious . 

The c 01.1.rts vill hol d an absolute O..eed to be a. mo::!'t . _·e h.-.1., 'Y'I -- - c • ., c-__ o. 

o·.11~ ',·hr·ll ·~'.;e·,·e l. P f:: -v· .-.l_l· a· .......... -ubs1·st.1··11 '· - o · ,.,. b .... h .... ... " -•·-- - - c - v.v I v 1:1~ y " 'J _:!·an ~0 :· vO 

the ra!1-vee . 

7i:ncer;.t vs • . !ell~er ( bG Al ebev'l: 3Z: ) \:he:fein Justice Sv.mme rville 

delivering the on i nion sai~ ; 

" If t~ t:.re be no c ebt due from the ~ran t o r to the D'l'fl1tee , there 
c an be no mortgage, the i dee:. of a mortgage wi t~.ou:; a debt to t-e ~c<.. rcc 

it is .... l~::~c.~l r:::.r L .i.·_ our .. stc~ o ... ~u!'is :.:na6.J:i.1Ce ." 

!!ay1-ic vs. Robertson (57 ._lsbeme. ;;. 7) Justice ~tone ; 

'It i .... :::c:_uestionF:bl.,- -ci1e lc:·: tLet pal·-cics may r eke theil' o·;~l 
c o~::.JC!'£ ~t ::.:. + .ei r o •:a te l'l , :16 ,:;.o L 1 their per ... ormEJ:ce as mecle 
or : t ... o.,..,.e!· den!a e s :?o:· t:C.b · r >re J ·_ , v.nless they infrinGe a. rule of 
laW or >JUblic )Olicy . 

n.wr: co~1trec tin.:. thojy roey mold the terms t o suit tneir ovm 
convenien<;es or teste - - - courts e:;:-e not guardians of t T>eopJ.e , .. : o 
er- :·i ~1ris , not+' r tr ~- _ ... . ~f Jnor;lounc.:il1 tllei:r contracts 
'!i se or 1.".1WJi:se -- - '2;:.e ir:.te1:t.i.on .• o_ oo t:·ca .,i11 arties !C.tA ere& ..~..~~,.,m 
tle r., rms of thtJir 001t:a-ct must control in its inte:cpretation, if 
that i11teA1tio:.1 viol~te no prin...:ipPl of l~w- - -

!:. mortgage is in eqtJ.i ty a hY:Jo1·4_.ccr. t io r... o·· ·1::.ec.ge of -pr 1e:cty 
for tLe secu1·ity of e O.ebt . There mv ... t ... e a deot or t:here can be 110 
;:;e~-;J.ri ty fo :· it 8 -o C.iTID~.;:i.l t . Hence it is se>i d i f t .... t:: _·e i :s no C.ebt there 
cc.n be no moYt,5£ie . .. Debt in tl.is co1mectio'1 , neans e.. du ty o1· obli...,"-t ion 
'"0 -~o "-} e11.!:'0rCC'" ·1 o- J}l"C'" "'1 ., ...... l. . . -;1 1 l1"e TYl ·•.-.t•1··11"'"~7 .. ~r ,/ ..1. -::: 1.1 .e _ ...... - - .. ....... ""'"" ~~ • .._ __ • -· -~~- 1 -., 

vs Corl-:- (12 Ala.bam:; 67b ) it v;as seid, in e :f:"fect , thet vmether e 
t:reJ:s~c-c · 011 '~:as e "rtgc>._tJ o2· condi tionc.l sale , dependec1. on the inq1J.iry, 
did t c crty htv~ ~ re~efy ~or the recover· o~ t~ money ou a nebt . 
A1:d i .. Peples Vf • ..,to:l .... , """~ t:re !Jecembe:r ter.:r. 187o , ( 'J7 ... .L£d:-·e 58 ) 
v!e sc.id. "the effuct of a '10 rt ..; ....... e · .ede by one c&Db.()le in l aw of execut i ng 
:=t:.~v .... <.-ont1·ect , is to leeve on ·::;.c.J 10:::--:;-t : or e :perso1 !:' l :..i~ .:: ... ·-· fo2· 
the !'eseC.iu :1 o:. the Q.ebt , if on forer..; :::.oo tre the -prouerty mortge. e6. fc. ils 
to yield a ov. u:ffic i ent to pe~· in 11J..ll . " 



Complainant c l le es th8t t~s •;ritten a~:reelT'E;l~t betv/e:;;:.1 ~:.t:: compl:; i n 

ant and de:teL6.ant Vll1icl! is here ~o at-cacl:.ed ~s exhibit "C" ( copiec. in 

!ull abov-e) and ~·:nich embocHes the:: condi tio11s , etc • 

... nd the constr.A.ccion of t.:is a reement is the c:...t~tcrmiLin~ facto r 

in the ceEe . If this e6reement QOes not create a debt owin ·by the 

comuleinc-nt "co the clefenc1~11t on V/.tJ.ich the o.efen6.s!lt coilld maintain 

an t:::ctJ.on for money complairient cannot recove r . 

:he co1P.;ract is Eiv!leCi. by "Lot pertieE: encl in th~ li bt oi tLe 

lan::.:ue e of Justice 3tone quoted above must deter1ine the r i hts o :: 

t.::~E; >erties unles s i t vio l ate a pri nc i pal of lew or be (, Ontl'ery to 

public policy . 

It L:; elementary that the instrnment must be construed es a 

vJhol e end c.l l parts . i l-. be looked to in deter~ining i ts meening . 

The e~reement rec i tes that party of tne first ~rt is now the 

o·mer in fee o:f :record. of the ::ollo·~inJ desc r ibed reel estate ; thet 

see;ond party is i nd.ebted. to nim , "Ghat h~.;; hold.s the pro·1erty ..~.or the 

·Nu--ooses : to sel l the same at the best price , to retai n out of net 

p::oceeo.s the amount of the debt ("')urc_ ... eso p1ice) end t o o.ivioe -;;he 

ret ~roceeds be"':i ~een the 1)2rties . I "'j fn:rther n_o-,-iues :J..o:.· paym~::nt 

by each of one 11~1::: of general snci c eci~l cxoensss and. of taxes , and 

concl•J.C:.es ··.;i th the recital that tilt: i11terest of the seconCI arty 

( v£. lson ) i s ·oelSOl.~el J O')e:tty . 

~he contrect clearly precludes the tl c0.1. ' o~ a debt u:pon which 

oei"~nd.ent coulc'. recover a money ju6.gmt:mt . I f there oe a. d.eot it i s 

re:>a 1e ble onl } out of t11e proce ec s of the l&nd a no. Cl.efcnc.an t could 

pot cleim pE~nent in sny other mLnner . 

~he cas e of :rsbi t vs . e::.~e , et al ( 30 .Alabame. 60 ) under s.n E:gr ee -

ment to p8y c. debt b.f :!1e d.elivE;r of s aci::ic a.r!!J. . ..;.~-~ , viz iro~. and 



See elsa Jae~~sOJ:J. vs . ¥ e<id.ill . ·:11ere it is hclcl debt wi ll not 

lie on e co_.trect to pay in bank notes . 

fOUllf vs. Scott ( 5 Alabe.JIW 475) 
: i ll vs . CL.y ( 48 .ilebame 253 ) 

J!_ould d&!e11ciant enter suit for the sun osed debt , defendant 

under the above Bl~horities has a nerfect defense in this oontract . 

But sup )0S i l1P.' that a debt doe s exist unon 'Nni ch c o:-·nl a i ns.nt is 

liable , E co1stru.ction v1e do I. t ~d!l1it , ,"le has contracted ··ith the 

<ieie::-':ent 1or t J.e ,tse of his .. or ~r for en .. ~.nlimited time , without 

inte!'est, Le hes bound defendant for services w.c.ich he admits hcve 

been perfo rr.ecl , he is bound him for expenses ·1hich he aclmi t s hE've 

been met . By the contn.ct _e has bound himself to 1·econro~nse this 

servic& to rep ey the e~.oenses , and I'or tne D.se of the money aO..vanced 

out of the net proceedo of tJle lends 8lld defer..d&nt has no ot'Ler v1ay 

a:· reimburse:rlent. ~o ne:cr.'i t him no. , afte1· defen ant has fully 

como lied "'i th the contract , t o u.isevo ·1 its terms wollld not do ~ustice. 

~he court could not coP 1el their reir11bursement , it has no ··.ay of 

o.~::terr1inin8 justice beV11een t~e pe1·t.u:.s . s}_-J}l ·orovisions are bi.r'c..Lg 

and are :not us'u.:ous . 

Harmrn vs . Lehrmrn ( do Alabama 379) 
·:oolse;- vs. Joi:es ( 84 A.leJa .. a be) 
..:>Calfelcler et el ve . uorter ' s c:.;Uml' . ( 64 Alabama 52? ) 
~i "'t vs . :Je;.A (11 Aleta' ~ 6) 

1c.l.. .. on vs .• f-cC (16 Alebar.1e. 57 , b·- ) 
Kitcl ~TI vs . Bobi: ~On (138 sleb~ a 419 ) 

This instrument does not pu:.."port to esteblish a debt , but to 

c.efine tne ri h ts end duties of the parties v1i th 1·e::erence to t 1e 

le.n6.s . It creates a per-cnership L1 the le.no.s and ests the title in 

tht:: ciefendm1t in t2~J.s t for the "Oartie s to t ".J.s suit. ~he · r ·.st c:reated 

is valid and enforGible . 



in. 

0ode 192v Section C913 . 
1 24 Alabana 415 , Sen~ers vs. Ste~le . 
1'±2 ..J. lE: .. ba .. a 3u9 , ..)~;.;rrv vs . ...Jrorubt.rg . 
107 .t\leba-a 695 , S:!..~ -,ons v s . _.ichardson . 
52 ..... lebama 83, Pitt.1an vs. Corniff. 
89 ~labemE ~8 1, Cor~all ·s . Cole . 
189 ..tJ.labama 209 , •. ont :·o .ery vs . ,,ilson . 
113 .llebema 589, :,o ·ers ..,rs . Johnso· • 
145 Alabama 683, Bo~ison vs . Baird (o inion 40 Southern 94 ) whe re-

"Complainant and d.efenc.~nt e: terecl i nto an r~·ree-lent , hereby the 
former ··vas t o procure a lease oi coal lands and dt~vote n.is tin:e and 
enere;i es to the openin oj a L. .. e on the samt~ , an t· .... l atte:;r was to 
furni s~ t! .. e .-.10ney necessary t o ---_t tl::e ~r.i·:~ i T!i'o ouerati0!1 . ':he na rties 
we:;~e to be equal partnel's in tht o 1e1~oni oi cl.J.e mine afte:::- 6.efen6.ant 
l.a..d bee'l :-aiel for -:;he money spe1 t or aclirt..:. .. ced bt h i m. ~he lease was 
obt e. i ut.::u , <=~lld eau~... ul'ty eut erec on the:; per _ormance o :;:' his part of the 
egreemt:Jnt . .After some tiJ .; , le ft:ncla.11 t sent conmlaiaent a blank transfer 
of the lee.se to be o~.ecutc:<... u- con; 1ainsnt to clefenti.ru:t·, al'~cl acr . .J:n any
ing the t:::-ansfe1· sent c. le'tter st~~in tha·c corr...,leinent had no interest 
in the property until defe1 de.u." ·1as paid lac~. the r. oney advanced by him , 
and then he had a half L1terest . Comnlainent aucordin ly execv.ted t he 
transfer . He1cl , tha: defend.ant hulcl title to the le&se in lir ust for 
the reuay:JLll t to Lim of .the su.rr..s acvanced , end then for the benefit of 
h i mself ano. c omula i nant i n e (ius 1 sl::.eres ." 

"A written d.eclaration of trv.st containing· a stetemen't of uertoin 
conch tions is an ad.rniss ion by the trustee of the -oerfor .&. c" by the 
cestui que trust of all co1:ditions ~rec~ ~: t to h is right to an e~uiteble 
interes~ in the pronertJ ot~er than thobu b0eted therein.' 

':'he nower of sale i n the cese i s a :po 1er cou.,led r•itl. tLe il.tc;rrest 

end i s 10t revocable . 

Code 6941 . 

T:het the rice 1 eio. fo:::- lends .•as ::eatl .. - less the11 i~s value 

i s not o f itself sv.ffic;ient to 1·aise the rc:su.nrotion that e deed e..bsolt..-ue 

was i ntended as a mort3a ~ . 

es-u vs - HenC.ris (28 .!labeme 206 ) 
Ropier vs. ~Qlf City Pener CG ., (7 7 ~1 ema l~v) 
Vincent vs . \lel: .. er (86 ·' J. bc...:s 3..,~) 
Stollen·vercl;: vs . Ls.rks ...:; .... $ :a ( 1 c..J ~labe.ms o87 ) 

r'he alle E'tion that the cleut sec tred the::::-eby "•as a COl..'.:;i~luing 
_._ -

debt for w .ic11 con>.Qlainsnt is liable a:1cl tha~ such 6.eeds ~:e-.·e mace 1 ot 

to extingu.iEh the G..ebt , etc. Lh.,_st be co1~str.~ed to e~U;r 'lli tl. the 

alle atio:.1 'chat t1:e contract exLiDi t 11C" embodies t __ e te::rr: .... · ~ • .liS 



~llee;ation is a conclusion of t:be ·)leaa.er a:1d i n con:.tlict ··;i-:l. the 

pro11er construction of the contr~ct . 

See Sv:ift vs . Swift ( 36 .. lF. o 'I'"'a 147 ) 
Sto11enwerc~ vs . ~ .L:. .... s _ ; .... y l;:; (1 88 .!~lc:bema 587) 

'2:his :.e.st C£Se is ..;01:~lusive ciS to the constrnc..ion of "'che cont r ec t 

under consi ·.eretion S::lo it is fatE.l to comp::.ainel ~ ' s :ri _::_t of' l~b':ief. 

T:t.e f&cts are largely parello::-J l : i "cl t:.E. facts of tl:e cese E.. t 

b e... :;. : : .arl: and GE: e-le ;ere n'l.l'C~ asi ng cert~ in l snds f :rom Ab r aham Brothe rs 

~md being Ul"leble to meet tlJ.e payn1ents entel~ea. ir ..,o e cont r act 1nit h 

Stollenwe r ck where t>""IJ Stoll en"/erck adv anced t he mont;.,. , ob t e.i ne cl de eds 

end aav~'"'.,., ed addi tione.l mone;-s to ~~=-·lcs e~:.cl .~)le ; tho c ontr ct 

p::.-ov:..d.ed for interect and t~:~es and furt·.e:.· prov~o.ed thct :~E:·Ls :mel 

t..._~ ::.c IOU.lo. shl J..b in the di vi:::ion of profits one ss:e ; tl:e co :.·t 

held. th:: t the:!:o was !10 debt crectinJ the relation ... hip of d.ebtol~ ru1d 

credi to:r essentie1 to fi:~ the sts.tv.s of mort_a._::or e11C.. .lortze~ ee snd 

-·" 3 '"'c t.fv.lly submi t"'ced , 
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STATE OF ILLINOIS, t 
COOK COUNTY. f ss. I, ROBERT M. SWEITZER, County Clerk of the County of Cook, DO HEREBY 

~t~:~:~~~l:rit:e~ ~ rlo ait:: 1:~ec~:~~:~r:t:s:~d1::g;:ti~::Y~::i:: .. ~.~-~f .~.:) ta.:·ie:~---~~-~-: :.~ .. ~~ .. ~~~-~:~:~ .. ~-~~~ 
whose name is subscribed to e annexed Jurat, was, at the time of signing the same, a 
Notary Public in Cook County, duly commissioned, sworn and acting as such, and 
au thorized to administer oaths and to take acknowledgments and proofs of deeds or 
co nveyances of lands, tenements or herrditaments, in said State of Illinois, all of which 
appears from the records and files in my office; that I am well acquainted with the hand
writi ng of said Notary, and verily believe that the sig·nature to the said Jurat is genuine. 

IN TESTIMONY WHEREOF I have hereunto set my hand and affixed the seal 

o f the County of Cook at m)V(fffiCe ·n the~ of Chicago in tl' e said County this 

2?~~, = ····"' / ................... =-~a .... , ... COUNTY CLERK. 

----('lob<•sey & Co .. Pr~Jters. 12i :\. \\'ells St., ~~o 



ChARLES 0 CPFLSON, 
Complainant, 

- vs -

ISADORE J. SChiLLER, 
Defendant. 

H! THE CIRCUIT COURT, E...!UITY
SIDE, BALDWIN COIDTTY, ALA

BAl!LA. 

AFFIDAVIT OF NON-RESIDENCE. 

STATE OF ILLII.OIS. 

COUNTY OF COOK. _ 

Before me, ~~~£L....!7l;'..L!..:..· -=(/J~~ a Notary Public in and for 

said state and county personally appeared Charles o. Carlson v:ho is 

knorm t o me and who , after be ing by me first duly sworn, deposes and 

says under oath:-

That his name is Charles 0. Carlson, he is over the age of 

t\'/enty one years and i s a resident of Chicago, Illinois. That he is 

the Complainant in that certain cause now pending in the Circuit 

Court, Equity- Side , Baldt:in County, Alabama and in which I sadore J. 

Schiller is the defendant; that Isadore J. Sch~ller i s over the ~e 

of t\.enty one years and i s a non-resident of the ;;)tate of Alabama, 

residin~ 2.t _755 I·JOrth .Vestern Aven!Ie, Chicago , Illinois and that 

s~rvice b~ publication is necessary agai nst the said Isadore J. 

Schiller to ma.:.<:e h i m party defendant in said cause . 

Snorn t o and subscribed 

befvre me, a Notary Pub-

lie, my notarial seal be ing 

y Public, Cook County, 
St~te of Illinois. 

---



- - - -- - - - - - - - - - X 
) 

CHARLES o. CARLSON. ) 
Complainsnt. ) 

) 
IN THE CIRCUIT COURT-EQUITY SIDE. 

-vs- ) STATE OF ALABAMA. 
) BALDWIN COUNTY. 

ISIDORE J. SCRILLER. ) 
Defendant. ) 

) 
No. __ _ 

- --- - - - - - - - - X 

TO THE HONORABLE, THE CIRCUIT COURT, EQUITY SIDE, STATE OF ALABAMA, BALD
WIN COUNTY, AND THE HON • JOHN D. LEIGH, JUDGE THEREOF, 

SITTING IN EQ.UITY:-

Comes your Complainant, Charles o. Carlson, and exhibits tnis, 

his Bill of Complaint to declare a deed an equitable mortgage and far 

general relief, against Isidore J. Schiller, and snows unto your Honor 

and unto this honorable court as :follows:-

1. That tne complainant and defendant are both over the age of 

twenty-one years and are non-residents of tne State of Alabama, residing 

in the City of Chicago, Illinois; that the subJect matter of this cause 

is real property situted in BaLdWin County, Alabama. 

2. That on heretofore, to-wit; April 12th., 1921, and prior 

tnereto, your complainant was indebted to one Theodore A. Johnson of 

Silverhill, Alabama, and, as security for the payment of" said in eb ted

ness, said Johnson neld title to t.lle following described property of 

t.lle complainant in BaJ.dWin County, Alabama, viz:-

All of Block Five (5); ~ots 1, 2, 3, 4, ~ 9, 16, 17, 
20, 23 and 24 in Block Twelve (12); of tne Southeast 
quarter of the Soutneast quarter of Section Three; 
also Lots 1 and 2 in Block 17; all of Block Eighteen 
(18) except Lots 1, 3, 4, 5 and 6; all of Block 19 
except Lots 1, 3,Lt-,5, 6, 19, 23 and 24; Lots 4, 5, and 
6 in Block 20· all of Block 29 except Lots 1, 22, 23 
and 24· all of Block Thirty (30); all of Block Thirty
one (ai); all of Block Thirty-two (32) except ~ots 21, 
22, 23 and 24 of the Northwest quarter of the ~~orth
west quarter of Section El,even. All 1!; Town~~P Six 
(6) south of Range Three (3) East, (16D lots ~~ all, 
incLuding streets and alleys, in the Town of S~lver
hill, as per plat on record in BaLdWin County, Ala-
bama, also, 

f th Southeast quarter and 
The Nortnwest quarter ~ th!est quarter of the soutn
t.h.e North nalf o~ th~ ou ( 2) ( 6o acres); and the 
east quarter of s~ct~on ~o uarter and the Northeast 
West half of tne Narthe~sq~ter of section twenty
quarter of tne Nortnea~ uarter of Section TWenty
three and the southeas ~ south of range tnree 
three' all in townshiP sl:-~ian In all 340 acres' 
east of st. Stepnens Mer~ • 
more or le sa • t subject only to 

d to your compla.inan 
That all Of S

o;d property belonge 
~ Thousand' three 

that time, amounted to TWO 

($2,378.64) 
said indebtedness whicn, at 

t ight and 64; 1oo dollars 
d seven y-e nUildred -page one-



-page two-

3. That said indebtedness was due and nad been due ~or some 

time and your Complainant was in financial difficulties and owing to 

his inability at that tiiOO to pay off and discbarge said indebtedness 

was about to lose said property which was then reasonably worth from 

twenty thousand dollars ($20,000.00) to twenty-five thousand dollars 

($ 25,000.00). 

4. That the defendant, Isidore J. Schiller, had at that time 

owned and dealt in real estate in the vicinity where said lands were 

located, was fully acquainted Witb. laiiis values in that vicinity, knew 

the worth and value of complainant's lands and of the difference be

tween the amount due thereon and their value and tne said defendant 

was also fully acquainted with tbe financial embarrassment of complain

ant, of his inability to pay said indebtedness and of the probability 

of the la.nds\being lost to complainant by reason of his inability to 

pay off said debt to Johnson; that the defendant thereupon offered to 

loan to complainant suffic1.ent money to pay off said indebtedness to 

Johnson, the same to be used and handled by the defendant himself for 

that purpose, but this to be da.ne only upon the following conditions:

That as security for the reJ;e.yment of the .Loan :from defendant to c em-

Plainant the complainant should procure the said Johnson to deed all 

of said property direct to the defendant and vest the legal title to 

the whole of said lands in defendant and tnat as compensation for the 

use of defendants money that this canp.1.ainant enter into an agreement 

in substanoe, that the deferil.ant should retain the title to said prop

erty as seouri ty for the repayment of the indebtedness due by complain

ant to de~endant and the defendant, Whil e retaining the title under 

said deeds from Johnson, was to sell the said rea~ estate, or parts 

thereof, from time to time until the entire real estate was sold; that 

the defendant was to retain all of ttJ.e net proceeds derived from the 

sales of said real. estate until he, the defendant, snould nave receiv

ed tne amount of said indebtedness, ~2,378.64, whereupon said indebt

edness ShoUld be deemed paid' all net proceeds over and above said 

indebtedness to be di.vid ed equa.Lly be tween defendant and c anplaill ant , 
defendant to reta.:i.n his lla.L1' and t 

o pay the otner .half to complainant 
as and when received by defendant·, t"'"'t =:-..<-----_, 

~ each sho~d pay one half of 
tne general and special t and . axes other dl.sbursements necessary or ex-·• pended in and about tne holding and maintenance 

of said real estate 

-page two-
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~rom time to time. That your Complainant, under the exigency t~en ex

isting, realizing his inability to raise tne money from his own re

sources to pay off said indebtedness and save his property, and be-

ing prevailed upon by the Defendant, was induced to and did borrow 

from the defendant f tne said sum and autnorized tne defendant to pay 

tne same to the said Johnson f or the discharge of complainant's in

debtedness which was done and, f or the purpose and with the intention 

of securing the repayment of said loan from defendant to c OOlplainant 

t.oe said Johnson was authorized and instructed by complainant to deed 

said property to the defendant; tnat such conveyance was made by two 

deeds dated April 12th., 1921 and which are now of record in the office 

of the Judge of Probate of this county; that copies of said deeds are 

hereto attacn.ed, marked "Exhibit A" and "Exhibit B" and made a part of 

this bill of canplaint; that subsequent tnereto, on to-wit; August 

15tn., 1921, complainant and defendant entered into a written agreement 

embodying the conditions under whicn the loan was made by defendant as 

above set lut in substance; that said written agreement is of record 

in the office of the Judge of £robate of this county, a copy of same 

being nereto attached, marked "Exhibit C" and made a part of this bill. 

5. Complainant furtn.er shows unto this court that the said John

son had no contract or negoitations With defendant for said lands but 

executed said deeds by the direction and under authority from and of 

your complainant and in consideration of the payment by the defendant 

for canplainant of the indebtedness due on said lands; that, in equity 

your complainant was ~le real grantor, the conveyance being made ~t 

his instance and to seoure his indebtedness to defend~t and, in equity, 

all of the title Which defend&lt acquired and holds comes from com

plainant; tn.at such deeds were made to secure the repayment of a in

debtedness due by 'oomplaiuant to the defendant; that such conweyances, 

although absolute deeds on their face, are, in equity, mortgages to 

secure the repayment of money; that at the time of the execution and 

delivery of said deeds to defendant the re~ation of debtor and creditor 

existed oetween complainant and defendant; that the debt secured t hereby 

was and is a co~ntinuing debt in tn.e hands of the defend ant on which 

complainant was, has been and is now .liab.Le to suit; that complainant 

under the terms of their agreement was, has always be en and is now und

er obligation to repay to defendant the amount paid out by him to John

son for complainant; tnat sucn deeds were made to defendant, not to ex-
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tinguish, cancel or discharge the amount due by complainant to defend

ant for such loan but, in reality, to secure the repayment of the same 

and was so intended and understood by tne defendant and complainant; 

that the written agreement between complainant and defedant, which is 

hereto attached as Exhibit c and which embodies tne cond1tions under 

which the loan was made, recites that complainant is indebted to the 

defendant in said sum. 

6. That the defendant has entered upon and taken possession of 

said property and exercises rights of ownership over same; that he nas 

sold a part thereof and received the proceeds from such sale; that he, 

the defendant, has received, from time to time, rents and profits there

from on account of turpentine leases and otherwise. That your oo)mplain

ant, when able, ready and willing, has sought to redeem said property 

by paying to defendant all amounts ~egally due on account of said loan 

but defendant refuses to allow such payment and redemption. 

7. That the compensation to defendant for the use of the money 

loaned, as provided by the agreement embodying the conditions under 

whicn tne loan was made, is usurious; tnat the provisions of said agree-

ment whicn permit the defendant to deduct from the pr oce eds of all sales 

11any disbursements expended in and about tne holding and maintenamce of 

said real estate from time to time" is grossly unjust to complainant 

in that the defendant who, in equity is a mortgagee, may consume all 

of said ~oceeds by expenditures not authorized to be made by mortgagees 

and to the damage of complainant; that even if such proceeds should not 

be so consumed, the one na~f not consumed which t he defendant, by such 

agreement, would retain as compensation for t he use of his money, would 

amount to many times the proper, lega~ and just rate of interest onsaid 

money and would be a usurious compensation; that such agreement and 

conditions of said loan are therefore void on account of ususry exnept 

as to the provision for the repayment of the money loaned and this the 

comp~ainant is ready, willing and able to repay, to-getner with such 

interest and other charges thereon as to this court may seem meet and 

proper. Complainant furtner shows that said loan has been repaid when 

proper credit is given f or the rents and ~ofits, use and occupation 

and proceeds of sales received and enjoyed by t he defendan~, but if 

complainant is mista~en in this, and it be ascertained that said loan 

has not bean fully repaid, he is now ready, able and Willing to repayd 
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Whatever swm maynbe fairly and really and honestly due and to redeem said 

property and does bereby offer to do equity in all things and does sub

mit himself to the· jurisdiction of this court for all purposes connect

ed with Jmd incident to the doing of full and c cmplete equity and to the 

foreclosure of said deeds as equitable mortgages. Complainant further 

snows that it would be grossly inequitable and unjust to allow said deeds 

to stand as absolute conveyances of said land and this on account of the 

duress of circumstances under wnich they were made , of the great lossto 

complainant and unreasonable and unjust oenefit to defendant, on account 

of the great disparity between the value of lands and money loaned, that 

to allow them to stand as absolute conveyances would be unconscienceable; 

that to decree and give to them tneir real purpose, that of security, 

would work no hardship on defendant. 

J:'RAYER F OR PROCESS .AND R.i!:LIEF. 

THE ffiEMISES CONSIDERED, Complainant prays that your Honor will 

make and enter such orders and decrees and Will issue or cause to be is-

sued such notices and summons to the said Isidore ~. Schiller as will 

make him a party defendant to this bill, requiring him to appear and 

plead, answer or demur, within the time allowed by law in such cases. 

That upon a final hearing of this cause that your tlonor will ren-

dar, adjudge and decree that the said deeds from Johnson to Schiller, 

are mortgages from the complainant to defendant to secure tne indebted

ness existing between them at that tim and that the agreement e'mbodying 

the conditions of such transaction be declared void on account of usury 

except to that portion providing for the repayment of the amount of loan 

by this complainant to the defendaut to-gether with such fair, legal 

and just compensation for the use )of the defendants money as your Honor 

may think pr oper and equitaole; tnat a r eference be ordered held by the 

Register of this court to ascertain the fair and proper amount due by 

compJ..B.inant, if any, after axe luding all matters no 1i properly chargeable 

and crediting on the amount originally due all proper credits by way 

of rents and profits, value of use ani occupation and proceeds of sale 

received by the defendant; that upon payment into court by complainant 

of such amount as may be ascerta~ned to be due by your ttonor, that the 

defendant, Isidore J. Schiller, be required to make, execute and deliver 

deeds to all of said property back to the complainan~; that a reasonaole 

time be fixed for such re- conveyar.c e by defendant after such payment by 
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canplainant and should the defendant fail to so re-convey wi t.nin . the 

time fixed by your Honor tnat the Register of this court be ordered, 

autnorized and empowed to so convey said property and reinvest your 

CompJ.ainant With such liitle and to deliver such conveya:ooes to com-

Plainant. 

Should your complainant, however, oe mistaKen in tne relief 

sought herein and .nereby, tnat your tionor will make, render and ent-

er such judgments and decrees as will grant ~o camplaiuant sucn re-

lief, otner, fur~ner or different ~nan ~nat sought, to WiriCll ne, in . 

equity and good conscience is entitJ.ed. And, as in du·iiy bound, ne 

will ever p.1::ay, etc., 

STONE & STONE. 
Solicitors for Complainant. 

FOOT NOTE:-

The Defendant, Isidore J. Schiller, is required to answer 

each ana. every paragraph of ~ne foregoing bill · o:f complaint, :rrom "1" 

to "7", both inclusive , but answer under oatn is nereby expressly 

waived. ~TOI~E & STONE. 
Solicitors ~or Complainant. 



This indenture, made this 12th day o~ April, 1921, between Theo
dore A. Johnson and Ha.nnayJohnaon, his w.i fe, of t r e town of Silver
hill in the county of Baldwin, and saa. te of Alaba.na, parties of the f 
first part and Isadore Schiller of the oity of Chicago in the oounty 
of Cook and stat~ of Illinois, pazty of the second part. 

Witnesseth:- That the said parties of the first part, for and in 
oonsi~eration of the sum of one dollar ($1.00) and other good and val
uable o~nsideration in hand paid by said party of the seoond part, re . 
ceipt whereof is hereby acknowledged, grant, bargain, sell unto the said 
party of the second part, and to his heirs and assigns forever, all 
the following desoribed lots, pieces or parcels of land, situated in 
the oounty of BaJ.dwin and State of .Alabama, and lmown and described as 
follows, to-wit:-

All of Block Five (5); Lots 1, 2, 3, 4, 8 9, 16, 17, 20, 23 and 
24 in Blook Twelve {12); of the southeast quarter of the southeast quar
ter, section three CS8t of SEt, Sea. 23); also Lots One (1) and TWo 
{2) in Blook Seventeen (17); all of blook eighteen (18) except Lots 
1, 3, 4, 5, and 6; all of Block Nineteen (19) exoept Lots 1, 3, 4, 5, 6, 
19, 23, and 24· Lots 4, 5, and 6 in Block Twent~ (20); all of Block 
Twenty Nine (29) exoept Lots 1, 22, 23 and 24;of the; All of Block 30; 
all of Block 31; all of block 32 except lots 21, 22, 23 and 24 of the 
~thwest gu~rter of the northwest quarter of section Eleven (NWi of 
.N\Vt , sea. I~J, all in township six south of range three east (163 Lots 
in all, including streets and alleys in town bf Silverhill, as per 
plat on record in Baldwin County, Alabama. 

And the said TheodQre A. Johnson and Hanna Johnson, his wife, par
ties of the first part, for their heirs, executors and administrators, 
do covenant, promise and agree, to and with the said party of the sec
ond part; his heirs and assigns, that they have not done or suffered to 
be done, anything whereby the said premises hereby granted are, or may 
be, in any manner encumbred or charges; and that the said premises a
gainst all p era one lawfully claiming, or to olaim the same, by, through 
or under them, they will warrant and forever defend. 

And the said party of the first part hereby expressly w&ive and re~ 
lease any and all right, benefit, privilige and advantage, and exemption 
under or by virtue of any and Statutes of the State of Alabama, provid
ing for th& exemp1tion of homesteads from sale on execution or otherwise. 

In witness whereof, the said parties of the first part have hereunto 
set their hands an~ seale the day and year first above written. 

Signed, sealed and delivered in the 
presence of Oscar Johnson. 

state of Alabama,)ss. 
Baldwin County ) ) . 

Theodore A. Johnson (Seal) 
mmna Johnson (Seal) 

I, Oscar Johnson, a notary public in and for said state and coun
ty, do hereby certify that theodore .A.. Johnson and Hanna Johnson, his 
wife, whoa e names are signed to the foregoing conveyance and who are 
known to me, acknowledged before me on this day that, being informed of 
the contents of said conveyance, they executed the same voluntarily on 
the day the same bears date. 
Sta te Jfil«mu~~~~ 0~Y hand this 21st., day of April, 1921. 
Baldwin County. ) 

I~ Oscar Johnson, a notary public in and for said state and 
county, do hereby certify that on the 21st day of April, 1921, came be
fore me the within named Hanna Johnson, known to me to be the wif& of 
the within named Theodore A. Johnson, who being examined separate ana 
apart from her husband in referenae to her signature to the within con
veyance, acknowledged that she signed the same of her own free Will and 
acoord and without fear, constraint or threats on the part of the husband. 

In witness whereof, I hereunto set my hand this 21st day of 
April, 1921. 
(Seal) 
Filed for record May 26th., 1921 at 2 pm/ 

Oscar Johnson, Notary Public 

Recorded May 30th, 1921. 
J 



Special Warranty Deed. 

This inden~re made this 12th day of April, in the year of our 
Lord one thousand nine hundred and twenty one (1921) between Theo
dore A. Johnson and Hanna Johnoson, his wife, of the town of Silver
hill in the county of Baldwin and state of Alabama, parties of the 
first part and Isidore J. Schiller of the city of Chicago in the 
county of Cook and state of Illinois, party of the second part. 

Witnesseth:- That said parties of the first part, for and in con
sideration of the sum of one dollar ($1.00) and other goodnand val
uable considerations, in hand paid by said party of the second part, 
receipt whereof is hereby acknowledged, grant, bargain and sell unto 
the said party of the second part, and to his heirs and assigns, for
ever, all the following described lots, pieces or parcels of land, 
situated in the county of Baldwin and state of Alabama and known and 
described as follows:-

The northwest quarter of the southeast quarteriNVI~ of SEi); and 
the north half of the southwest quarter of the southeast quar~er of 
section two~ (60) sixty acres; and the west half of the northeast quar
ter and the nor-theast quarter o:f the northeast quarter; and the south
east quarter of section twenty three (23); all in township six south 
of range three east of St. stephens Principal Meridian; in all 340 
acres more or less in Baldwin County, Alabama. 

And the said Theodore A. Johnson and Hanna Johnson, his wife, par
ties of the first .part for their heirs, executors and administrators, 
do covenant, promise and agree, to and with the said party jf the sec
ond part, his heirs and assigns, that they have not done, or suffered 
to be done, anything whereby the said premises hereby granted, are or 
may be, in any manner encumbred or charged; and that the said premises 
against all persona lawfully claiming, or to clain the same, by, through 
or under them, they will warrant and forever defend. 

And the said parties of the first part hereby expressly waive and 
release any and all rights, benefits, privliges and advantages and e~ 
emption under or by virtue of any and all statutas of the State of Ala
bama, providing for the exemption of homesteads from sale on execution 
of otherwise. 

In witness whereof, tne said parties of the first part have here
unto set their hands and seals ·t he day and year first above written. 
Signed, sealed and delivered in 
the presence of Oscar Johnson. Theodore A. Johnson (seal) 

manna Johnson (seal) 

State of Alabama,)SS 
Baldwin County. ) 

I, Oscar Johnson, a Notary Public in and for said state and county, 
do hereby certify that Theodore A. Johnson and Hanna Johnson, his wife, 
whose names are signed to the foregoing conveyance and who are known 
to me, acknowledged before me on this day that, being informed of the 
contents Of the said conveyance, they executed the same voluntarily 
on the day the same bears date. 

Given under my hand this 21st day of April, 1921. 
(Seal) · OScar Johns on, Notary Public. 

State ~f Alabama,)SS 
Baldwin County ) 

I, Oscar Johnson, a Notary Public in and for said state and county, 
do hereby certify that on the 21st day of April, 1921, came before me 
the within harned Hanna Johnson, known to me to be thw wife of the with
in named Theodore A. Johnson, who, being examined separate and apart 
from her husband with reference to her signature to the within named 
conveyance, acknowledged tba t she signed the same of .ber own free will 
and accord, and without fear, constraint or threats on the part of 
the hua.baB.d. 

In witness whereof, I hereunto set my hand, this 21st day of April, 
1921. 
{Seal) . Oscur Johnson, Notary Publio. 
Filed for record Mayb26th, 1921 at 2 pm. 
Recorded May 30th, 1921. 

Jas M Voltz, Judge of Probate. 



THIS INDENTURE WITNESSETH That \thereas, the undersignec1, 

ISIDORE J. SCHILLER, of tbe City of Chicago, County of Cook and 

State of Illinois, hereinafter designated as party of the first 

part, is now the owner in fee simple of record of the foll owing 

described real estate in the County of Baldwin, and State of 

Alabama, known and described as follows, to-wit: 

and 
~ 

~All of Bloc k Five (5); Lots 1, 2, 3, 4, 8~ 9, 
16, 17, 20, 23 and 24 in Block Twelve (12J; 
of the South East quarter (~.~.t } of the South 
East quarter (s.~.i ) of Section three (3); 

also lots 1 and 2 in Block Seventeen (17); 

lo.. 

All of Block ~ighteen \18 ) except Lots 1, 3, 4, 
5 and 6; All of Block Nineteen (19 ) except Lots 
1, 3, 4, 5, 6, 19, 23 and 24; Lots 4, 5 , and 6 
in Block Twenty (20}; All of Block Twenty-nine 
(29), exce~t Lots 1, 22, 23, and 24; All of Block 
Thirty (30); All of Block ·rhirty-one (31); .All 
of Block Thirty-two (32) Except Lots 21, 22, 23 
and 24, of North West quarter (N. w •.. ) of t he 
North ilest quarter (N.W. <., ) of Sec t ion .i!:leven (11) 
All in ~ownship Six (6) Sout h, Range Three (3) 
East, (163 lots in all, including st r eets and 
alleys in ... •own of Silverhill, as per plat on 
record in Baldwin Count , .Alabama. ) also 

The North West ~arter (N •• t ) of the Sou th 
East quarter ( S.E.-:J; and 
Tbe North half ( N.f ) of tbe South West 
qUarter (s.w. t ) of the South East quarter 
(S.E.i ) of Section two (2), (60 acres); and 

v The West half ( W. t ) of the North .illast quarter -
( N • .l!l.-., } ; and 
The North East quarter (N.~. i) of the North 
East quarter (N.E. 4 ); and the South East 
quarter (S.~.~} of Section twent y-three (23) 
all in Township Six (6} South, Renge three 
(3} East of St. Stephens Principal He rid i an; 
in all 340 acres more or less. 

WHEREAS, the undersigned, Charles o. Carls on, of the 

City of Chic ago, County of cook and state of I llinois, herainafter 

designated as the party of the second part, is indebted to t he said 

party of the first part in __,t l;l.e sum of Twenty- three Hundr ed Seventy

eight and 64/100 ( ~2378.64} ~ollars, and i s intere sted in said r eal 

estate to t he extent only as hereinafter set f orth. 

NOW, THEREFORE , in consideration of the sum of One ($1} 

Dollar and other good and valuable cons iderat ion by s a id second 
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party to said first party in hand paid, r e ce ipt whereof is hereby 

acknowledged, said Isidore J. Schiller, party of the fir s t part, 

hereby declares that he holds the hereinabove described real estate 

subject to the folloWing and for the fQllo~ng purposes , to-wit: 

That h~ is to sell the said real estate, or parts 

thereof, from time to time until the entire real estate above . 
described is sold,at the best price and on the best t erms then 

obtainable; that he is to retain all of the net proceeds derived 

from the sale of said real estate until he shall have rece ived the 

amount of the indebtedness herein referred to, Twenty-three Hundred 

Seventy-eight and 64/100 ( ~2378.64) Dollars,without interest, where

upon said indebtedness shall be deemed paid, and all the net proceeds 

received over and above the amount of said ihdebt edness shall be 

divided e qually in two parts , one part to be reta ined by the party 

of the first part, and the other part to be ~aid by him to t he said 

party of the second part as and when received. 

It is hereby agreed between sa id parties of the first and 

second parts that each shall pay one-half of all general and special 

taxes and any other disbursements necessary· or expended in and ab out 

the holding and maintenance of said real estate from time to t i me 

as such taxes and disbJXsements accrue . 

The interest of said party of the second. part in said 

real estate shall be conclusively presumed to be personal property 

and not real estate. 

VHTiC SS the hands and seal s of the parties hereto this 

/J-Pk day of ~--L'!:-~- -~V",.. --=::-.L~ 
~~~~~~~~~~~~~-(~Al) 

~~~~~~~~~~~~e=~ ~AL} 
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STATE OF ILLINOIS 

COUNTY OF COOK 

• 
notary public in and f or 

said County and State, do hereby certify that ISIDORE J. SCHILLER 

and CHARLES o. CARLSON, whose names are signed to the foregoing 

Instrument, and who are known to me, acknowledged before me, on 

this day that being informed of the contents of the said Instrument 

they executed the same voluntarily on the 

Given under my hand this 

/ 

l . 




