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THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

,. " - o, - -
Yarch 11, 1959 Meomckay=t 185 ,in a cer-
e TETr T N o
T ainTedUse in $aid Court Whetein ¥ Ln HUPIE
..... Plaintiff, and .. J.2. JONLS AN THOMAS CIVENS

Defendant, a judgement was rendefed against said

1o reverse whadu LiRdndement e , the said . - ' I

applied for and obtained from this office an APPEAL, returnable to the . st

"~ Term of -:.our SHprens Court of the State of Alabama, to be held at Montgomery,
daysofe ' S —3:955%‘;‘;’;;:‘.".hext,' and the necessary bond

having been given by the said. o dam o8 B4 Ower
U with ... , Sureties,

I ones e OT . Noroorns G, St

Li
Ui
(' -

, attorney, to appear at the...... Nexo .. ) .. Term of our
said Supreme Court, to defend against the said Appeal, if ___they - think proper.
& Wm:ess. ALICE J. DUCK CIerk of the En:cu:t "—Culourt of sald County, th1s 3‘: 9vﬁ .
day of Hay , A D, 1957 .

. Wu Clerk.




No.=3537

THE STATE OF ALABAMA. ---JUDICIAL DEPARTMENT

THE SUPREME CCURT OF ALABAMA

October Term, 195936 0
To the Clerk .of the Circuit Court,
...... BaldW1n : -County—Greeting:
Whereas, the Record and Proceedings of the Cirecult e Court

of said county, in a certain cause lately pending in said Court between

J. 1. Buple . — _ . Aﬁapellant_-_,
.. and _ “
-d. B, Jonés | . . , Appellee....,

wherein by said Court it was considered adversely to- said appellant .=, were brought before our
Supreme Court, by appeal taken, pursuant to law, on behalf of:éaid afnpellant.f’:i:
NOW, IT IS HEREBY CERTIFIED, That it was thereupon considered, ordered, and adjudged by

b_ﬁr Supreme Court, on the.... 81 .....day of...d anuary-, 190_., that o

Judement of said.... Circult ___ Court be in all things

Jd. L. Ruple,

and

James--R.--Owen, -surelfy.on-the--appeal-bond,

e costs accruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme
Court of Alabama, at the Judicial Department

Building, this the.....2%......day Of e

January 1960/

: , /

"(7 Clerk of the Supreme Court of Alabama.




J. L. RUPLE
? IN THE CIRCUIT COURT OF

FEEN mTER

Plaintifdl,
VS, A i BALDWIN COUNTY, ALADBAMA
J. B. JONES, }
AT LAW. NC. 3597.
Defendant. i

AMENDMENT TO COMPLAINT
Now comes the Plaintiff in the above styled cause and
amends the original Bill of Complaint so that as amended, the

sald complaint will read as Tollows:

3

"J. L. RUPLE, § IN THE CIRCUIT COURT OF
Plaintiff, {
ALDWIN COUNTY, ALABAMA
VS. }
Je Be JONES and THOMAS i AT LAY, NC. 35Q7.
GIVENS,
Defendants.

The Plaintiff claims of the Defendants SEVEN HUNDRED
DOLLARS (§700.00) for a trespass by the Defendants, acting by and
through tThéir servanits, agenits or employees, acting within the line
and scope of their authority as such agents, servanis or employees,
on the following tract of land situated in Baldwin County, Alabanma,
to-wit:

Begin at the Southeast corner of Section 48, Township
3 South, Range 2 East, and run thence North 2 degrees
West 2A3° feet, more or less, t¢ the point where the
East line of the said Section LO intersects the South
line of Eayou ﬁllbz, thence Sout Chwestwardly qlong
Bayou Wiltz and following the meanders thereof to the
point where the said Bayou intersects the South line
of said Section &£0; run thence South 85 degrees Bast
2193 feet, more or less, t¢ the point or place of
teginning, and containing 55 acres, more or less.

belonging tc and in the possession of the Plaintiff and for cubtiting
the timber thereon on or about, to-wit, March 26, 1G58.
COUNT TWOC:
The Plaintiff claims of the Defendants SEVEN HUNDRED
DOLLARS {$700.00) damages for a tresvass by the Defendants, or
others by Defendanﬁs‘ aubhority and direction, on the following

tract of land situated in Baidwin County, Alabama, to-wit:
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Begin at the Southeast corner of Section 40, Township
3 South, Range 2 Bast, and run thence North 2 degrees
west 2437 ;eet more or less, Lo the point where the
East line of tqe said Section 4O intersects the South
Llne of Bayou Wilggzj; thence Soucnwestwavdly along
Bavou Wiltz and following tThe meanders thereof to the
p01pt where the sald Bayou intersects the South line
of the said Section 403 run thence South &5 aegrees
Bast 2193 feet, more or less, to the point or place
of beginning, and containing 55 acres, more or less,

belonging to and in possession of the Plzintiff and for cubtting
the timber therecn, on or aboub, to-wit, March 26, 1958.
COUNT THREE:
The Plaintiff claims cof the Defendants SEVEN HUNDRED
DOLLARS (§700.00} for wrongfully taking or causing to be wrongfully
taken by their agents, servants or employess, while acting within
the 1line and scope of their authority, on or aboub, to-wit, March
26, 1958, the following goods and chattels, the property of the
Plaintiff, to-wit, Three Hundred Ome (30L) pine trees.
COUNT FCUR:
The Plaintiff claims of the Defendants the sum of SIX
THOUSAND TWENTY AND NC/10C D S ($6,020.00} for this, that on

or about, to-wit, March 26, 1958, the Defendants, azcting by and

(L4

through their servants, agents or employees, acting within the 1in
and scope of their zuthority zs such servants, agents or employvees,
did enter upcon the following described properiy situated in Baldwin
County, Alabama, To-wit:
Begin a2t the Southeast corner of Section 10, Township
3 South, Range 2 Bast, and run thence North 2 degrees
West 2437 feet, more or less, to the point where the
Bast line of the said Section 4O intersects the Scout!
line of Bayou Wiltz} thence Southwestwardly along
Bayou Wilg{z and Follow1ﬁg the meanders thereof to the
point where the said Bayou intersects the Scuth line
of the said Section 40: run thence South &5 degrees
East 2193 feet, more or less, to the point or place
of beginning, and containing 55 acres, more or less,
and did willfully and knowingly cut therefrom three hundred one
(301} pine trees, without the consent of the owner of said premises),
and the Plaintiff avers that at the time of the cutting of said 301
pine trees, Plaintiff had the legel title to and was in the

possession of saild premises.




COUNT FIVE:

The Plaintiff claims of the Defendant, J. B. Jones,
SEVEN HUNDRED DOLLARS ($700.00) for a trespass by the Defendant,
J. B. Jones, acting by and through his servants, agents or employee
acting within the line and scope of their authority as such agents,
servants or employees, on the following tract of land situated in
Baldwin County, Alzbama, to-wit:

Begin at the Southeast corner of Section 40, Townshio

3 South, Range 2 Bast, and run thence North 2 degrees

West 2437 feet, more or less, to the point where the

East line of the said Section 4O intersects the South

line of Bayou Wiltz; thence Scuthwestwardly along

Bayou Wiltz and following the meanders thereof tec the

poeint where the said Bayou intersects the Scuth line

of said Section 40; run thence Scuth 85 degrees East

2193 feet, more or less, to the point or piace of beginn-

ing, and containing 55 acres, more or less,
belonging to and in the possession of the Plaintiff and for cutting
the timber thereon, on or about, to-wit, March 26, 1958.

CCOUNT SIX:

The Plaintiff claims of the Defendant, J. B. Jones,
SEVEN HUNDRED DOLLARS {($700.00) damages for a trespass by the
Defendant, J. B. Jones, or others by Defendant, J. B. Jones?

land situated

1y

authority and direction, on the following tract o
in Baldwin County, Alabama, to-wit:
Begin at the Southeast cormer of Secticn L0, Township
3 South, Range 2 East, and run thence North 2 degrees
West 2437 feet, more or less, to the point where the
East line of the said Section 40 intersects the South
line of Bayou Wiltz; thence Southwestwzrdly along
Bayou Wiltz and following the meanders thereof to the
point where the said Bayou intersects the South line of
the said Section 40; run thence South 85 degrees East
2193 feet, more or less, 4o the point or place of be-
ginning, and containing 55 acres, more or less,
belonging to and in possession of the FPlaintiff and for cutting the
timber thereon, on or about, to-wit, March 26, 1G58.
COUNT SEVEH:
The Plaintiff claims of the Defendant, J. B. Jones,
SEVEN HUNDRED DOLLARS {$700.00) for wrongfully taking or causing to
be wrongfully taken by his agents, servants or employses, while
acting within the line and scope of their authority, on or about,
to-wit, March 26, 1958, the following goods and chattels, the
property of the Plaintiff, to-wit, Three Hundrel One (301) pine

trees.
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COUNT EIGHT:

The Plaintiff claims of the Defendant, J. B. Jones, the
sum of SIX THOUSAND TWEKTY AKD NO/10C DOLLARS ({$6,020.00) for this,
that on or about, to-wit, March 26, 1958, the Defendant, J. B.
Jones, acting by and through his servants, agents or employees,
acting within the line and scope of their authority as such servants,
agents or employees, did enter upon the following described property
situated in Baldwin County, Alabama, to-wit:

Begin at the Southeast cormer of Section 40, Township
3 South, Range 2 East, and run thence North 2 degrees
West 2437 feet, more or less, to the point where the
Fast line of the said Section 40 intersects the South
line of Bayou Wiltz; thence Southwestwardly along
Bayou Wiltz and following the meanders thereof to the
point where the said Bayou intersects the South line
of the said Section LOj; run thence South 85 degrees
East 2193 feet, more or less, to the point or place
cf beginning, and containing 55 acres, more or less,

and did willfully and krnowingly cut therefrom three hundred one

pine trees, without the consent of the owner of sald premises),

and the Plaintiff avers that a2t the time of the cutting of said 301

ct
[t

pine trees, Plaintiff had the legal title to and was in the possess
ion of.said premiées.. |
COUNT NIWE:
The Plaintiff claims of the Defendant, Thomas Givens,
SEVEN HUNDRED DOLLARS {$700.00} for a trespass by the Defendant,
Thomas Givens, acting by and through his servants, agents or

employees, acting within the line and scope of their authority as

-

such agents, servants or employees, on the following tract of land

situated in Baidwin County, Alabama, te-wit:

Begin at the Southeast corner of Section L0, Township
3 South, Range 2 Zast, and run thence North 2 degrees
West 2437 feet, more or less, to the pcint where the
East line of the szid Section 40 intersects the South
line of Bayou Wiltzy thence Southwestwardly alon
Bayou Wiltz and following the meanders thereof to the
point where the said Bayou intersects the South line
of said Section LO; run thence South 25 degrees East
2193 feet, more or less, to the point or place of
beginning, and containing 55 acres, more or less,

belonging tTo and in the possession of the Plaintiff and for cutting

the timber therson, on or aboubt, to-wit, March 26, 1958.

¥



COUNRT TEXN:
The Plaintiff claims of the Defendant, Thomas Givens,

SEVEN HUNDRED DOLLARS ($700.00) damages for a trespass by the

-
Defendant, Thomas Givens, or others by Defendant, Thomas Given’s
authority and direction, on the followling tract of land situated
in Baldwin County, Alabama, to-~wit:

Begin at the Southeast corner cof Section 40, Township
3 Scuth, Hange 2 Zast, and run thence North 2 degrees
West 2437 feet, more or less, t0 the point where the
East line of the said Section k0 intersects the South
line of Bayou Wiltz: thence Southwestwardly along
Bavou Wiltz and following the meanders thereof to the
point where the said Bayou intersects the South line
of the said Section 403 run thence South &5 degrees
Bast 2193 feet, more or less, to the point or place
of beginning, and containing 55 acres, more or less,

belonging to and in possession of the Plaintiff and for cubting
the timber therson, on or about, Lo-wit, March 26, 1958.

COUNT ELEVEN:

r»a

The Plaintiff claims of the Defendant, Thomag Givens

SEVEN HUNDRED DOLLARS {£700.00} for wrongfully taking or causing

1

to be wrongfully taken by his agents, servants or employees, while

acting within the line and scope of their authority, on or about,
to-wit, March 26, 1958, the following goods and chattels, the
roperty of the Plaintiff, to-wit, Three Hundred One (301) pine
trees.
COUNT TWeLVE:
The Plaintif? c¢laims of the Defendant, Thomas Givens,
the sum of SIX THOUSAND TWENTY AND NG/100 DOLLARS ($£,020.00) for

this, that on or about, to-~wit, March 26, 1958, the Defendant,

Thomas Givens, acting by and through his servants, agents or em-
plovees, acting within the line and scope of their authority as

such servants, agents or employees, did enter upon the following

described property situated in Baldwin County, Alabama, to-wit:
Begin at the Socutheast corner of Section 40, Township
3 South, Range 2 Last, and run thence North 2 degrees
West 2437 feet, more or less, to the point where the
East line of the said Section 40 1nte“sects the South
line of Bayou Wiltzj; thence Sout QWﬂstwardly aiong
Bayou Wiltz and zo¢low1nc the meanders ther to the
point where the said Bayou intersects the ooutq line
of the said Section LO; run thence South S5 degrees
East 2193 feet, more or less, to the point or place
of bveginning, and containing 55 acres, more or less,
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and did willifully and knowingly cubl therafrom three hundred one
(301) pine trees, without the consent of the ocwner of said premise
and the Plaintiff avers that at the time of the cutting of said
301 pine %trees, Plaintiff had the legzal title to and was in the

possession of said premises.

Attorney for Plaintiff.w

L5
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© 'SUMMONS AND COMPLAINT Moore Pig.Co.,_

' The State of Alabama, Circuit Court, Baldwin County

Baldwin County. : No.3597 ...
__________________________ TERM, 19.___

%TO ANY SHERIFF OF THE STATE OF ALABAMA :

THOMAS GIVERS

. You Are Hereby Commanded to Summon

to appear and plead, answer or demur, within thirty days from the service héreof, to the complaint filed in

the Cirenit Court of Baldwin County, State of Alabama, at Bay Minette, against oo,
_______ J.8, JONES, }1@_ THOMAS GIVENS . e mmmanany Defendant__
DY e S dohis _EETII_’P.E_ __________________________________________________________________________
____________________________________________________________________________________ , Plaintiff .-
Witness my hand this_______ 5_1:'_!3: _________ day of -“__Qe.?,??:}:’.% ____________ 19 __5.§

= = 7 F )
%%jgwj/éé& 18, FEE ““%_ ' M-_--. Clerk

&7t J/MM 2 /‘%/_'/'I..//)’&‘W’




J. L. RUPLE,

Plaintiff, IN THE CIRCUIT COURT OF

VS.
BALDWIN COUNTY, ALABAMA

J. B. JONES anpd
THOMAS GIVENS,

AT LAW NO.3597
Defendants.

¥ e sl el e el e

DEMURRER TQ AMENDED COMPLAINT

Comes now the Defendant:J. B. Jones, by his attorneys
and demurs to the Complaint as last amended, and to each count there-
of, separately and severally, and assigns the following separate and
several grounds in support thereof:

1. The Complaint fazils to state z cause of action.

2 There is a misjoinder of causes of action.

3. There is a misjoinder of parties defendant.

4. There is a misjoinder of counts in the Complaint as
last amended in that the Plaintiff seeks to recover severally on sepa

ate causes ¢of action against differentf%efendants in separate counis

5. There is 2 misjoinder of causes of action in that
the Plaintiff attempts fto join a count for a2 joint cause of action
with counts for several causes of action.

6. There is a misjoinder of causes of action in that
the Complaint declares against the Defendants jointly in four of the
counts and against each of the Defendants separately in the other
counts,

7. There is a misjoinder of causes of acticn in that

the Complaint declares against the iwo Defendants jointly in counts

"One", "Two", "Three" and "Four” and against the Defendant J. B. Jone
separately in counts "Five", "Six", "Seven" and "Eight" and against
the Defendanti Thomas Givens in counts "Nine", "Ten", "Eleven" and
"Twelve™.

Respectfully submitted

)

|

;i££44/;ywzwu /4/,/?1;//‘ CHASCN & STONE

T el SO
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S VS,

! J. B. JONES and THOMAS GIVENS,

J. L. RUPLE,

Plaintiff,

Defendants,

st st stk lok ok seodeskslolostotololololololofok otololoRofokorsologsk

??#*#***$*$$$*$*$$****************$**
IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

gl AT LAY NO. 3597

sk ok R R R |

FELED
JAN‘1411959

AlLlce OUCH, (1o,

Law OFFICES

CHASDN & STONE L

Bay MINETTE, ALABAMA

1 DEMURRER TO AMENDED COMPLAINT |-




J. L. RUPLE, IN THE CIRCUIT COURT OF
Plaintiff,
Vs, BALDWIN COUNTY, ALABAMA

J. B. JONES and THOMAS
GIVENS,

Defendants.

*

APPEAL AND SECURITY FOR COSTS:

Comes the Plaintiff in the above styled cause, by his
attorney, and hereby appeals to the Supreme Court of the State of
Alabama, from the final judgment of the Cirenit Court of Baldwin
County, Alabama, rendered in the above styled cause on March 11,

1959.

%:‘KQ_\

torney Tor Plaintiff,

I hereby acknowledge myself security for the costs of the

foregoing appeal.

= <. O

< ) o

Taken and approved on this the

G 30y or 12y, 1959.

Circuit Cowrt of Baldwin
County, Alabama.




J. L. RUPLE,
Plaintiff, IN THE CIRCUIT COURT OF

vsS.
BALDWIN COUNTY, ALABAMA

J. B. JONES,

'Defen&ant.

P I S e Y T SR Y

ORDER TO SUBPQENA WITNESS

TO: ALICE J. DUCK AS REGISTER OF THE CIRCUIT COURT OF BALDWIN COUNTY
ALABAMA , LAW SIDE:

Comes now the Defendant in the above styled cause, by
his attormeys, notice having been given to the adverse party as re-
quired by the law, of the Taking of the Deposition Upon Oral Examina-
tion of Thomas Givens at the office of Louise Dusenbury in the Courtd
house in Bay Minette, Baldwin County, Alabama, on Friday, October 24,
1958, at 2:00 P. M;,“and hereby files this his order for the said
Thomas Givens to be subpoenaed by the Register of the Court in which
the above styled cause is now pending.

Dated this the 20 day of October, 1958.

CHASON & STONE

\@?{ :?ﬁi

s Wi
Attorn%?s for Defendant fg:




STATE OF ALABAMZ )
BALDWIN COUNTY )

TO ANY SHERIFF OF THE STATE OF ALABAMA, GREETING:

You are hereby commanded te swanon NORBORNE C. STONEZ, JR
Bay Minette, Alabama, at the instance of the plaintifr if he
should be found.in your County, persohally to be and appear before
the Circuit Court of Baldwin County, at the present term thersof
to be held at the Courthouse in Bay Minette, Alzbama, on to-wit,
the 11th day of March, 1959, at nine o'clock 4. M., and to bring
with him and produce at the time and place aforesaid, tc bte used
as evidence, all books, papers and other writings which indicate
the amount of timber or number of trees sold by the defendants,
J. B. Jones or Thomas Givens to Scott Peper Company during the
week of March 24th to March 29th, 1958, and then and there to
testify and the truth to speak concerning all and singular those
things of which he may have knowledge or the said instruments ol
wriﬁihg doth import of, and concerning a certain suit now pending
and undetermined in said court wherein J. L. Ruple is Plaintif?,
and J. B. Jones and Thomas Gives are Defendants. And this he
shall in nowise omit under penalties of what the law directs, and
shall have you then and there this writ with your endorsement
thereon in what manner you have executed same.

WITNESS my hand this _ day of March, 1959.

;Zf/;f /«”//:\_,,-f— - JW e

Clerk. .




Jlinstruments ©of writing doth-import-cf, and -concerning a certain

STATE OF ALABAMA ) 2597

e
e

BALDWIN COUNTY )

3

C ANY SHERIFF OF THE STATE OF ALABAMA, GREETING:

lo
You are hereby commanded to summon J. B. JONZ

. ¢/o
J. B. Jones Timber Company, Magazine, Alabama, at the instance of
the plaintiff if he should be found in your County, personally to
‘be and appear before the Circuit Court of Baldwin County, at the
present verm thereof tc be held at the Courthouse in Bay Minette,
Alabama, on to-wit, the 1llith day of March, 1959, at nine o'clock
A. M., and to bring with him and produce at the time and place
aforesaid, to be used as evidence, all books, papers and other
writings which indicate the amount of timber or number of trees
sold by the defendant J. B. Jones or Thomas Givens, t¢ Scott Paper
Company during the week of March 24th to March 209th, 1958, and then
and there to testify and the truth to speak concerning all and

singular those taings of which he may have knowledge or the said

suit now pending and undetermined in said court wherein J. L.
Ruple is Plaintiff and J. B. Jones and Thomas Givens are Defendants
And this he shall in nowise omit under penalties of what the law
directs, and shall have you then and there this writ with your en-
dorsement thereon in what manner you have executed same.

WITNESS my hand this L day of March, 1959.




STATE OF ALABAMA )

&
o

BALDWIN COUNTY )

70 ANY SHERIFF OF THE STATE OF ALABAMA, GREETING:

™

You are hereby commanded to summon J. B. JONES, ¢/o J. B.

Jones Timber Company, Magazine, Alabama, at the instance of the

~

-pleintiff-ifhe should-be found-in.your County, personally to be

and appear before the Circuit Court of Baldwin County, at the
present term thereof teo be held at the Courthouse in Bay Minette,
Alabama, on to-wit, the 1lth da y of March, 1959, at nine oTclock
A. M., and to bring with him apd r duce %ﬁ ﬁhe time and place

aforesaid, to be used as evidence e, all checké and drafts made Dby him
or J. B. Jones Timber Company to. Thom Givens, during the week of
March 24th to March 29th, 1958, pr%anytlmé thera
for timber or hauling timber duffﬁg the week:of March 24th to

March 29th, 1958, and then and there to testify and the truth to

ct

speak concerning all and singular those things of which he may
have knowledge or the gzid instruments cf writing doth import of,

and concerning a ceritain sult now pending and undetermined in said

court wherein J. L. Ruple is Plaintiff and J. B. Jones and Thomas

o

Givens are Defendants. And this he shall in nowise omit under
penalties of what the law directs, and shall have you then and

there this writ with your endorsement thereon in what manner you
have executed same.

.
WITNESS my hand this _ & day of March, 1956.

iﬁfix;4;ftf4L*bu§/&€/t,%%i

o

S ? e W,.i 2 e o e i o e et e e e

Cler&. K/’




J. L. RUPLE, X
IN THE CIRCUIT COURT OF

Plaintiff, X
X BALDWIN COUNTY, ALABAMA

Vs.

X
AT LAW NO. 3597

J. B. JONES, X

Defendant. X

X

DEMURRER

Comes now the Defendant in the above stiyled cause, by his
attorneys, and demurs to the complaint heretofore filed against him
and to each count thereof, separately and severally, and assigns the
- following separate and several grounds in support thereof:

L. The complaint fails to state 2 cause of action.

2. Count One of the complaint fails to state a cause of

action.

3. Count Two of the complaint fails to State 2 cause of
action.

4. Count Three of the complaint fails to state a cause of
action.

5. Count Four of the complaint fails to state a cause of
action.

6. The allegations of the complaint are vague, indefinite
and uncertain.

7. The alliegations of the complaint fail to allege in what
the alleged trespass of the Defendant consisted.

8. Count One of the complaint fails to allege that the De-
fendant trespassed on the land of the Plaintiff.

9. There is a misjoinder of causes of action in Count Two
of the complaint.

10. There is a misjoinder of causes of action in Count Three
of the complaint.

11. Count four of the complaint fails to allege that the
Plaintiff was the owner of the land therein described and of the trees

situated thereon.

%w
&




12. Count Two of the complaint fails to allege that the De-
fendant, acting by and through his agents, servants and employees,
who were then and there acting within the line and scope of their
employment as such trespassed on the lands allegedly belonging to
the Plaintiff.

13. Count Two of the complaint fails to allege that the
timber allegedly cut from the land therein described was cut by the
Defendant, acting by and through his agents, servants or enployees,
acting within the line and scope of their employment as such.

14. Count Two of complaint is in the alternative.

15. Count Two of the complaint fails to allege that the acis
therein complained of were committed by the Defendant or anyone aci-

ing in his behalf within the line and scope as their employment as

the agent, servant or employee of the Defendant.

Respectiully submitted,

CHASON & STONE




'.,3’ -}i; J. L. RUPLE,
i G Plaintiffl,
Vs,
J. B, JONES,
Defendant.
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IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

n AT LAW NO. 3597 |
: DEMURRER

i
1

FILCD

JUL 261958
ALICE J. DUCK, Clerk

Law OFFICES

CHASON & STUONE

Bay MINETTE, ALABAMA




STATE OF ALABAMA i
BALDWIN COUNTY )
TO ANY SHERIFF COF THE STATE OF ALABAMA:

You are hereby commanded to summon J. B. JONES, to appear
within thirty days from the service of this writ in the Circuit
Court of Baldwin County, Alabama, at Law, at the place of holding
the same, then and there to plead, answer or demur to the complaint
filed against him by J. L. RUPLE.

WITNESS my hand on this the .:._%g’ day of June, 1958.

IN THE CIRCUIT COURT OF
Plaintiff,
BALDWIN COUNTY, ALABAMA

AT LaW.

j
i
vs. :
J. B. JONES, i

I

Defendant.

COUNT ONE:

The Plaintiff claims of the Defendant SEVEN HUNDRED DOLLARS
($700.00) for a trespass by the Defendant, acting by and through
his servants, agents or employees, acting within the line and scope
of their authority as such agents, servants or emplovees, on the
following tract of land situwated in Baldwin County, Llabama, to-wib!:

Begin at the Southeast corner of Section L0, Township

3 South, Range 2 East, and run thence North 2 degrees

West 2437 feet, more or less, to the point where the

East line of the said Section 40 intersects the South

line of Bayou Wiltz; thence Southwestwardly along Bayou

Wiltz and following the meanders thereof tc the point

where the sald Bayou intersects the South line of said

Section 40; run thence South &5 degrees East 2193 feet,

more or less, to the point or place of beginning, and

containing 55 acres, more or less,
belonging to and in the possession of the Plaintiff and for cutting
the timber therecn or or about, to-wit, March 26, 1958.
COUNT TWO:
The Plaintiff claims of the Defendant SEVEN HUNDRED DOLLARS

($700.00) damages for a trespass by the Defendant, or others by

&4




Defendant's authority and direction, on the following tract of land
situated in Baldwin County, Alabama, to-wit:

Begin at the Southeast corner of Section LG, Township

3 South, Range 2 East, and run thence North 2 degrees
West 2437 feet, more or less, to the point where the
East line of the said Section 40 intersects the South
line of Bayou Wiltz; thence Southwestwardly along Bayou
Wiltz and following the meanders thereof to the point
where the said Bayou intersects the South line of the
said Section 40; run thence South 85 degrees East 2193
feet, more or less, to the point or place of beginning,
and containing 55 acres, more or less,

belonging to and in possession of the Plaintiff and for cutting the
| timber thereon, on or about, to-wit, March 26, 1958.
COUNT THREE:

The Plaintiff claims of the Defendant SEVEN HUNDRED DOLLARS
($700.00) for wrongfully taking or causing t¢ be wrongfully taken
by his agents, servants or employees, while acting within the line
and scope of their authority, om or about, to-wit, March 26, 1958,
the following goods and chattels, the property of the Plaintiffl,
to-wit, Three Hundred One {301} pine trees.

COUNT FOUR:

The Plaintiff claims of the Defendant the sum of SIX THOUSA
TWENTY AND NO/10C DOLLARS ($6,020.0C)} for this, that on or about,
to-wit, March 26, 1958, the Defendant, acting by and through his
servants, agents or employees, acting within the line and scope of
their authority as such servants, agents or employees, did enter
upon the following described proverty situated in Baldwin County,
Alabama, to-wit:

Begin at the Southeast corner of Section 40, Township

3 South, Range 2 East, and run thence North 2 degrees

West 2437 feet, more or less, to the point where the

East line of the said Section 40 intersects the South

iine of Bayou Wiltz; thence Southwestwardly along Bayou

Wiltz and feollowing the meanders thereof to the point

where the sald Bayou intersects the South line of the

said Section 40; run thence South 85 degrees East 2193

feet, more or less, tc the point or place of beginning,

and containing 55 acres, more or less,
and did willfully and knowingly cut therefrom three hundred one

(301) pine trees, without the consent of the owner of said premises,

and the Plaintiff avers that at the time of the cutting of said 301

ND




pine trees, Plaintiff had the legal title to and was in the

possession of said premises.

e 2

:::Attorney for Plaintif?,

Plaintiff demands a $rizl of

said cause by Jury.

=~ < & 2

- J .
cAttorney for Plaintiff.
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J. L. RUPLE, X

Plaintiff, 4

IN THE CIRCUIT COURT QF

vs.

J. B. JONES ang

X
X BALDWIN counry, ALABANA
]

THOMAS GIVENS,
14
X

AT LAW
Defendants.

NO. 3597
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FILED
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ALICE 3, BUCK, Shek

LEAW OFFIGES
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J. L. RUPLE,

Plaintiff IN THE CIRCUIT COURT OF

vs.
BALDWIN COUNTY, ALABAMA

J. B. JONES and
THOMAS GIVENS, o
AT LAW NO, 3597

Defendants.

PLEAS

Comes now the Defendant Thomas Givens, by his attorneys,
and for answer to Counts "ONE™, "TWQ", "THREE", "FOUR'", "NINEY, "TEN'
"ELEVEN" and "TWELVE" of the Amended Complaint, separately and sever-
ally, pleads as follows:

1. Not guilty.

CHASON & STONE

T
L ﬂ / y ;’; 5 At jﬁyﬂ? r DEfend: kTM\ -~
g’ 2 torneys for en ant omds
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FILED
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— Div. No..3%97.. CERTIFICATE OF APPEAL. (Civil Cases.)

“Court upon entering into bond with___ sames B, foen

No.__ 3597

THE STATE OF ALABAMA

BATDWTI County.
I, ALICE J. DICK _ , Cierk of the Circuit
Court of Balduin County, in and for said State and

, both inclusive, contain a full, irue and complete

transcript of the record and proceedings of said Court in a certain

cause lately therein pending wherein

JaLl. BUPLE

was plaintiff, and J.B. JOKES and TROMAS GIVENS

was Defendant, as fully and completely as the same appears of record
in said Court.

And I further certify that the said J.1. RUPLE

did on the___goth  day of . Max | , 19g¢, pray for and obtaln
an appeal from the judgment of said Courti to the

| Supweme Gewst o o .o of Alabama to reverse said:judgment of said. .

as surety thereon, which said bond has

been approved by me.

Witness my hand and the seal of said Circuit Court of

'nguwa» County is hereto affixed, this the o

%

day of My , 19359

- Clerk of the Circuit Court of

Baldwin County, Alabama.

(Code 1940, Title 7, Sec. 767)

~County; “hereby certify ‘that “the foregoing pages numbersd from ofe to™ T

(Box 475-1) MARSHALL £& BRUCE-NABHWLLE




J. L. RUPLE,

Plaintiff, IX THE CIRCUIT COURT OF

VS.
BALDVWIN COUNTY, ALABAMNA

4. B, JONES and
THOMAS GIVENS,

AT LAW NO. 3587
Defendants.

wd Yok . el > bl baa Fad

DEMURRER TO AMENDED COMPLAINT

Comes now the Defendant Thomas Givens, by his attorneys|,
and demurs to the Complaint as last amended, and to each count there-
of, separately and severally, and assigns the following separate and
several grounds in support thereof:

1. The Complaint fzils to state z cause of action.

2, There is 2 misjoinder of causes of action.

3. There is a nmisjoinder of parties defendant.

4._ o _ o

. There is z misjoinder of counts in the Complzaint as

last amended in that the Plaintiff seeks to recover severally on sepal
rate causes of action against different Defendants in separate counts|

5. There is a misjoinder ¢f causes of action in that
the Plaintiff attempts to join =z count for a2 joint cause of action
with counts for several causes of action.

6. There is a misjcinder of causes of action in that
the Complaint declares against the Defendants jointly in four of the
counts and against each of the Defendants separately in the other
counts,

7. There is a misjoinder.of cﬁuseé.of aéfion in.fhat
the Complaint declares against the two Defendants jointly in counts
"ONE", "TWO", "THREE" and "FOUR" and against the Defendant J. B.Jones
separately in counts "FIVE, "SIX", "SEVEN", and "EIGHT" and against

the Defendant Thomas Givens in counts "NINE", "TEN', "ELEVEN" and

“TWELVE" .
:;?éﬁzw/éiézii S tadd Respectfully submitted,
ol G . -~ o
i T oef A oL CHASON & STONE

e
58
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.l Defendants,

J, L. RUPLE,
Plaintiff,

i VS,

J. B. JONES and THOMAS GIVENS,
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\ DEMURRER TO AMENDED COMPLAINT

|
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i IN THE CIRCUIZ COURT OF
BALDWIN COUNTY, ALABAMA

. AT LAV NO. 3597
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LAW OFFICES
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LOBAMD = = = o« - JUDICTAL DEPARTMENT

ME COURT OF ALABAMA

, LG5S el

J. Lo Ruple
V.*

de Be JODES

Appesl Irow Baldwin Cireuit Court

Appeal from ¢ Jjudpment in faver of the deféndant 3

wirleh was based upon & verdiet resultiag from the giving of the
" ‘gemeral charge with hypothesis in faver of the eppellee, 3. B.

SORGE .




The ameaded complaint comneisted of twelve counts, where-
in domages were sought ageinst defendants Jones snd Glvens for
gutping and removing pine timber from appellent’s land, and for
the statutory peneity for cuttinmg 301 trees from the properiy
of appeilant withowe his consent.

In counts “one® through “fomr™ sppellise was suwed jointly

o

with Givens: in counts "five” through "elght™ appelles was sued

fudividusaily; and in the other ecounts, Sivens was sved Indi-

vidually. Bach of the defendunts pleaded the general ilssue.
afper appellant vested, appelliee rested and reguested

the gemeral charge @ o counts one through elght, and the

cours granted this request. Appellant then took & nensuit as

to defendant Glvens and the Jury retwrmed & wverdict in favor

of appellea.

Tl ﬁixét assionment of erver ig that the court erred

in denying appellant’s motion to issue, under Tit. 7, § 489,
Code 1340, a subpoens duces fecum te defendants, reguiring them

to bring imto court all recovds, ete. which would indicate the

Go.

guount of lumber or trees sold by either to Secott Faope:

during the week of Mawch 246-2%, 1%58.

The court did not err because Tit. 7, § 489, deals with
the production of papers by persons not a psriy o the cause.
The section wag not applicable to the partles defendant. Par-
ties are controlled by Tit. 7, § 426, Code 1940.

Lpsignme

nt of ervor 2 complaine of the exelusion of a

3

purported admission by the appellee. In the cross-emant

ination

of appellant, the followd




*G. Do vou kmow of vour own personal
knowledge that the defendant, J. B. Jones
gut some Lrees on your property?

4. He sduo

itged o Lt in Mr. Owen’s
-office with he end I pregentess’

Appelles objected on the grounds that the conference in atiorne

5

Swen’s office was for the purpose of discussing a settlement and

was not adnissible.

The court excluded the answer as not being

sinee the witness had "no persomsl knowledge.® It is 2 fact

that appellant had testified that he was out of town when the

alleged tregpass oscowrred, and gould

ot have had personal koow-
ledge of ft. The ruling was correct.

Assigoment ¢ complains of the court's refusal to allow

appellant to introduce the depogition of defend

the provisions of Act ¥Wo. 375, Acts of Llsbama 1935, page 0L,
listed in the pocket parts as Tit. 7, § 474(1)-{18y. The depo-
sition had been teken while Givens was in the status of 2
witness, but later he was wsade o party defendant.

The entire deposition wasg not offered but only certain
gxtracts or portions from the deposition. Im berief, appellant

portion

urges that It wes errvor o exclude the fellowing offered
af the depositiom:

How Mr. Siveng, in Mareh of this

year, or on or about Mawch 26, 1858, did
you cut gome pulp wood ov timber on landg

which were represented to vou o bs the




lands of Mary Grice or her father, Charles

Dudley Grice?

"4, Teg sir.

). Were you cutting this pulp wood
-umder contract with any one, or did you buy

the pulp word -~ either one - did you buy the

24 from the Grices?

"%, Did you contraet to out that pulp -

’%&* Yes six.

"G, With vhom did you contract to out

that pulp wood?
A TR JomEE. e
"3, The Mr. J. &. Jomes that is here
this aftexmoon?
“h. Tes sir.®

i _}"3’% 43 ﬁ@mm B Sﬁ'ﬁiﬂ?’ﬁ%w T @iﬁtﬁ ) &E‘E& ﬂ&ig&tﬁ

Counts “one,™
described the property by legal description and gverred that
the land and the trees were the property of the plaiaciff.
Counts three and seven are In frowver but alse gllege that the

Lrees wWey

@ the property of the plaintiff. It will be wnoted
that Civens testified that the timber or pulpwood he cut was
on lands represented to hiwm as belongling to Hery Srice ov
Charies Dudley Grice. But the Grices are not parties to this
sult., We bave ezasined all of the proffeved extracts and no-
where is the }@mé ideatified as the land described In the com-

plaint.




Ar additional reason

applies to two of the counts.

Counts “Fouwr” and “eight” are for the statutory penslty of

32&* @ @@g m@ﬁs ‘Eiac f&?g § 3?33- **’ }-ggég S5 & &@ﬁn E%@

%&#gwtﬂ provides that the cutting must be done knowingly and
wilifully.

The authorities make & brosd distinction as to the
liebilicy of & principal or mester, where it 18 sought to
e

id him responsible wpom the common law Llebliity for the

torts of an agent or servant, end whenm 1t Lz sought to ve-
cover from him 2 statutory pemalty. Inm the latter, the liz-

bility 12 fixed and limdted by the statute ltself, The

digtinction is clesr and rests uvpom sound principles of law.
To subject soyone Lo the penally of the ﬁ@tﬁ.it wust be shown
to have been willfully violated by proof that the party
charged committed the forbidden sct himself, or caused another

te do it by bis command or authority. Rudelph v, Holmes, 203

Ala. 461, 78 So. 8B9; Williems v. Hendricks, 113 Ala. 277, 22

$@w &’3%» ‘&'3 E.#a &;o &%ﬂ., @5‘@3 Q‘%y g}lﬂ&w g%w m}?e 334&

There waee no evidence of any agency on the part of dew

fondsnt Givens or any one slse seting for appellees and within




i

s

the line and scope of any suthority of the sppellee o commeet
him with the cutting of the trees.

The remainiaz assigments of orror are concerned with

the giving of the affirmetive charge with hypothesis for ap-
pelliee ag Lo earh count. bt we have sald in the preceding
paragreph justified the giving of the charges. The judgment

i aefffvmed.

Livingston, C. J., Lawson and Stakely, JJ., concur.




THE STATE OF ALABAMA---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

Ist . 'Di‘U., No. 837 :
Santee RUPLE , Appellant
B vs.
J. B. JONES - , Appellee,
From " BALDWIN I Circuit Court.
The .jState of Alabama, }
City and County of Montgomery,

I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-

going pages, numbered from one to.__ 3.1 X inclusive, contain a full, true and correct copy

..0f the opinion.of said. Supreme Court in the above - stated-cause, as the same-appears and remains of - o oo

record and on file in this office.
Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this the.. 215t _day of

JANUARY 19.60 /)
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“~Clerk of the Supreme Court of Alabama




