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ELLA FRANCES GARDWER, in her own
behalfl and as mother and next
friend of Larry David Gardner
Barbara Ann Gardner, Patr101a
Diane Gardner, Linda Gail Gardéner,
Donna Faye Gardner, Jimanie Curiis
Gardrer and Marvina Xay CGardner,
her minor children, 21l undsr the
age of ten years,

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ATABANMA

I,_ll

I"'

Plaintiff

)
VS

b
)

. D. MIDDLETON, .

WA T MR PR T TR I eeTed Bt MCIng e Yt euiied Bimnad Ped B WEmt

- Defendant

Comes the Defendant in the above styled causs and demurs
to the complaint filed in sa2id cause and each and every paragraph
thereofl, separately and severally, and assigns the following separate
and several grounds, vié:

1. The said complaint does not sitate a cause of action.

2. That gald complaint does not alTege that the De;enaant,

either vol: ﬁtarl iy or Dy bh@ laws of uhe Stau of ALaoama, had come

within the provisions of the Workmen®s Compensation Laws of Alabama.

3
b

3. Thet the allegation in paragraph "L" that Marvin Curtis
Gardner was an employee.of the Defendant does not of itself sufficient-
ly set out That the Plaintiff is entitled to Workmen's Compensation
benefits

L. That the place where the accident occurred is not suf-

ficlilently set out.

5. That the menner in which the accident oceurred is not

sufficientiy sei out.

e Thet--said- complaint fails to ellege sufficient facts to

ol

show that the Defendant is liable to Plaintiff for compensation or

for burial expenses.

CIASON & STONE

i
- . o

Steet pE P E T




o VS

ELLA FRANCES GARDNER, in her IN THE CIRCUIT COURT OF
own behalf and as mother and
next friend of Iarry David
Gardner, Barbara Ann Gardner,
Patricia Diane Gardner, ILinda
Gail Gardner, Donna Faye Gard-
ner, Jimmie Curtis Gardner and
Marvina Kay Gardner, her minor
children, all under the age of

ten years,

BALDWIN COUNTY, ALABAMA.

F BY B2 P a0 ¥R RN

Y ss aw

Plaintiff,

“E. D. MIDDLETON,

L TR Y S PR

Defendant.

Comes now your Plaintiff by and through her
attorney, David R. Coley, III, and shows unto this Honorable
Court as follows:

That the above styled cause was filed in this
Honorable Court, on, to-wit, the 24th day of January,

1958; that heretofore on, to-wit, the 19th day of May,

1958 this Honorable Court entered herein an order dismissing
...the complaint hereiﬁ for want of prosecution upen the
failure of Plaintiffts attorney to appear and prosecute

said cause.

Plaintiff avers that the said attorney is a
practicing attorney in the City and County of Mobile,
Alabama, and was unfamiliar with the rules of procedure
of this Honorable Court whereby such a case is called
on the third Tuesday of each month without notice; that
her said attorney had assumed that he would receive
notice of the setting of the said cause and for that reason
dld fall to appear before thls Honorab?e Court on the 19th
day of May, 1959 ' Plalntlff further shows unto the Court
that saidfcause is a meritorious cause of action and
that the ends of justice will best be served by the
withdrawal of the order of dismissal entered as aforesaid
and reinstatement of said cause for a hearing on the merits.

WHEREFCORE, the premises considered Petitioner

prays that an order be entered rescinding the said order
5
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of dismissal entered as aforesaid and reinstating the
said cause upon the docket of this Honorable Court for

a trial upon the merits.
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“minor children, all umder the age of

'E. D. MIDDLETON,

“amouni in excess of SEVENTY-FIVE ($75.00) DOLLARS =& week; that

. Marvina Xay Gardner. There being a serious dispute between

ELLA FRANCES GARDNER, in her own behalf
and as mother and next friend of Larry
Navid Gardner, Barbara Ann Gardner, '
Patricia Diane Gardner, Linda Gail Gard-
ner, Donna Faye Gardner, Jimmie Curiis
Gardner and Marvina Kay Gardner, her

IN THE
CIRCUIT COURT OF BALDWIN

COUNTY, ALABAMA.
ten years,

Plaintiff, 55 5¢ —

VS.

NDefendant.
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This matter coming on to be heard, and the Plaintiff

being represented by D. R. Coley, J r. and Messrs Hertz &

Shelley, thé'Attorneys approved by this Court, and the Defendant
and Hartford Accident & indemnity Company, & Corporation, the
insurer of Defendani emplorer being represented by John Chason, ﬁsq:
and it appearing that the parties hereto are subject to the
Workman's Compensation Act of Alabama as amended; thatl Marvin
Curtis Gardner was employed bty the Defendant on, to-wit, the 27th
day of May, 1957; that on said date szid Marvin Curtis Gardner
suffered an injury while so employed by said employer and he did
die on the same date as a result thereof; that said deceased

employee was receiving wages at the time of his injury in an

szid deceased employee was survived by his widow, Ella Frances
Garidner, the Plaintiff herein, and seven minor children, viz:
Larry David Gardner, Barbara Ann Gardner, Patricia Diane Gardner,;

1 inda Gail Gardner, Donna Faye Gardner, Jimmie Curtis Gardner and

the parties as 1o whether the Plaintiff and the aforesaid minor

children are entitled to recover compensation under the Laws of the




-settlement inciudes burial expenses in the amount of TWC HUNDRED

Gail-Gardner, Donna Faye Gardner, Jimmie “urtis Gardner, and

State of
/Alabama due to the fact that there is some gquestion as to the

validity of the relationship stated herein; that the parties
hereto have agreed upon a compromise lump sum settlement in the

amount of FORTY-FOUR HMUNDRED ($440C.00) DOLLARS, WHICH said

($200.00) DOLLARS in addition to compensation in the amount of
ONE HUNDRED FORTY {(#010.00C )} DOLLARS heretofore paid in weekly
benefits to the Plaintiff. It appears to the Court that salid
settlement is substantial and in accordance with the provisions
of the Workman's Compensation Laws of Alabame, and iIin view of the
circumstances of the case as stated herein, the szid lump sum
compromise settlement would be to the benefit of the Plaintiff
herein, and should ke approved.

IT 1S, THEREFORE, ORDERED, ADJUDGED AND DECREED thati an

award Judcment be made and entered in this case in favor of the

P?alnilff El la Frances Gardner, for th ben of erself and ]

the mincr children of deceased: Larry David Gardner, Barbara Ann G
ner, Pa .ricia Diane Gardner, Linda Gail Gardner, Do¢ana Faye Gardner,
Jimmie Curtis Gardner and Marvina Kay Gardner, and against the
Defendant, E. D, Middleton and Hartford Accident & Indemnity Com-~
pany, a Corporation, in the amount of FORTY FOUR HUNDRED ($44C0.00)
DOLLARS, and that this amount shall Le paid to the Clerk of the

P

Circuit Court of Baldwin County, Alabama, for the benefit of

the Plaintiff, Ella Frances Gardner, and said minor children,

ral G

Larry David Gardner, Barbara Ann Gardner, Patricia Diane Gardner, Lind

I g

Barvinz Kay Gardner.
IT IS FURTHER CRDERED, ADJUDGED AND DECREED that upon

payment of said lump sum the defendant herein.E. D. Middleton,

and his insurer, Hartford Accident & Indemnity Company, a Corpora-

h
b

tion, shall be discharged from any further liakility or respon

sipility arising out of, or in any way connecited with the injury

and death of the said Marvin Curtis Gardner. !




IT IS FURTHER ORDERED, ADJUDGED AND DECREED that D.
Coley, Jr., Esq., and Messrs. Hertz & Sheliley, are zlliowed the
sum of SIX HUNDRED SIXTY ($660.00) DOLLARS as and for their

Attorneys® fees.

" Done this 12th day of August, 1956,

7W I Alaox

R.

Judge, 20th Judiciali Circuit of
Alakama.
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ELLA FRANCES GARDNER, in her own

behalf and as mother and next fri-
end of Larry Bavid Gardner, Barbara
Ann Gardner, Pairicia Diane Gardner,
Linda Gail Gardner, Donna Fay Gard-
Jimmie Curtis Gardner and Mar-
vina Kay Gardmer, her minor children,

ner,

2ll under the age of ten years,

VS

E. D. MIDDLETON,

Comes the Defendant in the above styled cause and for

Plaintiff,

Defendant.

answer to the Peitition filed by

the Petition.

the

the

DPetition.

the

the

the

the

Petition.

the

Petition, as amended, the Defendants says that the Plaintiff who is
known in this Petition as Ella Frances Gardner is one and the same
person as Ella Francis Faircloth who married Alfred Ellis Saucier,
Jr., in Escambia County, Alabama on July 23, 1946 and that she is
the same person as Miss Frances Faircloth who went through a marri-
age ceremony with Marvin Gardner on Ociober 6, 1951 in Harrison

County, Mississippi.

1.

2.

Petition znd

3.

4.

Petition and

—_

e

Petition and

6.

Petition and

7.

8.

Petition and

9.

That he admits

IN TEE CIRCUIT CQURT OF

BALDWIN COUNTY,ALABAMA

yol - m¢. dmd . el =l . de{: el el

the Plaintiff in said cause, says:

the allegation of paragraph "1" of

That he
demands

That he

That he
demands
That he
demands
That he
demands

That he

That he

demands

denies
strict

admits

denies
strict
denies
strict
denies
strict

admits

denies

strict

the alilegation of paragraph "2" of
proof thereof.
the allegation of paragraph "3" of
the allegation of paragraph 4" of
proof thereof.
the allegation of paragraph "5 of
proof thereof.
the allegation of paragraph 6" of
proof thereof.
the allegation of paragraph "7" of
the allegation of paragraph 8" of

proof thereoif.

For further ans

B

i

That at the time she attempted to marry Marvin

E

wer to the original Petition and the

1

gf

(#




Gardner, she was not divorced from Alfred Ellis Saucier, Jr., and he
was still living. That the Plaintiff, Ella Frances Gardner admitted
in a complaint for annulment or divorce which she filed in the Court
of Record of Escambia County, Florida, on June 30, 1958, in which
complaint her name appears Ella Frances Saucier, Plaintiff, vs. Al-
fred_Ellis Saucier, Defendant, that such Defendant was, on the 30th
day of June, 1958, to the best of Plaintiff’'s knowledge and belief,
2 resident of the State of Californmia. She further admitted in such
proceeding that she was legally married to the said Alfred'Ellis
Saucier on July 23, 1946 at Brewton, Alabama and that they lived to-
gether as husband and wife until on or about December 27, 1947 when
she abandoned him in Pensacola, Florida. In such proceeding the
Plaintiff attempted to have her marriage with Alfred Ellis Saucier
annulled because of a statement by the said Alfred Ellis Saucier to

her in December, 1947, that he was incapzble of being a parent and

that he had known that he was sterile when he married her. The Peti
tion filed by Ella Frances Saucier contains her affidaviis that such
Petition is true to the best of her knowledge, information and belief
She caused notice of the filing of such proceeding to be sent to her
busband, Alfred Ellis Saucier at his last known Post Office address

in Los Angelas, California. On her sworn Petition and on notice by

publication, the Court entered a final decree declaring such marriagé
null and void, ab initico, and of no force and effect. The proceed-

ing filed by such Plaintiff was not instituted by her until approxi-
mately eleven years after she had abandoned her husband and was not

instituted until after the death of Marvin Gardner. Such proceeding
can not be recognized under the laws of the State of Alabama 2s sterd
ility is pot grournds for divorce or annulment in this State. By the
filing of such sworn Petition the Plaintiff has admitted that she was
not the legal wife of Marvin Gardner at the time of his death and that
the children born to this marriage were not the legitimate children of
the said Marvin Gardner., Defendant alleges that he is not liable to
the Plaintiff under the Workmen's Compensation laws of the State of

Alabama for any amount for the reasons set forth in this paragraph.

o . L
e A ene a ST
e 4 / A £ \ IRCE o e ( ﬂhﬁ

o cm\\ﬁ &;ﬂ{//é ;-4,;42, Atforneys for Defendant.,




ANSWER 3

ELLA FRANCES GARDNER, ET AL.,,

Plaintiff,
Vs,

B, D, MIDDLETON,

Defendant.

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA

=

2 5%:-’

R .

Law OFFICES

CHASON & STONE

BAY MINETTE, ALABAMA




ELLA FRANCES GLRDNER. in her own behal?f
and as mother and next friend of Larry
David Gardner, Barbaraz Ann Gardner,
Patricia Diane Gardner, Linda Gail Cerd-
ner, Donna Faye (ardner, Jimmie Curtis
Gardner and Marvina XKay Gardéner, her
minor children, all under the age of
ten years,

iN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA,

Plaintirff,
E, D. -MIDDLETON,

Defendant.

B i P U NV A O N N L NI N

- COMES now your Petitioner, ELLA FRANCES GARDNER,
in her own behalf and as mother and next friend of Larry David
Gardner, Barbara Ann Gardner, Patriciz Diane Gardner, Linda Gail
Gardner, Donna Faye Gardner, Jimmie Curtis Gardner and Marvinz Xay
Gardner, her minor children all under the age of ten vears, and
represents unto the Court as follows:

1: That she is a resident of Escambia Coumuy,
Florlda, and is over the age oP twenty—one years. | o

2: That she is the surviving widow of Marvin
Curtis Gardner, deceased, and the mother of the minor children
named herein; that Marvin Curtis Gardner was the father of her
sa2id children and that she and her said children were wholly
‘dependent upon the sald Marvin Curtis Gardner.

3: That the said E. D. Middletdﬁ is & resgident
of Baldwin County, Alabama.

4: That on, to-wit, the 27th day of May, 1857,
the sald Marvin Curtis Gardner was an empioyee of the Defendant,
employed in Baldwin County, Alabama, and while engaged in the
line aﬁd scope of his employment and in the performance of his
duty theréunder, suffered an accident arising out of ard in the
course of his employment in that, to-wit, while operating a truck,
the property of the Defendant, and in the line and scope of
his duty as an employee of the Defendant, as aforesaid, at =a
point on U. S. Highway 51 at or near Eden in ILaSalle Count Y,

111 inois, said truck went out of control, left said highway and
ran into or against a post; that insaid accident the said Marvin

Curtis Gardner was s¢ bruised, crushed and hurt that he died

154




on said date.

5: Petitioner avers that the Defendant had
immediate actual notice of said accident and that the Defendant
subsequently paid to her compénsation at the rate of $28.00 per
week for a period of fThree weeks for the benefit of herself and
her minor children, but that thereafter the said Defendant has

'féiié& and refused”td.bay her any cowpensation and has refused
”to'pay any part of the burial expenses of the said Marvin Curtis
_Gardner.

6: Petitioner further avers that at the time of

“the injuries sustained by the said Marvin Curtis Gardner and

of his death, his average weekly éarnings were, to-wit, 1ln excess
of $75.00 per week, and that at said time he was married to your
Petiticner, the father of her children as hereinabove set forth;
that she and the saild Marvin Curtis Gardner were living together
as husband and wife and that she and said children were wholly
dependent upon him for support.

T: That & dispute has arisen between the Defendant
and your Petitioner as to whether she is entitled to compensation
under the Workmen's Compensation Laws of the State of Alzbame,
and the amount therecf.

WHEREFORE, THE PREMISES CONSIDERED. Your Petitioner
prays that the Court will take jurisdiction of this cause and will
proceed to hear and determine the same, and upon the hearing, the
Court will determine and decree what compensation she is entitlied
to recelve for the benefit of herself and her minor children for

)

the death of the said Marvin Curtis Gardner as aforeszid.

DAY
PETITIONER.

~— = "“.,.. T
STATE OF FLORIDA: w2 = Sy S T

COUNTY OF ESCAVBIA:

Before me, the undersigned authority, oersonally
appeared this day ELLA FRANCES GARDNER, whose name is signed to the
~foregoing petition, and who is known to me, and whe, being by me
S Tizst duly sworn deposes and says that she has read the owe501ng
e petition and that the statements contained therein are true to the best
- 0f her knowledge, information and belief.

e ~

o Subscrloed andsmovn to bherore
me .on this the _23%% day of Maj , _958

= o Byt % 22./9¢)
QTARY DUBTTéaﬁ;ESg;iFCO‘W”V FLORIDA.
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on said date.

5: Pe itioner avers that the Defendant had
immedliate actual notice of said aceident and that the Defendant
subseguently paid to her compénsation at the rate of $28.00 per
week for a period of three weeks for the benefit of herself and
her minor children, but that therezfter the said Defendant has
falled and refused %o pay her any compensation and has refused
to pay any part of the burlal expenses of the said Marvin Curtis
Gardner.

6: Petitioner Lurtner avers that at the time of

‘The injuries sustained by the said Marvin Curtis Gardner and

~of his death, his average weekly earnings were, to-wit, in excess

of §$75.00 per week, and that at said time he was married to your
Petitioner, the father of her children as hereinabove set forth;
that she and the said Marvin Curtis Gardner were living together
as husband and wife and that she and said children were wholly
dependent upon him for support.

7: That a dispute has arisen between the Defendant
and your Pet 1tloner as to whether she is entitled to comnensatlon
under the Workmen's Compenszation Laws of the State of Alabama,
anG the amount thereof.

WEEREFORE, THE PREMISES CONSIDERED, Your Petitioner
prays that the Court will take jurisdiction of this cause and will
proceed to hear and determine the same, and upon the hearing, th
Court will determine and decree what compensation she is entitled
to receive for the benefit of herself and her minor chilidren for
the death of the saild Marvin Curtis Gardner as aforesaid.

e Tovpc ot e‘g“
—__ IIT¢O§§Z¢
STATE OF FLORIDA: Ty S

COUNTY OF ESCAMBIA:

Before me, the undersi gned authority, personally
appeared this day ELLA FRANCES GARDYER wnose name is signed to the

~;o:e901ng petition, and who is known to me, and whe, being by me

Tirst duly sworn deposes and says that she has read bne Lore001ng

petition and that the statements contalned therein are true to the best
-of he€r knowledge, information and belief.

\"\-‘\_

Nfﬁ“k £ géﬁ§, P, m«ﬁféAgéy

Subsecribed . andsworn to béiore

~me,on this the 23%% day of May, 1958.

;5‘“792-& Crsreryetidicrin st_.d%ld—% 22 S5E/
NOTARY PURLIC,ESCAMBIL COUNTY, FLORIDA. %?(
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ELLA FRANCES GARDNER, in her own behalif )

and as mother and next friend of Larry 5

David Gardner, Barbara Ann Gardner,

Patriclia Diane Gardner, Linda Gail Bard-

ner, Domma Faye Gardner, Jimmie Curtis IN TEE CIRCULIT COQURT OF
Gardner and Marvina XKay Gardner, her

minor children, all under the age of

ten years, BALDWIN COUNTY, ALABAMA.

Plaintiff,
vs.
E. D. MIDDLETON,

Defendant,.

COMES now the Plaintiff, in her own behzlf and as
2

mother and next friend of Larry David Gardner, Barbara Ann Gardner,

- Patricia Diane Gardner, Linda Gail Gardner, Donna Faye Gardner,

Jimmié Curtis Gardner and Marvina Kay Gardner, her minor children,
211 under the age of ten years, and represents unto the Court
that on, to-wit, the 27th day of May, 1957, Marvin Curtis Gardner,
an employee of the Defendant, and who was at that time her hush nd
and the father of her saidmchildren,mwhilenacFigg”within the
1ine and scope of his employment for the said Defendant, sustaine&
personal injuries as a result of an accident suffered while in
the course of his empioyment in the Defendant's service, as a
consequence of which he died on szid date.

That she desires to prosecute her claim against the
Defendant for compensation under the Workmen's Compensation Law
df the State of Llabama, arnd in connection therewith desires to
be presented herein by counsel.

WHEREFORE, THE PREMISES CONSIDERED, she prays that an

order be made appointing D. R. Coley, Jr. of Mobile, Alabama, znd

‘' Messrs. Hertz & Shelley of Pensacola, Florida, Attorneys at Law,

o represent her in all matters and things in and about the prose-

cution, settlement or adjustment of her claim for compensation.

L Few e A

Subscribed and sworn to before me

‘o’ this the Z3+dday of May, 1958.

%? Y ) )727 o Co /Q«j,fo?.?} /5G]

“NOTARY PUBLIC, ESCAMBIA COUNTY, FLORIDA.

The above petition having been duly presented to

the Court, and the Court having been advised in the premises,




and it appearing to the Court that reason exists therefor, IT
IS HEREBY ORDERED, ADJUDGED and DECREED that the foregoing petition
be and the same is hereby granted, and that D. R. COLEY, JR. and

MESSRS. HERTZ & SHELLEY are hereby appointed'as Attorneys for

tx)

1lla Frances Gardner, in her own bhehalf znd 23 mother and next

e

riend of Larry David Gardner, Barbara Ann Gardner, Pabricia

Diane Gardner, Linda Gail Gardner, Donna Faye Gardner, Jimmie.Curtis

Kz
Gardner and Marvina/dardner, minors under the age of ten years,

in all matfers and things in and about the prosecution, settlement
or adjustment of her said claim for compensation.

DONE at Bay Minette, Alabama, this the 2o day
May, 1958.

O
ty

b X N 3daie

Jutge of The Circuill Court of Baldwin
County, Alabamz.




SUMMONS AND COMPLAINT ' , Moore Ptg, Co.

The State of Alabama . Circuit Court, Baldwin County

_
Baldwin County. No._.3556_____
e TERM, 19.__.

TO ANY SHERIEF OF THE STATE OF ALABAMA

E.D. Middleton

You Are Hereby Commanded to Summon

" "'to appear and plead, answer of demur, within thirty days from the Service hereof, to the complaint fled in

i the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against..__.___._______________

T e . Plaintifi___

- Ty d
i 2 d o
L, :"‘..Aré/‘d/f_'/_ Clerk

e




