VIRGINIA M. McLAIN,

Plaintiff,
vs. IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAME =~

AT LAW /¥.3waff
N

HARLAN C. BANKESTER and
ANNIE A. BANKESTER,

e o e SRR S N L L

Defendants.

TION TO TRANSFER CAUSE TQ EQUITY DOCKE

Now come the defendants and show unto the court that their

defense in this suit depends upon the assertion of an gquitable right

or defense, the decision of which should dispcse of this cause, and
which cannot be disposed of on the law side of the court. The said
equitable right or defense of the said defendants is as follows:

1. On, to-wit, June 23, 1949, the plain Liff, Virginiaz M.
Mclain, a widow, made, executed and delivered to the defendants a
written contract whereby the said plaintiff agreed to sell to the
said defendants, and the said defendants zgreed to purchase from the
sai@wg}gintiff, the property invelved in this proceeding. 4 copy of
the said contract is hereto attached, marked "Exhibit A" and by
reference made a part hereof as though fully incorporated herein.

2. The said plaintiff in the sald contract agreed to con-
vey the property involved in this suit, which is the property de-

scribed in the said comtract, and which is situated in Baldwin

e g

County, Alabama, to the defendants by warranty deed, free from sll
iens and encumbrances, when the full consideration has been paid.
3. The defendants made one $500.00 payment on the said
contract on, to-wit, September 1, 1949, and commencing on, to-wit,
September 1, 1949, made twenty-seven (27) monthly vrincipal payments
to apply on the said contract and the interest thereon. The last of]
said payments was made on, to-wit, February 2, 1952, which was the
payment that became due on November 1, 195L. The said pavments re-
duced the principal balance on the said contract to $1555.00 as of
November 1, 1951l. OCn or about November 1, 1951, the defendants dis-
covered that the property involved in this proceeding, and which the
plaintiff had agreed to sell to them as provided in the said contrac

was encumbered by a recorded tax lien in favor of the United States
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of America against Frazier Decorating Company, Wm. 4. Frazier, in
the amount of $1434.33, which lien is recorded in Judgmen:t Book 4 at
page 187, Baldwin County, Alabama Records, and by a tax lien in favor
of the United States of America against Wm. A. Frazier for $315.62,
which lien is recorded in Judgment Book L at page 218, Baldwin County
Alabama Reccrds. The said liens have not been cancelled as of this
date and are clouds on The plaintiff’s title to the property in-
volved in this suit and described in the said contract. The said
Wm. A. Frazier, the party against whom the two said liens were filed;
was a former owner of the above described property and the said liens
had been recorded prior to the execution, delivery and recording of
the warranty deed to the plaintiff, Virginias M. Melain, which said
deed is dated April 12, 1949, and was filed for record on June 24,
11949, and which is recorded in Deed Book 142 at page 475, Baldwin

County, Alabama Records.

4. The defendants are now ready, and have always been
ready, to pay the balance due on their sald contract with the plain-
tiff, and are still ready, able and willing to vay the amcunt due
the plaintiff when she is able to convey the property described in
the said contract to them, free from zll liens and encumbrances, as
the plaintiff agreed %o do in the said contract.

5. The defendants offer to do equity.

6. The said plaintiff should be recuired to have the two
said liens cancelled as clouds om her title to the sald property and
should then be compelled to specifically perform her contract with
the defendants.

WHEREFORE, the defendants move this court to transfer this
cause from the law side of this court to the equity side thereof in
the manner provided by Title 13, Section 153 of the 1940 Code of
Alabama, in order that the equitable defense set out above may be
interposed by the defendanis, and in order that they can compel the

-

said plaintifi to specificaliy perform her contract with then.
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Attorney for defendants

)
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!STATE OF ALABAMA
BATLDWIN COUNTY

3
i
E 3
)

Before me, the undersigned authority, within and for said

1

County in said State, personally appeared _Harlan U. Sankester .

Lud

who, ter being by me first duly and legally sworn, deposes and
says: hez is one of the defendants in the agbove entitled cause; that
he has read over the foregoing motion and that the facts stated

therein are true.

5 il @, S boeZ

Sworn to and subsceribed before me
on ghis the &£ ¢ day of QOctober,
1958.

T ol TN lles
! /

i Ngbary Public, Baldwin County, Alabama
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VIRGINIA M. McLAIN, IN THE CIRCUIT COURT OF
Plaintiff,

DALDWIN COUNTY, ALABANMA
vs.

e e el e e

H. C. BANKESTER, ZT AL., AT LAV NC. 3424

e

Defendants.

DEMURRER TO MOTION TO TRANSFER

Comes now the Plaintiff, by her attorneys, and demurs
to the Motion to Transfer this cause to the Equity docket of this
Honorable Court and assigns the following separate and several
grounds in support ﬁhe;gof.

L. That said motion is not verified.

2. That said motion is not supported by an affidavit
of some person having personal knowledge of the facts therein alleg-
ed.

3. That the facts alleged in said motion are not sup-
ported by an affidavit of scme person having personal knowledge ther
of.

4. It affirmatively appears from the allegations of
said motion that the said property involved in this proceeding is
not subject or encumbered by a recorded tax lien in favor of the
United States of America which constitutes a cloud upon the title of
the Plaintiff,

o. It affirmatively appears from the allegations of
the motion that the tax liens therein referred to are not cioads up-
on the.title of the Plaintiff.

6. No facts are alleged to show that any cloud exists
upon the title of the Plaintiff which would constitute a2 lien or an
encumbrance as contemplated by the parties in the contract, a copy
cf which was attached to said motion.

7. It affirmatively appears that the tax liens therein
referred to are barred by the statute of limitations and do not con-—

stitute a cloud on the title of the Plaintiff.

8. For aught that appears from the allegations of the
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complaint no action has been instituted by the United States of
fmerica to enforce the tax liens therein referred to and that said
lands are barred by the statuie of limiftations of six years.

. The allegation of the motion to transfer that "said
liens have not been cancelled as of this date and are ciouds on the
Plaintiff's title to the property involved in this suit and describeg
in the said contract” is a conclusion of the pleader and no facis ars
alleged in said motion to support such conclusion.

10. ©No facis are alleged in the motion to transfer this

cause which entitie the Defendants to any equitable relief.

Respectiully submitted,

N 7 IRTI

CHASON & STONE
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VIRGINIA M. MCLAIN,
Plaintiff,
Ve,
H. C. BANKESTER, ET AL.,
Defendants
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IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT LAW NO. 3424
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VIRGINIA M., MclAIN,

!
laintif?, § IN TH
]

P E CIRCUIT CQURT OF
VS BALDWIN COUNTY, ALABAMS
QQRL&N C. BANKEST”R and ! AT LAW.

.\\!NJ..;_! Fr S BANK.&S ..._u
NQ. 3424,
Defendants.

Now come the Defendants in the above styled cause and

demurs to the complaint filed in said cause and as grounds of

Fal

such demurrer, assign separately and severally, the following:

o

1. It dos2s not state 2 cause of achtion.

e 2y e A T T

24 z Lttorney for Defendants.
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VIRGINIA M. MeLAIN, 3
IN T=ES CIRCUIT COURT CF

Plzintift, i
BALDWFIN COUNTY, ALABANA
1
VS, AT LAV,

§

HARTAN C. BANKISTER §
and ANNIE A. BANKESTER,

i
Defendants.

§

tract of land:

Commencing at the Southeast corner of the South-
west Quarter of Section 22, Township L South of
Range 2 East, thenecdé rumning West a_ODg the
Section line 209 fezt to a point, thence Norih
418 feet to 2 point, thence East 209 feet to the
Eagt line of said Quarter Section, thence South
118 feet to the place of beginning

of wnich she was In posséssion, and upon waich, pending such possess+
ion, and before the commencement of this suit, the Defendants entered

end unlawfully withhold, together with Two Thousand Dollars {$2000.04

g

or the detention thersof.

CHASON & STCNEF
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VIRGINTA M, McLAIN,
Plaintifc,

V3.

i HARLAN C. BANKRSTER and
ANNTE A, BANKESTHR,

Defendants,
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- FILED

DEC. 9 1957
ALICE 1, DUCK, proy

Law OFFICES

CHASDON & STONE

Bay MINETTE, ALABAMA




U .SUMMwNS AND COMPLAINT _ 3 Moore Prg. Co.

’The State of Alabama - Circuit Court, Baldwin County
Baldwin County. | No..3h2ky ____

TO ANY S

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in

the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against

,,,,,, @E@%&.@--;Bﬁ.mm_m ANNEE_ L.BAMESTER----,________,,.._”_m..“.-,, De.feudant_'“
by---_?IRGIm,M.-Mcl.alné-_-_--__-_-__---_-; _________________________________________________
_____________________________________________________________________________________ , Plaéntiff“..
Witness my hand this_...____ Oth_ ______. davy of e oo o 1957




BXHIBLIT A
SALES CONTRACT

THIS AGREEMENT, made and entered into this 23rd day of
June, 1949, between Virginia M. McLain, a widow, party of the first
part, and Harlan C. Bankester and Annie A. Bankester, husband and
wife, parties of the second part, WITNESSETH:

: That the party of the first part, for and in consideration
of the sum of $500.00, the receipt of which is hereby acknowledged
hereby agrees to sell and convey unto the said party of the second
part as tenants in common with equal interests for the period or
term that saild parties of the second part shall both survive and
unto the survivor of sazid parties at the death of the other, all
that real property situated in the County of Baldwin, State of Ala-
bame, described as follows, to-wib:

Commencing at the Southeast corner of the South-
west Quarter of Section 22, Township 4 South, Range
2 East, thence running West along the Section line
209 feet to a point, thence running North 418 feet
tc a peint, thence East 209 feet to the East line
of said Quarter Section, thence South 418 feet to
the point of beginning.

The consideration for said sale being the sum of $3500.00
of which sum $500.00 hereinabove mentioned is paid on account, the
balance $3000.00 shall be paid as follows: $500.0C seventy days
from the date of this instrument with interest at the rate of 7%
per annum, monthly amortizing, and the valance of $2500.00 shall be
payable as fcllows: DBeginning on the lst day of September, 1849
the sum of $35.00 and the sum of $35.00 on the lst day of each month
thereafter, until the principal indebtedness hereby secured has been
fully paid, with interest on the principal sum at the rate of 7%
per annum payable with each monthly payment.

Privilege is given to make additional payments on said
principal sum at any interest payment date; such additional pay-
ments, however, to be made in multiples of $35.00

The party of the first part agrees Lo convev the above
described property by a Warranty Jeed free from all encumbrances
when the full consideration has been paid.

All taxes, insurance premiums and rents are to be pro-
rated as of the date and delivery of this instrument.

Parties of the second part agree Lo keep the buildings on,
or which may hereafter be erected upon, sazid premises insured against
fire and tornado in the sum of, not less than, the amount due the
party of first part, by policies made payable to and deposited with
the party of the first part and to pay all premiums, taxes and
assessments that may be levied against the premises from the date
of this azgreement. Parties of The second part agree to keep all
buildings erected hereon in good repair.

In the event the parties of the second part default for a
pericd of sixty dayvs after same becomes due and pavable, in making
any installment payments provided herein, or fails to perform any
of the duties herein specified, the party of The first part mey at
his/their option declare this agreement null and void and of nc
further effect, and the amount pald under this agreement up to that
time shall be retained by the party of the first part as liguidated
damages for the breach of this agreement and the parties of the
second part agree Lo give up gquiet and peaceable possession, and
hereby authorizes the party of the {irst part to enter upon and tgke
possessicn of said premises.




part shall
ments that

the date of the szid payment.

include th

hands and

This instr
by note of

WITNESSES:

It is understood and agreed that the parties of the second
have the right, at any time %o pay in advance any pay-
may be due the party of the first part with interest to

: b

It is understood and agreed that this agreement shail
e heirs, executors and assigns of the parties herein named

In Witness Wherecf the parties have hereunto set their
seals, in duplicate, the day and date first above written.

Mrs. Virginia M. Mclain {Seal)
Harlan C. Bankester {Seal}
ument is evidenced
even date. Annie 4. Bankester {Seal)
TWO .
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~ VIRGINIA M, McLAIN,
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ATTORNEY AT LAW -
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