JULIUS C. WEBEB,

Plaintiff,

IN THE CIRCUIT CQURT CF
BALDWIN COUNTY, ATABAMA

THE FIDZILITY & CASUALTY COMPANY _ .

OF NEW YCRK, a corporation, and

JOHN D, FCX, JR.,

AT LAW

Deféndantso

Comes now the Plaintiff in the above styled causs and

amends his complaint so that the same shall read as follows:

COUNT ONE:

The Plaintiff claims of the Defendants Four Thousand
Six Hundred Dollars {$4,500,00) for the breach of the condition of a
bond, a copy of which is attached hereto and marked "Exhibit A" and
by reference made a part hereof as though herein fuliy set for%h,
made by the Defendants on the 30th day of September, 1955, payable
to the Plaintiff in the sum of Eight Thousand Seven Hundred Fifty
Dollars ($8,750.00) with the condition that the Defendant, John D,
Fox, Jr., would indemnify the Plaintiff for all loss that he might
sustain by reason of the said Defendant's failure to comply with any
of the terms of a writien contfact for ﬁhe construction of a private
dwelling located at 513 /S College Avenue, Daphne, Alabama, which
contract was dated September 20, 1955 znd = éopy of which is attache-
ed hereto and marked "Exhibit B" and by reference made a part hereaof
as though fully set forth herein., And the Plaintiff alleges that
the condition of the said bond has been broken by the Defendant,
Tohn D.'?bﬁ;wir;, in thié: That the Defendant, Johmn D; Fox, Jr., hag
not indemnified the Plaintiff for all losses that he has sustained
by reason of his failure to comply with the terms of the contrack
hereinabove referred to. And the Plaintiff further alleges that he
hes sustained a loss in the amount of Four Thousand Six Hundred Dol-
lars ($1,600,00) by reason of the failure of the said Defendant, Johs
D. Fox, dr., to Qo@ply with the bterms hereinabove referred o and
that thé'said\Pefeﬁdant faiied to comply with the said contract ag

& . -

followss: o




1. He failed to complete said dwelling in a substantial
and workmanllike manner; and, to the contrary, the work was done in an
unworkmanilke and unsubstantizl manner and not in accordance with the
plans, blueprints and specifications in that he did, or failed %o do,
the following:

8. The interior trim was finished improperly.
b, The interior trim was installed improperly.
c. The windows were not finished.
ds. The doors were not finished.
. The hall walls were not paneled in accordance with
the contract,
fy The ceiling of the porch was not finished in accord-
ance with the contract.
2. The celling of the carport was not finished in ac-
cordance with the contract,
h. The flashing was not installed on the windows.
i. The flashing was not insitalled on the déors.
Jo The scroll was omitted in the kitchen.
k. The kitchen counter top was improperly installed,
1. The kitchen cabinets were not finished.
m. The kitchen walls were not finished.
n, The celling joists were improperly installed.
0. The roof was not straight.
P. The vents in the foundation were not plumb.
de The vents in the foundation were not screened.
r. The window sills were not properly insialled.
S+ The tile in the bathroom was improperly installed,
t. The bathroom wall is out of plumb,
u. The kitchen ceiling was improperiy installed.
v. The kitchen cabinet tops are not straight.
W. The panelling at the washer connection was improper-
1y instaliled.
X. The panelling around the heater was improperly in-
stalled.
Yo The floors were finished improperly.
z. The asbestos siding was installed In 2n unworkman-
1like manner,
a-1. The metal exterior corners were installed in an
unworkmanlike manner.,
b-l. The fireplace was improperly constructed,
c-1. The storage room door was hung improperly.
d-1l, The exterior trim was not caullked.
e-l. The rod was not installed in the East bedroom
closet.
f-1. The East bedroom closet was not finished.
g-l. The exterior steps were improperly built,
h-l, The handrall was omitted on the rear steps,
i-l. The metal edging on the carport was not installed.
J-ls The metal edging on the porch was not installed,
ksl. The edges on the comcrete porches were not finish-
o ed,
1-1, The irom work on the front stoop was not painted.
m-l, The ceiling on the front stoop was not painted,
n-l. The casing on the livingroom closet wag improperly
installed.
o~l, The small livingroom windows were improperly in-
stalled.
p-1l. The panelling on the North wall in the livirgroom
was improperly painted,
q~Ll. The middle bedroom door was improperly hung.
r~l, The shestrock in the middle bedroom was not taped
and cemented properly.
, 8=-l. The sheetrock in the msdicine cabinet was improper-
! ly installed.
; t-1, The light in the bathroom was improperly installed.

and the Defendant, John D. Fox, Jr., has failed and refused to fix

35




and repair all of the errors and omissions hereinabove noted even _
though both he and the Defendant, The Fidelity & Casualty Company of
New York, a corporation; have been'requested on numerous occasions

to do so; and s2id corporatiorn has hed written notice with full in-
formation of the acts and omissions of the Defendant, Johm D, Fox,

Jdr., and this action was commenced within twelve months from the time
of the discovery of sa2id acts and omissions on account of which claiT

is made; wherefore Plaintiff asks judgment in the above amount.

CHASON & STONE

!

By: ;/Y\L iﬁf’“‘t‘” .\ \[;f .
</ T tiorneys for
J;zé’b/ E\ o
A-F-357
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Ancrica Fome. lxsunance Gaoue
- A STOCK COMPANY

o Km ALl fien by These Fresemta:

m John D. Fox.-Jr. -

e af a;.mQ a,_,ggham o e , State of Alzbana

hsreszter caZZed tke Oﬂ:gee, in. tke sum of"-'

o kerssztercalled the Principal, and THE FIDELITY AND CASUALTY COMPANY
OF NEW YORER, hereinafter called the Swety, are held and ﬂrmly bound unto
| - Julius Webb .

-

md‘* 00/100 e a -...w...-.“-;_‘.._.:..,__ o -.‘...' .._ L _ e e i e Doltarg; _. L

. E -:far tiw paymant wkeraof to tiw Oblagee E tkePrmcz.pczZ bind s himself, S

| L mis - heirs, éxecutors, administrators, suceessors, and assz.g?zs, amdths-‘
: j'Surety bmdsztsezf,ztssmcessorsandmgns, ﬂmlyoythesepressnts
Szg‘ned sealed, anddatedtkw 30tk day of_&upi..embe_r_ 19 e's'i_

' kemz.mfter called the Comiract, for.. tion

_the con i i
“at 513 N/S College évenue, Daphme, Alabama. ... . o e

reas TksanpaZandthe Obl’ag‘ee kave mtered mtoawnttencontmct-- o

s M the . 20&":'_ ——— dmy ofSentember 19_55_,a copyofwkw& 5
saow, %Msts, the condwwn Of ths farsgomg oblzga&on is suck zkat zf m R

anpaz skalz mdsmmfy tks Obhgee for all Zoss tkwt tke Oblzgee may susmm by i
_ ._rcason of t?w anpal’sfadure to oompZy wztk any af the w'ms af the mtrm

| ﬂm tkas obkg‘ahon skall be vozd atkerwwe zt sizall remmm in force '

- e rsmwnmn comcr BOND} - '
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- The foregoing obliéatian, however, is imited by the following express conditions,

the performance of each of which shall be a condition precedent to any right of

4

" elaim or recovery hereurder.

1. Upon the discovery by the Obligee, or by the Qbligee’s agent or represeniaiive,
'of. any act or omission that shall or nfi'ig‘kt involve @ loss hereunder, the Obligee shall

give immediate written notice thereof with the fullest information obtainable at the

' tzme to tke surety at its home office.

2 If the Pnnczpal shall fcul to oomply with the provisions of the contract 16 -

o suok ar extent that the contract shall be forfeited, the Surety shall have the right

and opportunity to assume the remainder of the contract and at its option to perform

. or sublet the same.

8. Inthe event of any breach of the provisions of the 'con.,tm,'(.:f,' the Sui'ety shall

e sz@b?agated to.all the rights and properties of the Principal arising out of the con-
_ sract. Al deferred paymenits, and any ‘and all moneys and properties, that are then;
or that may thereafter become, due to the Principal under or by virtwe of the contract

shall be eredited upon any claim that the Obligee may ma,ke .upon the Surety.” =~

4. Legal proceedmﬁs for recovery hereunder may not be broudht unless: beg‘un

' uzthm melw monﬂzs from the time of the dzscovery of the act or omtsszon 0 f the pnnn

'_czpa,l on accaunt of whwh cla,z,m LS made, buz z,f the Surety shall assume tke perfarm— L

ance of tke contra,ct the penod mthzn whzch Zecfal proceedz,nd's for reoovery Iwreunder

- - may. be broudkt sha,ll be deemed extended f;welve months beyand the date of fa,zlure of
the Surety to perform- the saz,d oontra,ct I f any kmztatzon set forth in thzs condmon

- is prohibited by the statutes of the state in whwh thz,s bond is z,sSued tke scud Zwm
.-zta,twn sh. a,ZZ be conszdered to be a,mended to agree wzth the mzmmum panad of limita-

tion. permztted by such statules.

5 The Pnncz,pal shall be made a par&y to cmy sw,t or action for recovery here-

- 'under, cmd no judgment shall be rendered against the Surety in excess of the pen-
_.'a,lty of this instrument.

" 8. The Surety shall not be Liable for any damages resulting from stn?ces or |
la,bor daﬁicultaes or from mobs, riots, fire, the elemnents, or a,cts of God, or for the
| "'epa’zr"wr reconstructwn 5F any work or material damaded or destrayed by any sweh

- ca,use “nor for damages for m]ury to person, nor for the non-performance of ary

B -:guamntees of the eﬁ‘iawncy or weanng qualztzes of any work dome or materials fur-
:_mshed or tke mamtemnce thereaf or repa,zrs thareto, nor far the fumzskmd of any
S '-_""'bond or oblzdatzon other than tkzs mshument yor for dama,g‘es caused by delay in

" ﬂnzshmg such contra,ct in excess of ten per cent of the penalty of thzs instrument.




7. No change sho’’ be made in the plars and sper Scations forming part of
the contract that shall increase the amount to be paid to the Principal more than ten
per cent of the penalty of this instrument, unless the Surety’s consent thereto shall be
secured in writing.

el 8 The Oblag'ee shall retain such proportion as the contract specifies that the
3 Obhgee skaZZ or ma,y retcun of the value of alZ work perfarmed or ‘materials fur-
o nished in the prasecutwn of the contract (but 0t less in any event than ten per cent

of such value J until the Pnnczpaz has campZeteZy perfomzed all the tenns covena,nts e

L cmd condztwns of the contract t0 be performd by the Principal.

il .9 Nandhtofmonskaummehereunderto or for theuseorbeneﬁt ofam
S “one otker tkan tke Obké‘ee and the Obligee’s rights ereumier may not be:. asszgned

Teﬁ“hsfam @Mﬂmmm«m

. Jno.s B s .gttamgy

Falr‘.”ﬁves Alsbama .. ..,
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Power of dttornep
BONDING DEPARTMENT
. 80 MAIDEN LANE, NEW YORK, K. Y. . -

Bnotw all @Ben ﬁp thege Presents:
That The Fidelity and Casualty Company of New York has

rnz;dc._.g:onstitutcd. and appointed, and by these presents does make, constitute, and appoint
Jno. S. Huffman of Fairhope, Alabama

- its true and lawful attorney for it and in its name, place, and stead to execute on behalf of the

© said Compé.ny,--_as surety, bonds, undéi-ﬁaldngs. and contracts of suretyship to be given to
° all obligees

' provided that no bond or undertaking or contract of suretyship executed under this authority

:shail a:ceed in amount the sum of. fif teen thousand dollars.

31‘! Gﬂzmess m@%zﬂf Ti\e F 1dehty and Casualty Company of New York has caused.

its 65&& seal to be hersunto affixed, and these presents to be signed by one of its vice presidents

- and attested by one of its secretaries this 15th day
' of. December,1954
| TheTideltyana (@pelty @ipanyorfiewtork
By. Carroll R. Toung
o Vice President.
Attest: o |
Ao Jo Miller
Secretory.

Bond 1245G. 5M. & (55019008)




- 1'-:'5._5'1'-Am.6i?Nzw.Yoxx,_' } L

. CounTy oF New YoRE,

77 'That he is a secretary of The Fidelity and Casualty Company of New York, the corporation which is
' escribed in and which executed the instrument overleaf ; that he knows the corporate seal of the said corporation;
" that the seal affixed to the instrument overieaf is the corporate seal of The Fidelity and Casualty Company of New
" York, and was thereto affixed by order and authority of the board of directors of the said Company ; that be signed
' "his name thereto by like order and authority; that he is acquainted with Cazzort. R. YouNG, and knows him to be
2 Vice President of the said Company; that the signature of the said Carrors R. Youne subscribed to the'said instru-

| . The deponeat further states that the following is a true copy of e extract from the minutes of a meeting
| of the board of directors of the said Company held at its office in the City of New York on the 15th day of
'Decembeér, 1954, a quorum being present, and the resolution contained in the said extract was unanimously adopted:

. “and is tiow in full force and effect: : _ - . o
. _“RESOLVED, That Franx A. CERISTENSEN, President of the Company, J. Vicroz, Hezp, Executive Vice
" 'President of the Company, Wirrrax L. BaTes, Harorp S. RosInNsow and CarrorL R. Youxe, each a Vice President
of the Company, be, and that cach of them hereby is, authorized to execute powers of attormey qv.;alifying‘thc :
attorney named in the given power of attorney to execute in behalf of The Fidelity and Casualty Company of New -
York bonds, undertzkings, and all contracts of suretyship; and that any Vice President, or any Secretary, or any

rment is iri the genuine handwriting of the said Cazrorr R. YoUNG, and was thereto subscribed by order and authority .

of the 52id board of directors of the said Company; that the said Compeny is duly and legally incorporated under -~ ..

e the laws of the State of New York, and has complied with 'and is now complying with the provisions of the Act .~
- of Congress of August 13, 1894, allowing certain corporations to be accepted as surety on bonds. ST ey

- Assistant Secretary be, and that each of them hereby is, authorized to attest the execution of any such power of '

- " attorney, and to attach thereto the seal of the Company.” _ :

__I5th gayor  December oSk
- Florence Carroll '
Yo ComaisstoNER oF Drgos,
o 1, Ao J. Miller .. 2 secretary of The Fidelity and Casualty Company of New
York, do hereby certify that I have compared the copy of the power of attorney overleaf and the foregoing copy of
the affidavit annexed to the gaid power of attorney with the originals now on fle in the bome office of the said -

. Company,.and that the same are correct transcripts therefrom and of the whole of the said originals, and that the .. SE
.- gaid power of attorney has not been revoked and is now in full force and effect, - S

- In' testimony whereof I have hereunto set my hand and affixed the seal of the ssid Company this

30 day ofSeptember , in the year of ene thousand nine hundred and ‘Fiﬁ'}f Fives .. o




1
¥

m
=

s

;«ai‘(;




e
L




0
ﬁez%}'{%}agh
o 0




ol
)




JULIUS C. WEBB,

Plaintiifii, IN TEE CIRCUIT COURT OF

vS.
BALDWIN COUNTY, ALABAMA
THE FIDELITY & CASUALTY
COMPANY OF NEW YORK, A yf&_fd/
Corporation,

ol -yt el . e el ke

Defendant.

Comes now the Plaintiff in the above styled cause, by nis
attorneys, and demurs to the pleas as last anended filed by the De-
fendant to the amended complaini and assigns the following separate
and several grounds in support thereoi.

1. hat said pleas are immaterial,

9. That said pleas do not constitute 2z defense to this

cause o0f action.

HALON & STORE
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JULIUS C. WEBB,

VS.

THE FIDELITY AND CASUALTY
COMPANY QF NEW YORK, &
corvoration, and JOHN D.

FOX, JR.,

l.

Pleintif?f
’ TN THE CIRCUIT COURT OF

BLLDWIN COUNTY, ALABAMA
AT LAW NO. 3038

e et e S i e e Mot Syt S o S

Defendants.

MOTION TO STRIKE

Now come the defendants, each sevarately and severally

and move to strike that part of Count (ne of plaintiff's comoplaint

as last amended which reads as follows:

wPwenty Dollars ($20.00) as the amount paid by the
Plaintiff to Mrs. Louise Dusenbury for the taking
of a devosition upon oral examination in that cer-
tain cause in the Circuit Court of Baldwin County,
slebama, in EBquity, numbered 3807 wherein John D.
Fox, Jr. was the Complainant and Cross-respondent
and the Plaintiff was the Respondent and Cross-
complainant; One Thousand and Ten and 61./100 Dol-
lars ($1,010.61) as reasonable attorney’s fee paid
to W. O. MacMahon, III, and Chason & Stone, Attorneys
at Law, for services rendered by them for and on
behalf of the Pleintiff in regard to the defense of
the suit hereinabove referred to and in the pros-
escution of the counter-claim of the Plaintiff in
said sult,”

and as grounds of such motion assign, separately and severally,

the following:

fy

L. It improperly includes in the complaint® items of

post litem damages.

..2.

B. It is prolix.

. It is irrelevant.

s

It is frivilous.

=

. It is unnecessarily repeated.

Now come the defendants, each separately and severally

and move to strike that vart of Count Two of plaintiff's complaint

as lest amended which reads as follows:

uSixth, that the Defendants have failed to pay to

the Plaintiff the sum of Twenty Dollars (3$20.00)

as damages which the plaintiff susteained by reason

of heving to pay to Mrs. Louise Dusenbury said sum
for the taking of & deposition upon oral examingtion
in that certain cause in the Circuit Court of Baldwin
County, slabama, In Bquity, numbered 3807 wherein
John D. Fox, Jr., was the Complainant and Cross-
respondent and the Plaintiff was the Resvondent and

B2
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muuanin TO AENDE u7¢0MPLAINT¢f?

: JULIUS C' WE B:J,' . AR _ e

THE PTDELTTY AND GASUALTY COMPANY | -
© o OF NiW YORK, a COrpOfatlon, and Sl
| JORE DL FOK, JR., O

Defendaﬁts;;'

TN TR CTROUIT COURT OF
BALDWIN COUNTY, ALABAMA -

AT LAY ~UHO. 3038

c\F

%:ﬂﬁﬁE W&& uuAﬁk

' J.B.BLACKBURN'"

ATTORNEY AT LAW

BAY MINETTE, ALABAMA
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JULIUS C. WEBB,

IN T™E CIRCTIT CIURT OF
BALDWIN COUNTY, ALABRAMA
THE FIDELITY & CASUALTY COMPANY

& corporation, and

. RK, AT LW
JOHN D, F(X, JR.,

Pefendants.

Comes now the Plaintiff in the shove styled cause, by
his attorneys and demurs te the motion heretofore filed in the same
and assigns the following separate and several grounds in support

thereof:

]

1. Said motion is not verified by affidaviis,

2. Baid motion is not verified by the affidavit of
either of the Defendants or their attorney.

3. I affirmatively aprears from the allegations of

this cause and the cause therein referred now pend-

o
(4

the motion th
ing in the Equity Court are %two separate and distinet causes of secti

L. No facts are alleged to show that any equitable
question, the decision of which would Glspose of the cause and which
cannot be disposed of in the law side of the court, is pressnted in
this éause.

5. No facts sre alleged to entitle the Defendants, or
either of them, %o have this cause transferred to %he equity side of
this Court.

6. Xo facts are alleged to entitie the Defendant, The
Fidelity & Casuealty Company of New York, a corperation, to have this
cause transferred to the equity side of this Court,

To No facts are 2lleged to affirmatively show that as
to the Defendant, The Fidelity & Casually Company of New York, a

3,

nat this cause presents an eguita

-

ble guestion, the
decision of which would dispose of said cause and which cannot be
disposed of in the law side of +he Court,

8. No facts are alleged %o affirmatively show thab as

64




to the Defendant John D, Fox, Jr., that this cause presents an eguil-
table question, the decision of which would dispose of said cause
and which cannot be disposed of in the law side of the Ccocurt.

9. It af matively appears from the allegations of
the motion that the Defendants in this cause are not entitlied %o
have the same transferred.

10. The allegation of the motion "The contrazct whidh
forms the basis of this suit, and which is deseribed in the original
and amended complaint filed in thﬂs sult, 1Is the same contract which

R

forms the basis of the zbove described eguity sult” Is 2 conclusion

of the pleader.

o

11, It affirmatively appears from the allegation of

the motion that the Defendant, The Fidelity & Casualty Company of

ch

w

New York, a corporation, is not a party ftc the equity proceeding
therein relerred To.
Fal

12, It affirmatively appears from the allegation of

the motion that the Defendant, The Fidelity & & Casualt ty Companv of
New York, a corporation, 1s not a proper party to the equity pro-
ceeding therein referred to.

3,

13. The allegation of the motion that
case and this case invoive...the same csuse of actioﬁ as that in-
volved in this suit® is a conclusion of the pleader,

1ih. For aught that appears from the allegations of the
motion neither of the Defendants are entitled to interpose any squi-
table defense to the cause of scition herein sued on.

i5. The motion fails %o set up any equitable right

n
either of the Defendants to entitie them to a {fransfer of this causs
16, Yo facts are alleged So show whal equitable de-
.fense; if any, the Defendants, or either of them, have to the cause
of action herein sued on.
17. Saild motion sets forth no facts verified by the

affidavit of either of the Defendants,

R;ngﬁff AN N (/ta<,AM\r3 (;:\}

RS e By: 1 jeiben o N S DY\ /)
27 A¥vorneys Tor Plaintiff”
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JULIUS C. WEBB,

Dlaintiff,
IN THE CIRCUIT COURT O

-

vs.

BALDWIN COUNTY, ALABAMA
THE FIDELITY & CASUALTY
COMPANY OF NEW YORK, a
coxrporation, et al.,

AT LAW NG. 3038
Defendants.

=g ped el dmd dal et M W

MOTION TO STRIKE

Comes now the Plaintiff in the above styled cause, by his
attorneys, and moves to sﬁrike the Plea in Abatement heretofore filed
in this cause on behalf of the Defendants and as grounds for said
motion assigns, separately and severally, the following:

1. No facts are alleged in said Plea in Abatement which,
if proved, would entirely defeat this particular action.

2. No facts are alleged in said Plea in Abatement which
constitute a valid objection to the writ heretofore issued by this
Court.

3. No facts are alleged which constitute a valid objection
to the jurisdiction of this Court.

4. No facts are alleged in said Plea in Abatement which
affect the cause of action embodied within the Complaint nor which,
if true, would abate the present suit.

5. No facts are alleged in said Plea in Abatement which,
if true, would entirely defeat this particular acticn.

6. That said Plea in Abatement comes too late.

Respectfully submitted,

CEASON & STONE
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| JULIUS C. VWEBB,
r Piaintiff
vs. ) R
THE FIDELITY & CASUALTY COMPANY
OF NEW YORK, a corporation, et
al,
f:£ Defendants.
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| IN THE CIRCUIT COURT OF
X BALDWIN COUNTY, ALABAMA
.gé AT LAWY NO. 3038

ok ok ok ok R R Kk R ok K Kk ok Kk ok %

MOTION TO STRIKE
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JULIUS C. W=BB, ]
' IN THE CIRCUIT COURT CF
Plaintiff, ]
BALDWIN COUNTY, ALABAMA
VS, i _
. AT.LAW. NC. 3038,
THE FIDELITY AND CASUALTY i
COMPANY OF HEW YORK, a ,
corporation, and JOHN D i
FOX, JR., :
Defendants.
i
DEMURRER TO AMENDED COMPLAINT

and for

assign separately and severalily the following

John D.

defendant,

written
alleged
clusions

clusions

=

defe

alleged

Fox,

Now come the Defendants, each separately and severally,

demurrer to the amended complaint filed February &, 1957,

1. It does not state a2 cause of action.
2. The alleged written agreement between the plaintiff
defendant, John D. Fox, Jdr., is not set out in or made a

L)

the

3

amended complaint.

No facts are alleged tc show the legal effect of the

the

-

written agreement belfween plaintiff and the defendant,
Jr.

i

Fox, Jr., has fai

No faects are alleged to show that the defendant,

led to comply with the Terms and pro-
of the alleged written agreement with the plaintiflf

No fac

Fox, Jr., has breached any

7o
John D.

duty to

No facts are alleged to show !

o

Fox, Jr., has failed to

"

1i

agreement wit

8. Wo facts 2ged to show that %

losses were caused

9.

by the defendant, John D.

ars con-

are COlle

i

ot
)

hond.

st




~

11. No facts are allegsd to show how the condition of
the zlleged bond was broken.

12. No fachs are alleged to show when the condition of
the alleged bond was broken.

13. No facts are alleged to show any obligation of The
defendants, or either of them, on the alleged bond.

1. It affirmatively appears that the entire contract
between the plaintiff and the defendant, John D. Fox, Jr., is nob
set out in the amended compiaint.

5.

indefinite and

r:!

The allegations of the amended complaint are vague,

ncertain because the entire contract between the

£

plaintiff and the defendant, John D. Fox, Jr., is nol set out in
the amended complaint.
16. No facts are alleged to show that the contract be-

I
ix

tween the plaintiff and the defendant, John D. Fox, Jr., reguired

the defendant, John D. Fox, Jr., to install any intericr trim.

e

17. No facts are alleged to show how the alleged con-
tract between the plaintiff and the defendant, John D. Fox, Jr

negtall interior trim

+h

reqguired the defendant, John D. Fox, Jr., o

18. No facts are alleged to show how the Defendant,
John D. Fox, Jr., was reguired to finish the windows.

19, No facts are alleged to show how the defendant,
John D. Fox, Jr., was required te finish the doors.

20, No facts are alleged to show that the defendant,
John D. Fox, Jr., was required tc panel the hall walls.

21. No facts are alleged To show how the contract re-

Fox, Jr., to panel the hall walls.

-

23. No facts are alleged to show that the defendant,
John D. Fox, Jr., was required to ceill the carport.
2L. No facts are alleged to show how the defendant,

John D. Fox, Jr., was required tc finish the ceil

|¢

ng of the

carport.

71




25. HNo facts-are zlleged to show thai% the contract
L=

quired the defendant, John D. Fox, Jr., tc flash the windows.

26. No facts are alleged to show That

ract the defendant, John D

s]

required

&
}'Ij
Q
H

]
.y
H
L

b
ct
Q

No facts are alleged To show that the alleged con-

the defendant, John D. Fox, Jr., o install any

28. No facts are alleged to show that the alleged con-
tract reguired the defendant, Jdohn D. Fox, Jr., to install any

kitchen counter. top.

26. No fzcts are alleged to show how the defendant,
John D, Fox, Jr., was reguired Lo insgtall any kitchen counter top.

30. No fzcts are alleged to show that the alleged con-
tract recguired the defendant, John D. Fox, Jr., %o install kitchen

o - ) .

No facts are alleged to show that the alleged con-~
tract required the defendant, John D. Fox, Jr., to finish any
kitchen cabinets.

32.

No facts are alleged Lo show that the alleged con-

tract specified the manner in which the kitchen cabinets were to
be finished.
33.

tract required

No facts are alleged to show that the alleged con-

the defendant, John D. Fox, Jr., to finish the

kitchen walls.
3he e alleged con-

No facts are alleged to show that !
T

tract reguired the defendant, John D. Fox, Jr., to finish the
kitchen walls in any particuler way or manner.
No facts are alleged to show that the alleged con-

nstall the

|

the defendant, John D. Fox, Jr., to

-

is not straight.

in any certain way or manner.

No facts are alleged %o show how the alleged con-

the defendant, John D, Fox, Jr.,

No facts are alleged to show what part of the roof

7L




38. No facts are alleged to show that the alleged con-
sract required the defendant, John D. Fox, dJr., ©o install any
vents in the foundation.

39, No facts are alleged to show that the alleged con~
tract specified any certain way or manner In which the vents in
the foundation were to be installed.

LO. No facts are alleged to show that the alleged con-
tract required that the defendant, John D. Fox, Jr., install
screened venits in the foundation.

L1. No facts are alleged to show how the alleged con-
tract recuired the defendant, John D. Fox, Jr., to install window
sills.

2. No facts are alleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., To install any
tile in the bathroom.

L3. No facts are alleged to show how the alleged con-
o

e

tract required the defendant, John D. Fox, Jr., o install tile in
the bathroom.

bl

tract required the defendant, John D. Fox, Jr., ©o cell the

=

o facts are alleged to show that the alleged con-

kitchen.

L5, Wo facts are alleged to show how the alleged con-
tract required the defendant, John D. Fox, Jr., Te ceil the kitches

L6. No facts are alleged to show that the alleged con-
tract required the defendant, Jokn D. Fox, Jr., ©0 install
cabinet tops.

L7. No facts are alleged to show how the alleged con-
tract required the defendant, Jokn D. Fox, Jr., Lo install panell-
ing at the washer connection.

L&, No facts are alleged to show how the alleged con-
tract required the defendant, John D. Fox, Jr. %o install panelling
around the heater.

L49.. No facts are alleged to show how the alleged con-
tract required that the defendant, John D. Fox, Jr., finish the
floors.

-

0. No facts are alleged to show that the alleged con-

\J

tract required the Defendant, John D. Fox, dJr., ©o finish the flooi

73
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i room doOT.

tract required the defendant, John D. Fox, Jr., to imstall 2 rod

51. No facts are alleged to show that the alleged con-
tract recuired the defendant, John D. Fox, Jr., to install
asbestos siding.

52. No facts are alleged to show how the alleged con-
tract requiréd that the defendant, John D. Fox, Jr., install the
asbestos siding.

53. No facts are a2lleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., to install metal
exterior corners.

5L, No fachs are alleged to show how the alleged con-
tract required the defendant, John D. Fox, Jr., to install metal
exterior corners.

55, No facts are alleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., to construct a
fireplace.

56, Yo facts are alleged to show how the alleged con-
tract required the defendant, Johm D, Fox, Jr., to coenstruct a
fireplace. -

57, No facts are alleged to show tha®t the zlleged con-

tract required the defendant, John D. Fox, Jr., To hang a storage

58, WNo fachts are alleged to show how the alleged con-
tract required the defendant, John D. Fox, Jr., tc hang a storage
room door.

50, No facts are alleged to show that the alleged con~
tract required the defendant, John D. Fox, Jr., To caulk the
exterior trim,

60. No facts are alleged to ghow that the alleged con~

in the East bedroom closet.

61. No fachts are alleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., to finish the Bast
bedroom closet.

62. No facts are alleged to show how the alleged con-

inish the East

iy

ract required the defendant, John D. Fox, Jr., %o

bedroom closet.

e




63. No facts are alleged to show how the alleged con-
tract required that the exterior steps be buils
6L, HNo facts are alleged to show that the alleged con-
g g

-
el

tract regquired the defendant, John D. Fox, Jr., to build exterior
steps.

65. MNo facts are alleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., to install a hand
rail on the rear steps.

66. No facts are alleged tc show that the alleged con-

-

tract reculred the defendant, John D. Fox, Jr., ToO
s - ] >

-

nstall mebzl

edging on the carport.

67. No facts are alleged to show that the alleged con-

tract reguired the defendant, John D. Fox, Jr., to install metal
i > > 2

edging on the porch.

68. No fzcts are alleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., to finish any
concrete porches.

69...No facts are alleged to show how the alleged con-

o
-
tract regquired the defendant, John D. Fox, Jr., to finish the

concrete porches.

-1

70. No facts are alleged to show that the alleged con-

jiV]

tract required the defendznt, John D, Fox, Jr., to do any iren
work on the front stoop.

7l. No facts are alleged to show that the alleged con-
tract required the defendant, John D. Fox, Jr., to paint the iron

E

work on the front stoop.

72. MNo fzcts are alleged %o show that the alleged con-
tract required the defendant, John D. Fox, Jr., toc paint the
ceilling on the Ifront stoop.

73. No facts are alleged to show how the alleged conw

-

tract reguired the defendant, John D. Fox, Jr., to paint the
ceiling on the front stoop.
7h. No facts are zlleged Lo show that the z2lleged con~

tract reguired the defendant, John D. Fox, Jr., to

(25

l,..)

nstall any

casing on the livingrcom closet.
==

TS




75. No facts are alleged to show how the alleged con~-
tract required the defendant, John D. Fox, Jr., to install the
casing on the livingroom closet. |

76. No facts are zlleged to show how the contract re-
guired the defendant, John D. Fox, dJdr., o install the livingroom
windows.

77. No facts are alleged to show how the defendant, Joh
D. Fox, Jr., was reguired to paint the panelling oﬁ.ﬁhe North wall
in the livingroom.

78. No facts are alleged to show that the alleged con-
tract reguired the defendant, John D. Fox, Jr., to palnt the

panelling on the North wall in the livingroom in any particular
Way Or manner.

7¢. MNo facts are zlleged to show how the alleged con-
tract require& that the defendant, John D. Fox, Jr., hang the
middle bedroom door.

80. No fzcts are alleged to show that the alleged con-
f-tract.-required the-defendant, . Jdchn. D. . Fox, Jr., to.install sheet-
rock 1n the mﬁd&¢e oed;oom.

&l. No faCtS are allege&"toishbw how the zlleged con-
tract ﬁequirnd he defeudanb, John D Fox, Jr., to install sheet-
rock iﬁathe mi ddle beG”Oqu

; g2. XNo fQCus are a¢1eged to show that the alleged con-
lztract reguired thefdefendant John D. Fox;;Jr., to instail sheet-
‘rock in ﬁhe med+c ne cabinet. : : : ' _

:83. No faets are alleged to snon how the allegea con-

- -

1 tract required the defendant, John D. Fox, Jr., o install sheet-
rock in the medicine cabinet.
8h. No facts are alleged to show that the alleged con-.
tract required the defendant, John D. Fox, Jr., to install a light
the bathroom.

85. No facts are alieged 1o show how the defendant,

John D. Fox, Jr., was required to install a light in the bathroom.
“:ﬁ;ﬁT Attorney for the Defendants.
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THE FIDELITY & CASUALTY COMPANY
OF NEW YORK, A CORPORATION,

Plaintiff, IN THE CIRCUIT COURT CF
Vs,
BALDWIN COUNTY, ALABAMA
JULIUS W. WRIGHT,
LAW SIDE
Defendant.

PSR T T U SO S

PETITION TC REVIVE JUDGMENT

TO THE HONORABLE CIRCUIT COURT OF BALDWIN COUNTY, ALABAMA, LAW SIDE,
AND TO THE HONORABLE HUBERT M. HALL, JUDGE THEREOQF: -

Comes now the Plaintiff in the above styled cause, by its
attorneys of record, and respectfully represents and shows unto this
Honorable Court as follows:

That the Plaintiff is the owner and holder of 2 judgment
obtained in this Honorable Court in that certain cause nﬁmbered

1291 , on the 2nd day of March, 1943, in the principal amount

of One Thousand Three Hundred and Eighty-four Dollars and Ninety-
eight Cents ($1,384.98), against the above named Julius W. Wright,
the Defendant in said cause. That no payment has been made on such
judgment or the cost of court and such judgment remains unsatisfied.
That an execution was issued against the Defendant on the _ugg_day

cf June , 1949 , for the sum of One Thousand Three Hun-

dred Eighty-four Dollars and Ninety-eight Cents ($1,384.98) plus
Eleven Dollars and Twenty-five Cents ($11.23) cost of court and such
execution was returned tc this Honorable Court on the Zﬁﬁf day of

:Tuiy ; 19 494 , with the endorsement by the Sheriff of

Baldwin County, Alabama, that he found no property of the Defendant
‘upon which he could levy.  That 2 certificate of judgment was issued
by the Clerk of this Court on March 10, 19549, and was filed for re-
'cofd in the Office of the Judge of Probate of Baldwin County, Ala-
bama, on March 12, 1948, and is recorded in Judgment Book 4, at page
246. The said Julius W. Wright, the Defendant in the above styled
cause, is a resident of the State of Alabama, residing at Summerdale

Alabamz.

WEEREFORE, the Plaintiff respectfully prays that a Writ of

Scire Facias issue out of this Honorable Court, requiring the De-

84 S




fendant Julius W. Wright to show cause, if any, within thirty (30)
days after service of such Writ, why said judgment should not be
in 2ll things revived and execution issued on the same, and that
upon the hearing of this petition, if no legal reason be shown why
said judgment should not be revived, an order reviving the same be

entered with provisions for execution.

Respectfully submitted,

CHASON & STONE

\ t

"a Corporation

By:

Lttorney
Company of New York,

i

C-2g-77

The above petition having been this day filed in this Cour
and the same having been brought to the attention of the Court, and
upon counsideration of the same by the Court, it is - .

CRDERED that a Writ of Scire Facias issue by the Cierk of
this Court to the said Julius W. Wright in accordance with the statu
tes in such cases made and provided.

Done this gﬁﬁ day of Jume, 1959.

Jh Jimer

Circuit Judge

I
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STATE OF ALABAMA
IN THE CIRCUIT COURT OF BALDWIN COUNTY

BALDWIN COUNTY
TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to forthwith serve the within
Writ personally on Julius W. Wright at Summerdale, Alabama, oxr wher-
ever he may be found within this State.

Witness my hand on this the 4,5 day of Jume, 1959.

ﬁégfw ﬁwaﬁ .mg Akfﬁgﬂdaaﬁ%
M//Clerk

THE FIDELITY & CASUALTY COMPANY J
OF NEW YORK, A CORPORATION,

X IN THE CIRCUIT COURT OF
Plaintiff,
X
vs. BALDWIN COUNTY, ALABAMA
X
JULIUS W. WRIGHT, X LAW SIDE
Defendant. X

TO: JULIUS W, WRIGHT

vou will take notice that the Plaintiff in the above style
cause has filed a petition in the Circuit Couxrt of Baldwin County,
Alabama, to revive a judgment rendered against you on March 2, 1949,
in favor of said Plaintiff in the sum of One Thousand Three Hundred
Eighty-four Dollars and Nipety-eight Cents ($1,384.98) and the addi~
tional sum of Eleven Dollars and Twenty-five Cents ($11.25), cost of
court, being cause number /4 Qf in said Court.

NOW, THEREFORE, you are hereby notified to show cause, if
any you have, within thirty days aftexr the service hereof, why said
judgment should not be revived against you.

Witness my hand this the %% day of June, 1959.

{ﬁjﬁid4;,w ﬂMA‘,;quﬂﬂafwﬂyg

3p1t Clerk
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JULIUS C. WEBB,

Plaintiff,

VS, IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA
THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK, a cor~
poration, and JOHN D. FOX,
JR.,

AT LAW NO. 3038

Defendants.
PLEA IN ABATEMENT

Now come the defendants and for plea in abatement to the
complaint as last amended and to each and every count thereof,
separately, saith:

That on, to-wit, September 20, 1955, the defendant,

John D. Fox, Jr., entered into the written agreement with the plain
tiff, Julius Clarence Webb, and the defendant, John D. Fox, Jr.,
and the plaintiff, Julius Clarence Webb, alsc entered into the
written amendment to the said written contract, which amendment is
dated September _ , 1955. The said agreement and the amendment
thereto are attached to and made a part of the amended complaint
which the plaintiff filed in this cause on, to-wit, February &, 193
in which amended complaint the two said instruments are referred to
and identified as Exhibit B thereto. The defendant, Johr D. Fox,
Jr., as Principal, and the defendant, The Fidelity and Casualty
Company of New York, a corporation, as Surety, gave therbond on
which this suit was brought to the plaintiff on, to-wit, September
30, 1955, a copy of which bond is attached to the plaintiffts
amended complaint which was filed in this cause on, to-wit,
February &, 1957, where it is identified and referred to as Exhibit
L theretoc.

On, to-~wit, June 7, 1956, the defendant, John D. Fox, Jr.,
filed a bill of complaint in the Circuit Court of Baldwin County,
Alabama, in Equity, against Julius Clarence Webb, the plaintiff in
this suit, and Leila Glover Webb, to enforce a mechanic's and
materialmants lien on the property and improvements deséribed in

the said contract between the plaintiff, Julius Clarence Webb, and
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the defendant, John D. Fox, Jr., dated September 20, 1955, and the
amendment thereto dated September _____, 1955, which are referred
to above, as will appear from the copy of the bill of complaint
which was filed in the sald equity case, a copy of which is hereto
attached, marked Exhibit 4, and by reference made a part hereof as
though fully incorporated herein. (The said Exhibit A which is
attached heretec includes as a part thereof Exhibits 4 and B there-
to, which formed a part of the said bill of complaint and are the
same contract and amendment referred to above.)

Subsequently and on, to-wit, November 2, 1956, the com-
plainant in the said equity case filed an amended complaint therein
a copy of whiéh said amended complaint is hereto attached, marked
Exhibit B, and by reference made a part hereof as though fully in-
corporated herein; thereafter and on, to-wit, May 10, 1957, the
respondents in the said equity case, namely, Julius Clarence Webb,
who is the plaintiff in this case, and Leila Glover Webb filed an
answer and cross bill in the said cause, 2 copy of which is hereto
attached, marked Exhibit C, and by reference made a part hereof as
though fully incorporated herein.

Thereafter and on, to-wit, May 13, 1957, the complainant
in the said cause, John D. Fox, Jr., one of the defendants in this
cause, filed an answer to the cross bill, a copy of which said
answer is hereto attached, marked Exhibit D, and by reference made
& part hereof as though fully incorporated herein.

Thereafter and on, to-wit, May 22, 1957, the said equity
court rendered a decree in the said cause, a copy of which is heret
attached, marked Exhibit E, and by reference made a part hereof as
though fully incorporated herein.

Thereafter and on, to~-wit, July &, 1957, the complainant
and cross respondent in the said cause, John D. Fox, Jr., who is
the same person as John D. Fox, Jr., one of the defendants in this
sult, filed an appeal to the Supreme Court of Alabama and security
for costs of the said appeal, a copy of which is hereto attached,
marked Exhibit F, and by reference made a part hereof as though

fully incorporated herein.
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Thereafter and on, to~wit, September 4, 1957, the said
appellant, John D. Fox, Jr., filed an appeal bond in the said
equity case, which superseded the said decree of the trial court
dated May 22, 1957, with the defendant, The Fidelity and Casualty
Company of New York, a corporation, as surety thereon, a copy of
which said appeal bond is hereto attached, marked Exhibit G, .and
by reference made a part hereof as though fully incorporated .here-
in.

Thereafter the Supreme Court of Alabama at its special
1958 term and on, to-wit, September 11, 1958, affirmed the said
decree of the trial court {First Division, No. 745, opinion re-
ported 268 Ala. 111). A copy of the Certificate of Affirmance in
the said cause is hereto attached, marked Exhibit H, and by ref-
erence made a part hereof as though fully incorporated herein.
After the said decree of the trial court in the said equity pro-
ceeding was affirmed by the Supreme Court of Alabama in the pro-
ceeding set out above and on, to-wit, September 23, 1958, the de-~
fendants, John D. Fox, Jr., and The Fidelity and Casualty Company
of New York, paid tThe judgment in the said cause, the statutory
penalty and costs, amounting to $1440.62.

The said equity suit and this suit are for the same cause
of’ action. Julius Clarence Webb, who was one of the respondents
and the cross complainant in the said equity case, and Julius
Ciarence Webb, the plaintifi in this suit, is one and the same
person. dJohn D. Fox, Jr., the complainant and cross respondent in
the said equity sﬁit, and John D. Fox, Jr., the defendant in this
suit, is one and the same person. The defendant, The Fidelity and
Casualty Company of Hew York, a corporation, is in privity with
the said defendant, John D. Fox, Jr.

WHEREFORE, defendants pray that this suit ve azbated and th
the summons and complaint in it be quashed.

Dated this Shf day of March, 1960.

O-/’i/

s

tttorney for detendants
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STATE OF ALABAMA l
BALDWIN COUNTY )

Before me, the undersigned authority, within and for said
County in said State, personally appeared J. D. Wilkinson, who,
after being by me first duly and legally sworn, deposes and says:
That he is Mobile Claims Manager of the defendant, The Fidelity
and Casualty Company of New York, a corporation: that he is auth;
orized to make this affidavit for and on behalf of the said cor-
poration, and that the facts stated in ?pé above p%ea are true.

oL
it 1,#'/44/ PO R

T

z

Sworn to an%éfubscribed before me on
this the % day of March, 1960.

r———————

WO f/} | £ n
;éf)@w,},_ﬁ. Ot‘@u:._,_u fv &Mj@ ,{;—r’ﬂ i A
NotaryPublic, Baldwin County, ilabama




EXHIBIT A

STATE OF ALABAMA iN THE CIRCUIT COURT -- 1IN EQUITY

M S b

COUNTY OF BALDWIN

TO ANY SHERIFF OF TH!

[LJ

STATE OF ALABAMA--GREETING:
fou are hereby commanded to summon JULIUS CLARENCE I ESB

AND LZILA GLOVER WEE

til

te appear and plead, answer or demur, within

) 1

hirty days from the service hereof, to the Bill of Complaint

ct

iled in the Circuit Court of Baldwin County, Alabama, inm Equity,

oy JOHN D. FOX, JR., as Complainant, against JULIUS CLARENCE WEBB
2 2 Py L4

AND LEILL GLOVER WEBB, as respondents.

&

Witness my hand this 7th day of June, 1958.

VS.

Lﬁ LA MLO¥ D EBB,

e e N S B et M e e

i TaT
1“'-» i'i.‘-xJ_'L

TC THE HONORABL:

BALDWIN COUNTY,

Comes now the complainant, JOHEN D. FOE, JR., by his

Solicitor, and respectfully represents and shows unto your Honor
and thils Honorable Court as follows:

and 1s a bona fide resident citizen of Baldwin Cocunty, 4labama.
Thet the respondents are both over the age oi twenty-ons years

and reside at or near Daphrne, Alabama, in Baldwin County.

Seven Hundred Thirty-six Dollars and Six Cents ($2736.08) For work

-

nd labor done for the respondents by the complainant between,

-~

o-wit: the 20th day of September, 1955, and the 18th day of M

ot
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1956, at their reguest; which sum of money, with the interest
thereon, 1s still due and unpaid.
3
That on, to-wit: the 20th cday of September, 5, vour

cemplainant entered into a written contract with the respondents,

a copy of which, Marked Zxhibit ¥a¥, is zttached hereto, and by

dwelling on the following described lot of lznd in the Town of
Dagphne, Baldwin County, Alabama, viz:

rthwest Corner of Section 20, Township
ge 2 Zast, run South along the Wesy
ction 20, 265.7 feet to a point;
Westward Direction 4L22.L Teet to
orner of the Dryer Subd‘visﬁon'
westwardly alcong the North line
on 162 feet to a point, sai
point Oﬁlﬁg wnere the extension of the W
of 6th Street as showm on the said Plat
Subdivision recorded in llap Book 1, Pag
the Records in the Office of the Ju&ge of
Probate Court of Baldwin County, Alabanmea,

[t

L
Iy

6]

\)
=
o
oo
}..l
o

intersect the North line of said Subdivision:
thence run in a Southwardly Direction alcang the
extension therecf, and the West Line of &th Street,
1351 feet to the North line of College Street;

- )

thence run Westwardly along the morun Line of szi
treet 513.33 feet To the place of begin-
ning of the property described herein; thence con-
tinve West along College Street 9L4.66 feet to the
Bast line of a Street sometimes called Lth Street;
thence run North along the said Zast Line of Lun
Street 150 feet to a poi ; thence run Eastwardly
and parallel with College Street 9L.66 feet to a
h and parallel with sald 4th
oin

0

point; thence run South
Street 150 feet to the point of beginning;

&t and for a price of Eight Thousand Seven Hundred and Fifty Dol-
lars {($8,750.00) to be paid on a “work completed in a satisfactory
manner®; And complainant avers that he has complied in all re-
spects with the provisions of said contract, but that the said re-
spondents have failed and refused to comply with szid contract in
that they still owe to complainant a balance on said contract in

the amcunt of Two Thousand Seven Hundred Thirty-six Dollars and

Six Cents (32736.06), which said amount the said resspondents have

Hy
O]

iled and refused to pay; and complainant evers that said amount
became due on, to-wit: the 18th day of May, 1956, which was the

date on which complainant completsd work of said contract as afore

o
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That your complzinant was the original contractor for
the building of the house referred to above and that, as such, he
has filed & statement of
marked Exhibit “B%, and oy reference made a part hereof

fully set out herein; that said statement of lien was filed for

of the entire indebtedness due from She respondents to the comn-
plainant and within six (6) months after the last work was done

by complainant for the respondants on the house referred to above.

-y
®
e
}.s
®
0.
ot
o
)
s
O
=
D

That all of the work and labor done on bthe house re
by the complainant was done Ffor the respondents at their reguest

and that said work and labor was done on the house located on the

THE PREMISES CONSIDERED, vour Complainant prays that the
respondents, JULIUS CLARENCE WEBB AND LEILA GLOVER #WEBB, be made

party respondents to this h

-
4]
o
-
'._.I
|__l
O
L)
9]
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#

el
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Q
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3
ct
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g
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c—i.
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[t
d.
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<

v
K
Q

o]
[0]

process, they be required to appear and plead, answer or demur to

this bill of complaint within the tinme allowed by law and the

2

Urder or Decree ascertaining and fixing the amount due by the re-
spondents, or either of them, to your complainent for and on ac-
count of the work done by the complainant for the respondants
under the contract referred to above, and will render a decree
against the respondents, or either of them, and in favor of the
complainant for said amocunt. Your complainant prays further that

this Court will fix znd establish & lien on the frame dwellin
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house located on and upon the property described in paragrapn 3 of
this Bill of Complaint to secure the payment of any amount due Dy
the respondents, or either of them, to the complainant, and that
if the said amount is not peid within a time to be specified Thered
in by the Court that the above described property te scld to sa

fy said lien. The Complainent prays for such other, further, dif-

ferent or general relief as in Eouity and good consciencs he nay

premises, and, as in duty bound, he will ever pray, etc.

(S) TELFaIR J. MuSﬂJUDM JR.
SOLICITOR FOR w
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Complainant, ) IN THZ CIRCUIT
VS. )
) BALDWIN COUNTY
US CLARENCE WEEB and ) IN EQUITE. NO.
& AY
/
)
i
3
i

JULT
LEILA GLOVER wWiBB,

Comes now the Complainant, JOHN D. FCX, JR., by his Solic-

itor, and amends Paragraph 3 of his Original Bill of Complaint so

that, as amended, said paragraph 3 reads as fo
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sequently, ratified, confirmed and zdopted the

L

of said written contract; that under the terms

saild contract complainant was to builld for the

dwelling on the following described lot of land in the Town of
Daphne, Beldwin County, iLlabama, viz:
From the Nortawest corner of Section 20, Township
5 South, Range 2 Bast, run Scuth along the West
line of said Section 2C, 2065.7 feet to & point:
thence run in a Westward Direction L22.L Test to
the Northeast Corne“ of the Dryer Subdivisions
thence continuing Westwardly along the North Line
of said Suoulvv510“ 162 fzet to a point, said
point being where the extension of the West Line
of 6%h Sufepb &s showm on the said Plat of Drver
Subdivision recorded in Hap Book 1, page 98, of the
records in the OLfice of the Judge of the Probate
Court cof Baldwin County, Alabama, would intsrsect
the North Line of said Sub’iv;sio&; thence run in
a Southw a*aW" Direction along the extension thereof,
and the West Line of £&th Street, 1351 feet to the
North Line of College Street; thence run Westwardly
along the North Line of said College Street 513.33
feet to the place of beginning of the property de-~
scribed nerein; thence continue West along College
Street 9..68 feet to the Zast Line of & Street
Sometimes called Lth Streset; thence run North along
the saic Zast Line of LTh Strest 150 feet to a pelint;
thence run Zastwardly and paraillel withh College
Street 9L.56 feet to a point; thence run South and
parallel with szid 4th Streset 150 feet to the point
of beginning;
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JOHN D. FOX, JR., )
Complainant, I THE CIRCUIT COURT OF
V5. - :
) BALDWIN COUNTY, ALABAMA
JULIUS C. WEBkzZ, ET AL., ) IN BQUITY NC. 3807
Respondents.

Comé now the Hespondents, each separately and severall
in the above styled cause, by their 3colicitors, and for answer
the Bill of Complaint herstofore filed against them, say &s follow

1. The Respondents admit the allegations of paragraph
wln of the Bill of Complaint.

o}

™

mainer o

-
4L

in
construction

Julius C. Webkb h

=
N

the amount ©

sum
order that ths s

with the terms a

deny each ang ev
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strict proof the

Four Thousand
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“L® of the Bill of Complaint and demand strict proof thereof.
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agreed to by and between the parties thereto and as a result of said

t-h

breach of said contract the Respondent Julius C. Webb was damaged

in the amount of Four Thousand Six Hundred Dollars ($L,600.00) in

that said sum would be required to complete said dwelling in

n

supstantial and workmanlike manner and in accordance with the con-
erred to above. And the Respondent Julius C. Webb fur-
ther alleges that he has made repeated demands upon the Complainant
to complete sald dwelling in azccordance with his contract but thai
he has failed and refused and continuss to fail and refuse to do

so, all to the damage of the Respondent Julius C. Wesbb.

gations thersunder and his failure to complete said dwelling house

Julius C. Webb respectfully prays that his answer be taken as a
ress-oill against the Complainant John D. Fox, Jr., and that upon
a final hearing of this cause that 2 Jjudgment be rendered against
the szid Complainant for and in the amount of Four Thousand Six
Hundred Dollars {$4,600.00) as damages aforesaid for the breach

1

by the Complainant of said contract. 4nd the Respondent Julius C.
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10r such other, further and different relief to whi
equity, he might be entitled.

W ﬁch,

andé
CHASCH & STONE

b

NORBORNUE C. STONE, JRE.
Solicitors for Respondent
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JOHN D. FOX, JR., )
Complainant, ) IN THE CIRCUIT COURT CF
Vs. _
) BALDWIN COUNTY, ALABLMA
JULIUS C. WEBB, ET iL., ) ¥ EQUITY NO. 2807
Respondents. )
ANSWER TC CROSS-EBILL

to the cross-pil
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Six Thousand Cne Hundred Sixty-five and No/1C0ths ($6,165.00)

Dollars on the contract in this cause.

e
W
]
o

<. That he denies zac

sald cross-bill and demands strict proof thnereof.

{8)

1. That he admits that the complainants have paid him

every other zllegation of

ABURN, JR.
COMPLATHEART.
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Cross Respondent, John D. Fox, Jr., is indebted to the Respondent
and Cross Complainant, Julius Clarence Webb, in the sum of ONE
THOUSAND. SEVENTY~TWO AND 14/100 (1,072.1L) DOLLARS.

The Court is of the further opinion that the Complainant
and Cross Respondent is not entitled to the relief prayed for in
his ©ill of complaint. It is

THEREFOQRE, ORDEREb, ADJUDGED AND DECREED by the Court that
the complaint, on behalf of the Complainant and Cross Respondent,
John D. Fox, Jr., be, and the same is dismissed.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that the Respondent and Cross Complainant, Julius Clarence Webb,
have and recover of the Complainant and Cross Respondent, John D.
Fox, Jr., the sum of ONE THOUSLND SEVENTY-TWO AND 14/100 ($1,072.14
DOLLARS. |

IT IS FURTHER ORDERED, ADJUDGED AND DECREED by the Court
that the Complainant and Cross Réspondent; John D. Fox, Jr., pay
the cost herein, for which execution may issue.

Dated this 22nd day of May, 1957.

(S) HUBERT M. HALL
JUDGE
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JOHN D. FOX, JR.,

Complainant,
VS. IN THE CIRCUIT COURT CF
BALDWIN COUNTY, ALABAMA
JULIUS CLAEEZNCE WEEB and

LEILA GLOVER WEBB, IN EQUITY. NO._2E07

e P M M e e N Nt o St

Respondents.

Comes now JOHN D. FOX, JR., Complainant and Cross-
respondent in the above styled cause, and hereby appeals to the
Supreme Court of Alabama from the final decree and Jjudgment in
the Circuit Court of Baldwin County, Alabama, in Ecuity, rendered

in the above styled cause on the 22nd day of May, 1957.

{8) TELFAIR J. MASHBURN, JR.

SOLICITCR FOR CCOMPLAINAWT AND CROSS-
RESPCONDENT.

We hereby acknowledge ourselves securities for costs of

the foregoing appeal.

(8) JOoHW D. FOX, JR.

PRIKCIPAL

{8) TELFATIR J. MASHBURN, JR.
SURRTY

July
Teken and approved this _8th day of dJume , 1957.

{8) ALICE J. DUCK
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JOHN D. FOX, JR.,

Complainant, IN THE CIRCUIT COURT CF

-V.S -
BALDWIN COUNTY, ALABANMA
JULIUS CLARENCE WEBB and IN EQUITY NQ. 3807

LEILA GLOVER uaBB

R WL Y N ) NPT N Py

fespondents.

STATE OF ALABAMA )
BLLDWIN COUNTY )

KNOW 4LL MEN BY THESE PRESENTS: That we, John D. Fox, Jr.
as Principal, and The Fidelity and Casualty Company of New York,
& corporation, as Surety, are held and firmly bound unto Julius

-~
1.

n the sum of Twenty-two Hundred Fifty Dollars

l._.h

Clarence Webb

(92250.00), for the payment of which well and truly to be made

-—

the Principal binds himself, his heirs and assigns, and the Surety
oinds itself, its successors and assigns, jointly and severally,

firmly by these presents.

1

Sezled with our seals and dated this 25 day of August

-

-2

O

N
-~}
»

The condition of the above obligation is such that,
Whereas, Julius Clarence Webb obtained a decree in the above
styled cause in the Circuit Court of Baldwin County, alabama,
Zquity Side, on the 22nd day of May, 1857, from which judgment
the said complainant, John D. Fox, Jr., has obtained and appeal,
returnable to the next term of the Supreme Court of ilabama:

NOW, THEREFORE, if the complainant, John D. Fox, Jr.,
shall prosecute the said appeal to effect and sgtisfy such decree
as may be rendered against him in this said cause by the Supreme
Court of Alabama, then this obligation to be void, otherwise to
remain in full force and effect.

LS ) d O:IT\T D - u O.A._, JR - ( SEJLLL
£s Principal

THE FIDELITY AKD CASUALTY COMPANY OF

>

g

NEW YTORK, a corporation (SEAL
By _ (3} J. D. WILKINSOY
£8 1ts Attorney in Fact

SEAL A5 Surety.
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Taken and approved on this %he
Lth day of Sept., 1957.

{8) ALICE J. DUCX

4is Register of the Circuit Court of
Baldwin County, Alabama, in Bguity.
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EXHIBIT “H®
NO. 3807

THE STATE OF ALABAMA————we—- JUDICIAL DEPARTMENT

THE SUPREME COURT CF ATABAMA

SPECIAL TERM 1957-58

To the REGISTER of the CIRCUIT Court, BALDWIN County - Greeting:
fifaﬁhereas, the Record and Proceedings of the CIRCUIT Court
IN E@UETY of said county, in a ceftain cause lately pending in
said Court between .
. JOHN D. FOX, JR., Appellant,
and ”

JULIUS CLARENCE WEZBB:
LETLA GLOVER WEBE, . Appellees,

wheréiﬁ by.éaid Court it was éﬁnsidefed adversely to said
appeilant, were brought befeore our Supreme Court, by appeal taken,
pursuant to law on behalf of said appellant, leave having been
granted appellant to sever in the 4/E:-

NCW, IT IS HEREBY CERTIFIED, That it was thereupon con-
sidered, ordefed; adjudged, and deéreed by our Supreme Court, on
the 11lth day of September, 1958, that said DECREE of said CIRCUIT
Court be in all things affirmed, and that it was further consider-
ed, ordered, adjudged, and decreed that the appellant, John D. Fox
Jr., and The Fidelity and Casualty Company of New York,'suréty on
the supersedeas bond, pay the amount of the monied decree of the
Circuit Court, In Equity, and ten per centum (10%) damages thereon
and interest, and the costs accruing on said appeal in this Court

and in the Court below, For which costs let execution issue.

Witness, J. Render Thomas, Clerk of the
Supreme Court of Alabama, at the
Judicial Department Building, this the

b 11th day of September, 1958.

e /s/ J. Render Thomas

Clerk of the Supreme Court of Alabama.
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THE FIDELITY & CASUALTY
COMPANY OF NEW YORK, A
CORPORATION,

IN THE CIRCUIT COURT OF
Plaintiff,

Vs, BALDWIN COUNTY, ALABAMA

JULIUS W. WRIGHT, AT LAW

¥ 3ed el el Sel - Y

Defendant.
X

ORDER REVIVING JUDGMENT

This day came the Plaintiff in the above styled cause, by its
attorneys, and the Defendant, being called and notified as required
by law, came not; and it appearing to the Court that on March 2,
1949, a judgment was rendered in favor of the Plaintifi and against
+he Defendant in the sum of One Thousand Three Hundred Eighty-four
Dollars and Ninety-eight Cents ($1,384.98) and the additional sum of
Eleven Dollars and Twenty-five Cents ($11.25), cost of court; and
it further appearing to the Court that said judgment has not been

paid and the same remains unsatisfied and that the Plaintiff did fil

L)

its petition to revive such judgment; and the Court having consider-
ed all of the above, is of the opinion that said judgment should be
revived so that execution may issue thereon; it is, therefore

ORDERED, ADJUDGED and DECREED by the Circuit Court of Baldwin
County, Alabama, that the motion of The Fidelity & Casualty Company
of New York, a Corporation, to revive that certain judgment rendered
in its favor against Julius W. Wright by this Court on March 2,
1949, be, and the same hereby is granted, and that said judgment be,
and the same is hereby revived in the name of The Fidelity & Casualtly
Company of New York, a Corporation, the Plaintiff in said cause, and
against Julius W. Wright, the Defendant in said cause, for the sum
of One Thousand Three Hundred Eighty-four Decllars and Ninety-eight
Cents ($1,384.98) together with interest thereon from the date of
such ju&gment and together with the cost in this behalf expended,
and for all of which let execution issue.

Done this the »¢» day of October, 1959.

) e

Circuit Judge ]

FILED
UCT 28 1959
ALICE J. Ducy, g




VAVEVYTY ‘3LLANIN AYE
IANDOLS ® NOSVHI

SADIAAO MV

r

H?HIL ; EB it
0CT 23 1959 |

Aol okok kok sk ok sl ok ek dok ek ok *i
; |
INAWOHANL ONIATAHY HIQHO l

KV LV |
VHVEYTIV © AINNOD NIRAIVE
0 IuMOOD IINDUID WHI NY |

|
| !
fIHDTUM M SRITAL i

!

fjuepuagad

i
*SA |

‘rrTyutreld A

| ‘NOILVHOQHOD V ‘NHOA MAN JO g
|ANYaROD , KITVASYO % ALITHAL HHL |

e ko ok kR ok skok ok ok ok kol ok ek *g:

il

e ok ik ok kR ok dkek ok ok lok ok ok *i




JULIUS C. WEBE,

Plaintiff,
vs. IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK, a cor-
poration, and JOHN D. FOX,
JRe, . .

AT LAW NO. 3038

Nt Risr S Wenme? Nt Yorsmes® Mozt W St Wzt Mot Moot

Defendants.
DEMURRER TC AMENDED COMPLAINT

Now come the defendants, each separately and severally,
and demur to the complaint as last amended and to each and every
count thereof, separately and severally, and as grounds of such
demurrer assign, separately and severally, the following:

1. It does not state a cause of action.

2. No facts are alleged on which the relief sought can
be granted. | |

3. No facts are alleged to show that the contract between
the plaintiff and the defendant, Fox, which is referred to in the
amended complaint, obligated the defendant, Fox, to pay the attorn
ey's fees, which are claimed in the amended complaint.

‘ L. No facts are alleged to show that the defendant, Fox,
agreed in the written contract with the plaintiff, Webb, which
is referred to in the amended complaint, to pay attorney's fees,
which are claimed in the complaint. |

5. No facts are alleged to show that the written agree-
ment between the plaintiff and the defendant, Fox, which is re-
ferred to in the amended complaint, required the said defendant
to pay the various items of damages which are claimed in the
améﬁded'édmplaint.

6. It affirmatively appears from the amended complaint
that the written contract between the plaintiff and the defendant,
Fox, which is referred to in the complaint, contained no provision
requiring the defendants, or either of them, to pay the attorney’s
fees and other items of damages, which are claimed in the amended
complaint.

7. It affirmatively appears from the amended complaint
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that the written contract between the plaintiff and the defendant,
Fox, which is referred to in the complaint, contained no provision
requiring the defendants, cr either of them, to pay the attorney's
fees, which are claimed in the amended complaint. |

8. It affirmatively appears from the amended complaint
that the written contract between the plaintiff and the defendant,
Fox, which is referred to in the complaint, contained no provision
fequiring the defendants, or either of them, to pay the various
items of damages which are set out in the amended complaint.

9. No facts are alleged to show when the attorney's fees;
which are claimed in the amended complaint, were paid. |

10. No facts are alleged to show that the defendant, Fox,
has failed to comply with the terms and provisions of the alleged
written contract with the plaintiff.

11. The allegations of the complaint are conclusions of
the pleader. | |

12. The allegations of the complaint are conclusions of
thé.pléadér éﬁd no.facts are alleged to show that the defendants,
or either of them, are liable to the plaintiff on the alleged bond.

13. No facts are alleged to show any duty to or owing the
plaintiff by the defendants, or either of them.

1h. DNo facts are alleged to show that the damages claimed
are covered by the bond referred tc in the complaint.

15. No facts are alleged to show that the alleged written
agreement required the defendants, or either of them, to pay the
damages claimed.

16. It affirmatively appears from the amended complaint
that the inssues involved in this action have already been adjud-
iéated.in thé suit which is described in the amended complaint.

17. It affirmatively appears that the damages claimed in
the amended complaint exceed the amount cf the defendants?! liabil-~
ity under the bond on which this suit is brought. |

18. It affirmatively appears that the damages claimed in

the amended cdmplaint are the result of delay in finishing the




contract which is made a part of the amended complaint, and no
facts are alleged to show that the defendant, The Fidelity and
Casualty Company of New York, a corporation, is liable for any of
the said damages which exceed $875.00.

19. It affirmatively appears that the damages claimed
for delay in finishing the contract set out in the amended complain
exceed the defendants® liability under the bond which is made a
part of the amended cémplaint.

20. It affirmatively appears from the amended complaint
that the liabiiity of the defendant, The Fidelity and Casualty
Company of New York, a corporation, under the bond described in
the amended complaint does not exceed ten percent (10%) of the
amount thereof, or $875.00. |

21. The allegations of the amended complaint are vague,
indefinite and uncertain in that no facts are alleged to show when
the various items of damages set cut in the amended complaint were
paid by the plaintiff, or when they became due.

| 22. The allegations of the amended complaint are c¢on-
clusions of the pleader and no facts are zlleged to show when the
various items of damages set out in the amended complaint were
paid by the plaintiff, or when they became due.

23. For aught that appears in the amended complaint each
item of damages claimed therein had been paid by the plaintiff or
were due when the final decree was rendered im the case of Fox vs.
Webb, which is described in the amended complaint. |

2L. The allegations of the amended complaint are con-
clusions of the pleader and no facts are alleged to show that each
item of damages claimed in the amended complaint is due under the
contract aﬁd bond which are méde a part of the amended complaint.

25. No facts are alleged to show that the issues involved
in this suit were not litigated or could not have been litigated
in the case of Fox vs. Webb, which is described in the amended
complaint.

26. It affirmatively appears that the plaintiff is now

36
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estopped to prosecute this acticn.

Qrﬁm

C;k;torney for defendants
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DEMURRER TO AMENDED COMPLAINT -
JULIUS C. WEBB,

' THE PIDELITY AND CASUALTY COMPANY |

OF NEW YORK, a corporation, and
JOHN D. FOX, JR., b

"Défendanték-

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT LAW - NO. 3038

U B.BLACKBURN =~
ATTORNEY AT LAW

BAY MINETTE, ALABAMA -

"Plaintiff,




JULIUS C. WEBB,

Plaintiff,
VS. IN TEE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

AT LA&W NC. 3038

THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK, a
corporation, and JOEN D.
FOX, JR.,

i R e TV L VL

.Defendants.

DEMURRER

Now come the defendants, each separately and severally,
and for demurrer tc the complaint assign, separately and severally,
the following:

L. It does not state a cause of action.

2, The alleged written agreement between the plaintiff
and the defendant, John D. Fox, Jr., is not set out in or made &
part of the complaint.

3. No facts are alleged to show the legal effect of
the alleged writlien agreement between the plaintiff and the defend-
ant, John D. Fox, dJdr.

. No facts are alleged to show that the defendant,
John D. Fox, Jr., has failed to comply with the terms and provision
of the alleged written agreement with the plaintiff.

5. Nc facts are alleged to show any duty to or owing
the plaintiff by the defendant, John D. Fox, Jr.

6, No facts are alleged to show that the defendant,
John D. Fox, Jr., has breached any duty te the plaintiff.

7. No facts are alleged to show how or in what way the
defendant, John D. Fox, Jr., has failed to comply with his alleged
written agreement with the plaintiff.

8. No facts are alleged to show that the plaintiffrs
alleged losses were caused by the defendant, John D. Fox, Jr. |

9. No facts are alleged to show what loss or losses wer
sustained by the plaintiff.

10. The allegations of the complaint are conclusions of

the pleader.

S
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11. The allegations of the complaint are conclusions of
the pleader and no facts are alleged to show that the defendants or
either of them are liable to the plaintiff on the alleged bond.

12, The alleged bond is not set out in or made & part of
the complaint.

13. No facts are alleged to shew the legal effect of the
éiiégéamb§ﬁd:m' .

.

1h. No facts are 2lleged ©

<

O
w
e
5
ct
ey
o

condition of the
alleged bond.

15. No facts are alleged to show how the condition of
the alleged bond was broken.

16. UNo facts are alleged to show when the condition of
the alleged bond was broken.

17. No facts are alleged to show any obligation of the

defendants or either of them on the alleged bond.

Q . TS e chibnirn

Tl F??% Xttorney for defendants.
Filbiw
Ny 27 1956

%, Cleth




- DEMURRER
JULTUS C. WEBB, |
S o . Plaintiff,
Vs,
~ THE FIDELITY AND CASUALTY COMPANY |

OF NEW YORK,; a corporatlon, and ’
JOHN D. FOX, e,

"'Defendaﬁts;._é

TN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT T.AW - NO. 3038

. J.B.BLACKBURN .
ATTORNEY AT LAW
BAY MINETTE,ALABAMA




STATE OF ALABAMA
BALDWIN COUNTY
TO ANY SHEERIFF CF THE STATE OF ALARAMA:

You are hereby conmanded to summon The Fidellly & Casualty

-

Company of New York, a corporation, and John D. Fox, Jr.. Tc apvear

* >0

within thirty days from the service of this Writ in The Circuilt

2

1

Court %o be Rheld for sald County at the place of holding same, then
and there to answer the complaint of Julius C. Webb.

Witness my hand this 1.2 day of September, 1956.

4%,,1

e'm{

Fod o pd RT3, o T p L

JULIUS C. WEBE, 1
Plaintif?f, {

TN THE CIRCUIT COURT OF

TS, ¥ _

_ BALDWIN COUNTY, ALABMVA

TEE FIDELITY & CASUALTY COMPANY I}
OF NEW YCRK, a corporation, and AT LAW

JOEN D. FOX, JR., i
Defendants., i

COUNT ONE:

—

The Plaintiff claims from the Defendants Four Thousand Six
Hundred Dollars ($l,600.00) for the breach of the condition of =
bond maede by the Defendants on the 3Cth day of Sepbtember, 1955, pay-
able to the Plaintiff In the sum of Eight Thousand Seven Hundred
Fifty Dollars (B58,750.00) with condition that if the Defendan®, Jonn
D. Fox, Jr., would indemAify tHE Plaintiff for 21l loss that he mighh
sustain by reascn of The sald Defendant’™s fallure to comply with any

of The terms of a written conitract for the construction of a private
dwelling for the Plaintiff deted September 20, 1955. And the Plain-
TifT says the condifion of the said bond has been breoken by the said
Defendant in this: that the Defendent, John D, Fox, Jdr., has not
indemnified the Plaintiff for all losses that he has sustained by

reason of szid Defendentis failure To comply with the terms of said

>0




contract in that he failed to complete t he dwelling house in a sub-
stantisl and worlmmanlile manner and in asccordance with the plans and
specifications which were attached to and made 2 part of said con-
tract end he has failed and refused te fix and repair all of the
numerous errors and omissicns even though both he and the Defendant,
The Fidelity & Casualty Company of New York, a corporation, has been
requested on numerous cccaslons to do so3 to the damage of the Plain-

tiff, as above stated.

CHASCN & STONE

L

e M n
laintiff

The Plaintiff demands a trial of

this cause by jury.

CZASCN & STONE
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Plaintiff,

THE FIDELITY & CASUALTY COMPANY
OF NEW YORK, a corporation,
and JCHN D, FOX, JR.,

Defendants,

IN THE ¢IRCUTT COURT OF -

BALDY IN COUﬁTY; ATABAKA |

AT TAW
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JULIUS C. WEBB,

Plaintiff, IN TEE CIRCUIT COURT OF
VS

BALDWIN COUNTY, ALABAMA

THE FIDELITY AND CASUALTY
COMPANY COF NEW YORK, a cor-
poration, and JOHN D, FCX,
JER.,

AT LAY NO. 3038

Defendants,

Do¥es el Yl ek el md g

Comes now the Plaintiff in the above styled cause, by his
attorneys, and amends his complaint so that the same shall read as
follows:

COUNT ONE:

The Plaintiff claims of the Defendants Two Thousand Six
Hundred and Forty-six and 66/100 Dollars ($2,845.66) for the breach
of the condition of a bond, 2 copy of which is attached to the ori-
ginal complaint and marked "Exhibit A" and by reference made a part
hereof as though fully incorporated berein, made by the Defendants
on the 30th day of September, 1955, payable to the Plaintiff in the
sum of Eight Thousand Seven Hundred and Fifty Doilars ($8,750.00) with
the condition that the Defendant, Jjohn D. Fox, Jr., would indemnify
the Plaintiff for all loss that he might sustain by reason of the
said Defendant's failure to comply with any of the terms of a writ-
ten contract for the construction of a private dwelling located at
513 N/S College Avenue, Daphne, Alabama, (hereinafter referred to as
the "construction contract') which said construction contract was

dated September 20, 1855, and a copy of which is attached to the ori

ginal complaint and marked "Exhibit B" angd by reference made a part
hereof as though fully incorporated herein. And the Plaintiff al-~
leges that the condition of the said bond has been broken by the De-

fendant, John D. Fox, Jr., in this: that the Defendant, John D. Fox,

Jr., has not indemnified the Plaintiff for all losses that he has sug-
tained by reason of the failure of the Defendant, John D, Fox, Jr.,
to comply with the terms of the comstruction contract hereinabove
referred to. And the Plaintiff further alleges that the Defendant
John D. Fox, Jr., failed to comply with the terms of said construc-

tion contract in that he failed to construct said dwelling house in
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2 substantial and workmanlilke manner or in accordance with the plans)
blueprints and specifications and he failed to complete said dwell-
ing within the time agreed upon, and as a proximate result of the

breach by the Defendant, John D, Fox, Jr., aforesaid, the Plaintiff
suffered damages in this: he was reguired to pay Twe Hundred Thirty-
four and 79/1C0 Dollars ($234.79) more to the Merchants National Bank
of Mobile, Alabama, than he would have paid had the said construction
contract been completed in accordance with the plans and specifica-
tions and within the time agreed upon, said amount representing the
difference in the rate of interest on a2 construction loan by said

kank to the Plaintiff at six percent (6%) and the rate of interest,

four and one~half percent (43%), prevailing on F. H. A. lcans in Janf

uary, 1956 (the completion date of said construction contract) from
January, 1956, to October, 1958 (the date when the Plaintiff was able
to close his loan). ©One Thousand One Hundred and Twenty-one and

26/100 Dollars ($1,121.26) being the additional interest (44% as com:

pared to 5%%) which it will be necessary that the Plaipntiff pay on
the F,'H;IA..mértgage and note on the dwelling house due to an in-
crease in F, H. A. interest reates from 4%% to 5%% prior to the clos-
ing of the lcan of the Plaintiff on said dwelling house and subse-
quent to the date on which The loan could have been closed had the
contract hereinabove referred to been completed in January, 1958,
the date agreed upon for the completion thereof; Two Hundred Dollars
($200.00) as the reasonable rental value of said property from, to-
wit: Janﬁary, 1856 (the completion date of said contract) through,

to-wit: April, 1956 (the date of which the Plaintiff moved into said

dwelling house); Sixty Dollars ($60.00) as the cost to the Plaintiff

of securing three (3} commitiment renewals from the F., H. A.; Thirty
five Dollars ($35.00} 28 the cost of seven (7) zdditional inspections
by the F. H. A; One Thousand Ten and 61/100 Dollars (81,010.61) =as
reasonable attorney's fee paid to ¥W. O. MacMahon, III, and Chason &
Stone, Attorneys at Law, for services rendered by them for and on
behalf of the Plaintifi in regard to the defense of that certain
cause in the Circuit Court of Baldwin County, Alabama, In Equity,
numbered 3807, wherein John D. Fox, Jdr., was the Complairant and
Cross~Respondent and the Plaintifif was the Respondent and Cross-Com-

plainant and in the presecution of the counter claim of the Plain-
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tiff in said cause, all in the total amount of Two Thousand Six Hun-
dred Forty-six and 66/100 Dollars ($Z,646.68), together with interesit
thereon from, to-wit: OCctober, 1938. Wherefore Plaintiff brings

this sult and asks judgment in the above amount.
COUNT TWO

The Plaintiff claims of the Defendants Two Thousand Six Hun~
dred and Forty-six and 66/100 Dollars ($2.,646.66) for the breach of
the condition of a bond made by the Defendants on the 30th day of
September, 1955, payable to the Plaintiff, in the sum of Eight Thou-
sand Seven Hundred and Fifty Dollars ($8,750.00) with the condition
that the Defendant, John D. Fox, Jr., would indemnify the Plaintiff

for all loss that he might sustain by reason of the said Defendant's

(John D. Fox, Jr.) failure to comply with any of the terms of z writ
ten contract for the construction of a private dwelling located at
513 N/S College Avenue, Daphne, Alabama, which construction contract
was dated September 20, 1855, And the Plainitiff says the condition
of said bond has been broken by the Defendants in this: First, the
Defendants have failed to pay to the Plaintiff the sum of Two Hundreg
and Thirty-four and 79/100 Dollars ($234.79) as excess interest which
the Plaintiif had to pay to the Merchants Néﬁional Bank of Mobile,
Alabama, on the construction loan secured by him frxom that institu-
Tion covering the period of time from January, 1956 (the contract
completion date) to Octobexr, 1958 (the date when the Plaintiff was
first able to secure an F. H. A. loan), said construction loan being
made at the rate of interest of six percent (6%) as compared to the
rate of four and one-half percent (43%) which the Plaintiff would
have been redguired to pay had his dwe}iing house been constructed

in accordance with the contract referred to above and completed on
the date referred to above; Second, the Defendants have failed to pay
to the Plaintiff the sum of One Thousand One Hundred Twenty-one and
26/100 Dollars ($1,121.26), the damage which the Pizaintiff sustained
by reason of the breach of the Defendant, John D. Fox, Jr., of the
contract hereinabove referred to by having to enter into a loan agrde-
ment and execute a promnissory note to secure the F. H. A. morigage

on his home at an interest rate of 54% as compared to an interest
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rate of 44%, which latter interest was the prevailing interest rate
at the time said dwelling house should have been completed in ac-
cordance with said contract, said interest rates having been increased
to 53% prior to the time that the Plaintiff was able to close this
loan on his said dwelling house, his failure to be able to do so be-l
ing 2 result of the breach by theDefendant John D. Fox, Jr., of said
construction contract; Third, the Defendants have failed to pay to
the Plaintiff the sum of Two Hundred Dollars ($200.00) as damages
which he sustained by reason of not being able to occupy his dwell-
ing house for the period of time from, to-wit: January, 1956, (the
completion date of said construction contract) through, to-wit: April
1956 (the date on which the Piaintiff moved into said dwelling house)
which sum of Two Hundred Dollars ($200.00) is the rezsomnable rental
value of said property during said period of time; Fourth, the De~
fendants have failed to pay to the Plaintiff the sum of Sixty Dollars
{(360.00) as damages which he sustained by reason of having to secure
three (3) committment renewals from the Federal Hpusing Authority

at the_xate of Twenty Dollars ($20.00) each by reason of being unable
to close a2 loan on said dwelling house because of the fact that the

Defendant, John D. Fox, Jr., had filed a statement of liexn in the

0]

Probate Court of Baidwin County, Alabama, against said dwelling hous
and the land upon which the same is situated; Fifth, that the De-
fendants have failed to pay to the Plaintiff the sum ¢©f Thirty-Ifive
Dollars ($35.00) the amount which the Plaintiff was required to pay
to secure seven (7) additional inspections from the Federal Housing
Authority at the rate of Five Dollars ($5.00) each; Sixth, that the
Defendants have failed to pay to the Plaintiff the sum of One Thou- |
sand Ten and 61/10C Dollars ($1,010.61) as damages which the Plain-
tiff was required to pay as a reasonabie attorney's fee to W. O. Mag-
Mabon, III, and Chason & Stone, Attorneys at Law, for services rendexr-
ed by them for and on behalf of the plaintiff in regard to the de~

fense of that certain cause in the Circuit Couxrt of Baldwin County,

Alabama, In Equity, numbered 3807, wherein John D. Fox, Jr., was th
Complainant and Cross—-Respondent and the Plaintiff was the Respondejt

and Cross-Complainant and in the presecution of the counter-ciaim oi

the Plaintiff in said suit; all to the damage of the Plaintiff as
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above stated, wherefore he brings this suit and asks judgment in the
above amount, together with interest thereon from, to-wit: Octcber,

1958.

Y. O. MACMAHON, IIX

The Plaintiff demands a trial of

this cause by Jjury.

CEASCK & STONE

Attodneys

FILED

SEP 11 1859
EUCEJ.DUCK,Cmrk
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JULIUS €. WEBB,
| Plaintiff,
YSI
THE FIDELITY AND CASUALTY COM-
PANY OF NEW YORK, a corporation,
and JOHN D, TOX, JR., 7=

Defendants
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IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

AT LAY NO. 3038

FILED

SEP 11 1959~
AUCEJ.DUﬁK,cm,gyv

Law OFFICES

CHASUON & STONE

BAY MINETTE, ALABAMA




JULIUS C. WEEB,

Plaintif?f, -
VS. IN THE CIRCUIT COQURT OF
BALDWIN COUNTY, ALABAMA
THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK, a cor-
poration, and JOHN D. FOX,
JR.,

AT LAW NO. 3038

L L N L Ny L ST SR) L Py

Defendants.

ANSVER

Now come the defendants, each separately and severally,
and for answer to the plaintiff's complaint as last amended and to
each and every count thereof, séparately and severally, assign,
separately and severally, the following:

1. The defendants, for answer to the complaint as last
amended, saith that the allegations thereof are untrue.

2. The defendants, for answer to the complaint as last
amended, saith that they paid the demand for the recovery of which
this suit was brought on, to-wit, September 23, 1958, and before
the filing of the last amended complaint in this cause.

3. DNow come the defendants, each separately and several-
ly, and for answer to the complaint as last amended and to each and
every count thereof, separately and severally, saith:

L. That on, to-wit, September 20, 1955, the defend-
ant, John D. Fox, Jr., entered into the written agreement with the
plaintiff, Julius Clarence Webb, and the defendant, John D. Fox, Jrl
and the plaintiff, Julius Clarence Webb, also entered into the
written amendment to the said written contract, which amendment is
dated September _ , 1955; the said agreement and the amendment
thereto are attached to and made a part of the amended complaint
which the plaintiff filed in this cause on, to-wit, February 8§,
1957, in which amended complaint the two said instruments are re-~
ferred €o and identified as Exhibit B thereto. The defendant,

John D. Fox, Jr., as Principal, and the defendant, The Fidelity and
Casualty Company of New York, a corporation, as Suréty, gave the
bond on which this suit was brought to the plaintiff on, to-wit,
September 30, 1955, a copy of which bond is attached to the plain-

tiff's amended complaint which was filed in this cause on, to-wit,
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February 8, 1957, where it is identified and referred to as Exhibit
4 thereto.

B. On, to-wit, June 7, 1956, the defendant, John D.
Fox, Jr., filed a bill of complaint in the Circuit Court of Baldwir
County, Alabama, in Equity, against Julius Clarence Webb, the
plaintiff in this suit, and Leila Glover Webb, to enforce a mechan-
ic's and materialmants lien on the propertiy and improvements de-
scfibed in the said éontract between the plaintiff, Julius Clarencd
Webb, and the defendant, John D. Fox, Jr., dated September 20, 1953
and the amendment thereto dated September _ |, 1955, which are
referred to above, as will appear from the copy of the bill of com-
plaint which was filed in the said equily case, a copy of which is
attached to the plea in abatement which was filed in this cause on
March 4, 1960, where it was marked and identified as Exhibit A
thereto, reference to which is hereby made as though fully incor-
porated herein. (The said Exhibit 4 which is attached to the plea
in abatement includes as a part thereof Exhibits A4 and B thereto,
which formed a part of the said bill of complaint and are the same
contract and amendment referred to above.)

C. OSubsequently and on, to-wit, November 2, 1956,
the complainant in the sald equity case filed an amended complaint
therein, a copy of which said amended complaint is attached to the
plea in abatement which was filed in this cause on March L, 1960,
where it was marked and identified as Exhibit B thereto, reference
to which is hereby made as though fully incorporated therein.

D. Thereafter and on, to-wit, May 10, 1957, the
respondents in the said equity case, namely, Julius Clarence Webb,
who is the plaintiff in this case, and Leila Glover Webb filed an
answer and cross bill in the said cause, a copy of which said
answer and cross bill 1s attached to the plea in abatement which
was filed in this cause on March 4, 1960, where it was marked and
identified as Exhibit C thereto, reference to which is hereby made

as though fully incorporated herein.




E. Thereafter and on, to-wit, May 13, 1957, the comy
plainant in the sald cause, John D. Fox, Jr., one of the defendants
in this cause, filed an answer to the cross bill, a copy of which
said answer is attached to the plea in abatement which was tiled
in this cause on March L, 1960, where it was marked and identified
as Exhibit D thereto, retference to which is hereby made &s though
fully incorporated herein.

F. Thereafter and on, to-wit, Hay 22, 1957, the said
equity court rendered a decree in the said cause, & coOpYy of which
said decree is attached to the plea in abatement which was Iiled
in this cause on March k4, 1960, where it was marked and identified
as Exhibit & thereto, retference to which is hereby made as though
fully incorporated herein.

G. Thereafter and on, to-wit, July &, 1957, the com-o
plainant and cross respondent in the said cause, Joan D. Fox, dr.,
who is the same person as John D. Fox, Jr., one of the defendants
in this suit, filed an appeal to the Supreme Court of Alabama and
securiﬁy for costs of the said appeal, a copy of which said appeal
and security for costs is attached to the plea in abatement which
was filed in this cause on March 4, 1960, where it was marked and
identified as Exhibit F thereto, reference to which is hereby made
as though fully incorporated herein.

H. Thereafter and on, to-wit, September L, 1957, the
said appellant, John D. Fox, Jr., filed an appeal bond in the said
equity case, which superseded'the said decree of the trial court
dated May 22, 1957, with the defendant, The Fidelity and Casualty
Company of New York, a corporation, as surety thereon, a copy of
which said appeal bond is attached to the plea in abatement which
was filed in this cause on March L, 1960, where it was marked and
jdentified as Exhibit G thereto, reference to which 1is hereby made
though fully incorporated herein.

T. Thereafter the Supreme Court of ilabama at its
special 1958 term and on, to-wit, September 11, 1958, affirmed the

said deceree of the trial court (First Division, No. 745, opinion
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reported 268 ila. 11l). A4 copy of the Certificabe of Affirmance
in the said cause is attached to the plea in abatement which was
filed in this cause on March kL, 1960, where it was marked and
identified as Exhibit H thereto, reference to which is hereby made
as though fully incorporated herein. After the said decree of the
trial court in the said equity proceeding was affirmed by the
Supreme Court of Alabama in the proceeding set out above and on,
to~wit, September 23, 1958, the defendants, John D. Fox, Jr., and
The Fidelity and Casualty Company of New York, paid the judgment
in the said cause, the statutory penalty and costs, amounting to
$1440.62.

J. The said equity suit and this suit are for the
same cause of action. Julius Clarence Webb, who was one of the
respondents and the cross complainant in the said equity case, and
Julius Clarence Webb, the plaintiff in this suit, is one and the
same person. John D. Fox, Jr., the complainant and cross responden
in the said equity suit, and John D. Fox, Jr., the defendart in thil
suit, is.one.and fhe same person. The defendant, The Fidelity and
Casualty Company of New York, a corporation, surety on the said
bond, is in privity with the said defendant, John D. Fox, Jr.

WHEREFORE, the defendants aver that their liability unden
the agreement and bond described above was adjudicated in the finall
decree in the said equity case and the plaintiff is estopped by the
said final decree in the said equity case from the further pros-
ecution of this suit.

L. For the allegations of this plea the defendants
adopt a1l of the allegations of Plea 3 which are set out above
through and including Paragraph J thereof, just as though the said
adopted allegations were specifiéally rewritien here, and add the
following:

The defendants further allege that their liability
under the said contract between the plaintiff and the defendant,
John D. Fox, Jr., dated September 20, 1955, and the amendment

thereto dated September , 1955 {which instruments are made a
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part of the plaintiff's amended complaint which was filed in this
cause on February &, 1957, where the said instruments are referred
Lo as Exhibit B thereto), and the bonrd on which this suit was
brought dated September 30, 1955 (which bond is made = part of the
plaintiff*s amended complaint which was filed in this cause on
February 8, 1957, where the said bond is referred to as Exhibit A
thereto), was fully and finally adjudicated in the final decree
dated May 22, 1957, in the said equity case and the plaintiff is
estopped by the said final decree in the said equity case from the

further prosecution of this suit.

g ) S J 3hne ke Ooinn

B;;zéaff Cigttorney for defendants
Ferr-L 8 '
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'THE FID LITY AND CAbUﬂLTY COMPANY

JULIUS C. WEBB,

| Plaintiff,
Vs, |

OF NEW YORK; a corporatlon, and -
JOHN D. FOX JR.,_- _

: Defendaﬁté.7if

"IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA .
AT LAW WO, 30381-'

ol

"‘“ —

J.B.BELACKBURN
ATTORNEY AT LAW
BAY MINETTE, ALABAMA -




JULIUS C. WEBB,

Plaintiff IN THE CIRCUIT COURT COF

7

VS.
BALDWIN COUNTY, ALABAMA

THE FIDELITY AND CASUALTY
COMPANY OF NEVW YORK, a
corpoeration, and JOHN D,
FOX, JR.,

AT LAW NG, 3038

Defendants

b b b el > el b T 4

Comes now the Plaintiff in the above styled cause, by his
attorneys, and amends his Complaint sc that the same shall read as

follows:
COUNT ONE:

The Plaintiff claims of the Defendants Two Thousand Nine
Hundred and Fifty-eight and 66/100 Dollars ($2,958,66) for the breach
of the condition of a bond, a copy of which is attached to the origi-

nal Complaint and marked "Exhibit A" and by reference made 2 part herd

1Y%
i

of as though fully incorporated herein, made by the Defendants on the
30th day of September, 1935, payable to the Piaintiff in the sum of
Eight Thousand Seven Hundred and Fifty Dolliars ($8,750.00) with the
condition that the Defendant, Johrn D, Fox, Jr., would indemnify the
Plaintiff for all loss that he might sustain by reason of the said
Defendant's failure to comply with any of the terms of a written con-
tract for the construction ¢f z private dwelling located at 513 N/S
College Avenue, Daphne, Alabama, (hereinafier referred o as the "con-
struction contract™) which said construetion cortract was dated Sept~
ember 20, 18535 and 2 copy of which is attached to the criginal Com-
plaint and marked "Exhibit B" and by reference made 2 part hereof as
theugh fully incorporated herein. And the Plaintif? alleges that the
condition of the said bond has been broken by the Defendant, John D,
Fox, Jr., in this: That the Defendant, John D. Fox, Jr., has not in~
demnified the Plaintiff for all losses that he has sustained by reason
of the failure of the Defendant, John D. Fox, Jdr., to comply with the
terms of the construction contract hereinabove referred., And the
Plaintiff further alleges that the Defendant, John D. Fox, Jr., failed

to comply with the terms of said contruction contract in that he fails
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ed to construct said dwelling house in a substantial and workmanlike

manner or in accordance with the plars, blueprints and specifications
and he failed to complete said dwelling within the time agreed upon,

and as a proximate result of the breach by the Defendant, John D. Fox
Jr., aforesaid, the Plaintiff suffered damages in this: He was re-

guired to pay Two Hundred and Thirty-four and 75/100 Dollars ($234,7%

et

more to the Merchants Naticnal Bank of Mobile, Alabama, than he would
have paid had the said construction contract been completed in ac-
cordance with the plans and specifications and within the time agreed
upon, said amount representing the difference in the rate of interest
on a construction loan by said bank to the Plaintiff at six per cent
(6%) and the rate of interest, four and one-hzlf per cent (43%), pre-
veiling on F. H, A. loans in January, 1956, {(the completion date of
said construction contract) from January, 1956 to Cctober, 1238 (the
date when the Plaintifif was able to close his loan). One Thousand
Cne Hundred and Twenty-cne and 26/100 Dollars ($1,121.26), being the
additional interest (44% as compared to 53%) which it will be neces-

-

sary that the Plaintiff pay on the ¥, H, A. mortgage and note on the

[N

dwelling house &ue to an increase in F., H. A. interest rates from 44%
to 5% prior to the closing of the lcan of the Plaintiff on said
dwelling house and subseqguent to the date on which the loan could have
been closed had the contract hereinabove referred to be completed in
January, 1936, the date agreed upon for the completion thereof; Two
Hundred Dollars ($200.00) as the reasonable rental value of said prop-
erty from January, 1956 (the completion date of said contract) to
April, 1856 (the date of which the Plaintiff moved into said dwelling
house}; Sixty Dollars ($60.00) as the cost to the Plaintiff of secur-

e

ing three (3) committment rerewals from the F. H., A.; Thirty-five

Dollars ($35.00) zs the cost of seven (7) additional inspections by
the F, H. A.; Twenty Dollars ($20.00) as the amount paid by the Plain-
tiff o lMrs. Loulse Dusenbury for the taking of a deposition upon oral
examination in that certain cause in the Circuit Court of Baldwin
County, Alabama, In Equity, numbered 3807 wherein John D. Fox, Jr.
was the Complainant and Cross-respondent and the Plaintiff was the
Respondent and Cross-complainant; One Thousand and Ten and 61/100 Dol
lars ($1,010.61) as reascnable attorneys’ fee paid to W, C. MacMahon,

III, and Chason & Stone, Attorneys at Law, for services rendered by
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them for and on behalf of the Plaintiff in regard to the defense of the

sult hereinzbove referred fto and in the prosecution of the counter—
claim of the Plaintiff in said suiti and Three Hundred and Twelve Dol-
lars ($312,00) as interest which the Plaintiff was required to pay

on a loan of Fifteen Hundred Dollars {$1,500.00) from the Pcst Cffice
Credit Union, Mobile, Alabama, made by the Plaintiff in corder to re-
palir and refinish- his house and to meet the obligations hereinabove
referred to; all in the total amount of Two Thousand Nine Hundred and
Fifty-eight and 66/100 Dollars ($2,953.66). together with interest
thereon from October, 1858, Wheréfore Plaintiff brings this suit and5

asks judgment in the above amount.
CQUNT TVWQ:

The Plaintiff claims of the Defendants Two Theousand Nine

Hundred and Fifty-eight and 66/100 Dollars {($%2,958.66)., for the breach

of the condition of a bond made by the Defendants on the 30th day of
September, 1855, payable to the Plaintiff, in the sum oi Eight Thous-
and Seven Hundred and Fifty Dollars ($8,750.00), with the condition
that the Defendant, John D, Fox, Jr., would indemnify the Plaintiff
for all loss that he might sustain by reason of the said Defendant's
(John D. Fox, Jr.} failure to comply with any of ithe terms of a writte
contract for the construction of a private dwelling located at 313
N/S College Avenue, Daphne, Alabama, which construction contract was
dated September 20, 1235, And the Plaintiff says the condition of
said bond has been broken by the Defendants in this: First, the De-
fendants have failed to pay to the Pizintiff the sum of Two Hundred
and Thirty-four and 75/100 Dollars {$234.7%) as excess interest which

the Plaintiff had to pay to the Merchants Naticrnal Bank of Hobile,

Alazbama, on the construction lcan secured by nim from that institution

covering the period of time from January, 1958 {the contract completio
date} to October, 1558 {(the date when the Plaintiff was first able to
secure an ¥, H, A, loan)}, said comstruction loan being made at the
rate of interest of six per cent (&%) as compared to the rate of four
and one-~half per cent (4%%) which the Plaintiff would have been re-
guired toc pay had his dwelling house been consiructed in accordance
with the contract referred to above and complieted on the date re-
o

ferred to above; Second, the Defendants have failed to pay to Plain-

tiff the sum of One Thousand One Hundred and Twenty-cne and 26/100

s




said dwelling house) which sum of Two Hundred Dollars ($200.00) is

3

Dollars ($1,121.26), the damage which the Plzaintiff sustazined by
reason of the breach of the Defendant, John D, Fox, Jr., of the con-

tract hereinabove referred to by having to enter intc a loan agree-

ment and execute a promissory note to secure the ¥, H, A, mortgage on

P

his home at an interest rate of 55% as compared to an interest rate
of 4%%, wvhich latter interest was the prevailing interest raie at

the time said dwelling house should have been completed in accordance
with said contract, said interest rates having been increased to 34%
prior to the time that the Plaintiff was able to close this iﬁan on
his said dwelling house, his failure tc do so being a result of the
breach by the Defendant, John D. Fox, Jr., of said consiruction con-
tract; Third, the Defendants have failed to pay to the Plaintiff the
sum of Two Hundred Dollars (3200.00) as damages which he sustained by
reason of not being zble to cccupy his dwelling house for the pericd

of time from January, 1858 (the completion date of said coastruction

contract) to April, 15536 (the date on which the Plaintiff moved into

Hh

od o

}«l.

the reasonable rental value of said property during said per
time; Fourth, the Defendanis have failed to pay to the Plaintiff the
sur of Sixty Dollars ($60.00) as damages which he sustained by reason
of having fo secure three (3) commititment renewals from the Federal
Housing Adthoritiy at the rate of Twenty Dollars ($20.00) each by rea-
son of being unable to close a loan on said dwelling house because of
the fact that the Defendant, John D. Fox, Jr., had filed 2 statement
of lien in the Probate Court of Baldwin County. Alabama against said
dwelling house and the land upon which the same is situated; Fifth,
that the Defendants have failed to pay to the Plaintiff the sum of
Thirty~-five Dollars ($35.00) which amount the Piaintiff was regquired
to pay to secure seven (7) additional inspections from the Federal
Housing Authority at the rate of Five Dollars ($5.00) each; Sixth,
that the Defendants have failed to pay to the Plaintiff the sum of
Twenty Dollars ($20.00) as damages which the Plaintiff sustained by
reason of having to pay te Mrs. Louise Dusenbury said sum for the
taking of 2 deposition upon oral examination in that certain cause in
the Circuit Court of Baldwin County, ALlabama, In Hguity, numbered
3807 wherein John D. Fox, Jr., was the Complainant and Cross-responde

an¢ the Plaintifif was the Respondent and Cross~complainant; Seventh:

nt
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that the Defendants have failed to pay to the Plaintiff the sun cf
One Thousand and Ten and 61/100 Dollars ($1,010.61) as damages which
the Plaintiff was required to pay as 2 reasonable attornevs' fee to
W, ©, MacMahon, III, and Chason & Stone, Attorneys at Law, for ser-
vices rendered by them for and on behalf of the Plaintiff in regard
to the defense of the suit hereinabove referred to and in *he prose-
| cution of the counter-claim of the Plaintiff in said sui
Eighth, the Defendants have failed to pay %o the Plaintiff +the sum of
Three Hundred and Twelve Doliars ($312.00) as damages which he sus-
tained in that he was required to pay said sum as interest upon a
loan of Fifteen Hundred Dollars {($1,300.00) from the Post Office Cred
Union, Mobile, Alabama, said loan being made by the Plaintiff in ordel

said

k4

to repair and refinish his house to comply with the terms o
construction contract and to meet the obligations hereinabove referre
to; all to the damage of the Plaintiff as above stated, wherefore he

brings this suit and asks judgment in the above amount.
E=] I o

w. 0. Ma.c?.’f.&";.:"rfOE\?, IIl

andc

CHASCN & STONE

LT

1

of this cause by a jury.

CHABCON & STCONE
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JULIUS C,

VS,

THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK, a cor-
poration, and JOHN D, FOX, JR,
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AMENDED COMPLAINT
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WEBB, -

Plaintiff,
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IN THE CIRCUIT COURT OF
BADWIN COUNTY, ALABAMA

AT LAW NOo., 3038
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JULIUS C. WEBB,
Plaintiff,
vs.

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

AT LAW NO. 3038

THE FIDELITY AND CASUALTY
COMPANY OF NEW YORK, a
corporaticn, and JOHN D.

)
)
)
)
)
¢
)
)
FOX, JR., %
)

MOTION
Now come the defendants, each Separately and severally,
and show unto the court as follows:
1. John D. Fox, Jr., as complainant, filed a suit in
the Circuit Court of Baldwin County, Alabama, in Equity, on
June 12, 1956, against Julius Clarence Webb and Leila Glover Webb
to enforce a2 mechanic's and materialmants lien., & copy of the
Summons and Bill of Complaint in the said cause was served on
Leila Glover Webb on June 12, 1956, and a copy of the Summons and
I1Bi1l of Complaint was served on the respondent, Julius Clarence
Webb, on June 18, 1956,
The said respondents filed =2 demurrer in the szid cause
on July 10, 1956, which was Sustained by the Judge of the Circuit
Court of Baldwin County, Alabama, in Equity, on October 18, 1956.
On November 10, 1956, the complainant filed an amended
Bill of Complaint in the said cause, and on February 7, 1957, the
said respondents filed a demurrer Lo the amended Bill of Complaint.,
Up to the time of the filing of this motion no decree has been
rendered overruling or sustaining the respondentst said demurrer
to the amended Bill of Complaint in the said cause.
| 2. Jokn D. Fox, Jr., who is one of the defendants in
|fbhis suit, is the same person as John D. Fox, Jr., who is the come

plainant in the above described equity suit, and Julius C. Webb,

ho is the plaintiff in this Suit, is the same person as Julius

Clarence Webb, who is one of the respondents in the above described

quity suit.
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The contract which forms the basis of this suit, and
which 1s described in the original and amended complaint filed in
this sult, is the same contract which forms the basis of the above
described eguity suit. The said equity case and this case in-
volve the same property and the same cause of action as that in-
volved in this suit.

WHERE¥FQORE, defendants move the court to transfer this
cause to the Circuit Cowrt of Baldwin County, Alabama, in Equity,
and consclidate this cause with the pending equity case, which is
described above.

' Defendants move the court to grant wnto them such other,
further and general relief as they may be properly entitled to,

the premises considered.

! ;;EE;- ;Zjidﬁnquﬁkﬁeuuh»u*ﬁﬂz

ol ttorney for defendants
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