LAW OFFICES

E. G. RICKARBY P o 50X 74

BANK BUILDING

TELEPHONE WA 8-3836

FAIRHOPE. ALABAMA

November 17, 1956

Mrs, Alice Duck _
Clerk of Circuit Court
Bay Minette, Alabama

Dear ¥rs. Duck:

Re: Eguipment Finance {ompany
Vs: Gulf Produce Company
Our file: 137556

Enclesed find amended copy in The casé of Egquipmen
Finance Company, A Corporation, vs. 3. Z. Eastburn and
W. M. Patterson, Individually and doing business as
Guif Produce Company.

Plegase mark same filezd and obli

Yours very truly,

RIS rediusau

EGR/ts
11-30-55 |
cc:  {dup) Echipment Finance Co.




LAW OFFICES

TELEPHONE WA 8-9836 E. G- R ! C K A R B Y

BAMNK BUILDING

P.O.BOX 71

FAIRHOPE, ALABAMA

November 23, 1956

Mps, 4lice Duek

lerk of Cireuit Court
3ay lMinette, Alabama

Dear ¥Mrs. Duck:
Equipment Finasnce Company

Gulf Produce Company
Cur File: 3756

<y by
th o
e

Just as soon a2s that Complaint comes back from
the Sheriff's office in the matter of Equipment
Finance Company vs. Gulf Produce Company, would
you make a copy of it at my expense and mail i%
to "Lockwood Graders, Cering Nebraska, Attenbtion:
Kr. B. 4. Barcell", with a statement of your
charges (which, if not paid by them, I will take
care of}, and a ccpy of this letter?

Yours very truly,

= WW\/\Q y
~

ce: Lockwood Graders




.a corporation, .

|.Grader Corporation, the indorser thereocf, and at the time said note

vent that said machine was returned the said pote was not to be paid,

| Thet said machine did not funetion properly and it was returned to

EQUIPMENT FINANCE COMPANY,

Plaintife,
IN THE CIRCUIT COURT OF

¥So
BALDWIN COUNTY, ALABAMA

B. E. EASTBURN and W. M. PAT-
TERSON, Individually and doing
business as GULF PRODUCE COMP-
ANY, A Partnership; e

AT TAW

Defendants.

E L Y (=2 iy | L= i = 2]

g

S
Come now %he Defendants in the above styled cause, by
their attorneys, and for answer to the Complaint as last amended

heretofore filed against them, and to each count therecf, separately

and severally, plead, separately and severally, as follows:
1, Thse allegations of the Complaint are untrue.
2. There was no considereation for the note sued on.

3. That the note described in the Compleint and herein
sued on by the Plaintiff was given by the Defendants to Lockwood
Grader Corporstion, the in&orserghereor9 and at the time seid note
wes accepted by Lockwood Grader_C§rpgration and priocr thereto it was
a foreign corporation whichk had ﬁévér complied with the provisions
of Chepter 8, Title 10, Code of Alabama of 1940, and said note is
nuil and voide.

4e That the note described in the Complaint and hersin
sued on by the Plalntiff was given by the Defendants to Lockwood

was accepted by Lockwood Grader Corporation and prior thereto it wms
a foreign corporation which had never complied with the provisions
of Chapter &, Title 10, Code of Alabama of 1940, That prior %o the
accepbance of this note the Defendants purchased from Lockwood Gradex
Corporation a potatc bagging machine which was to be returned or re-

placed in the event that it 4id not function properly and in the e-




Lockwood Grader Corporation. That the note herein sued on was given
as the purchese price for said machine and in sccordarnce with 4the
agreepent aforesaid and while said agreement was in full forece and
effect and before the sald Loekwood Grader Corporation had complied
with the ebove noted sections of the Code of Alebama, the Plaintiff
accepted said note by indorsement from the said Lockwood Grader Corp-

orteion,

5 There was a failure of consideration for the note

susd OCb.

6. That the note herein sued on was given by the Defend-
ants to Lockwood Grader Corporetion as the purchasers from said corp<
oraticon of a potatc bagging machine and as the purchase price for seid
mechine and the full consideration for the execubtion of sazid note was
the value of said machine which was sold to the Defendanits with the
express understanding an agreemernt that if said mechine did not fune<
tion prperly and bag an average of Three Thousand (3000} ten pound
. sacks of potatoes per hour thet they would not be liable for the
purchase price thereof and that said understanding and agreement wag
in full force and effect at the time said note wes assigned by in-
dorsement tc the Flaintiff. That sald machine did not function prop.
erly and did not bag an average of Three Thousard {3000) ten pound

sacks 0of potatoes per hour.

7. Thet the principal amount of the no%te herein sued on
represents the purchase price of a potatc bagging mechine purchased
by the Defendants from Lockwcod Grader Corporation on the ist day of
April, 1956. That said note was given in comsideration of the agree-
ment of the said Lockweed Crader Corporation that if said machine did
nct function properly that the Defendants would not be liable on said
note. And the Defendeants allege that said machine did not, in fact,
function properly and that the said Lockwood Grader Corporation had
prompt notice of the fact that it did not function properly, and that
because of the fallure of the machine %o so function there has been
a complete and total failure of consideration for the said note arngd

therefore the Plaintiff should not recover.

8. That the note described in the Complaint was secured




by a chattel mortgage conveying twe Lockwood Sewing Machines, one
Lockwood Special B agger and ten Lockwood Scele Hezds whieh provided
that in the event of default in the payment of the note the mortgag-
ee was authorized to sell said property either at private or public
salejusuch sale o take place in Foley, Alabams, and pay said debt
with expenses incurredj and said note further provided that if from
any cause.the property should fail %o satisfy said debt and expense
.tﬁeﬁ.tﬁé mortgagor agreed to pay the deficiency. And the Defendants
allege that under and by virtue of the terms of seid mortgege the
title to the machinery described therein is now in the Plaintiff,

or its assignor or indorser and that neither the Plaintiff or Lock-
wood Grader Corporation has complied with the terms of said mortgage
in that they have not sold,; or attempted %o sell, the property de-
scribed in sald mortgage at either a public or privete sale end there-

fore this action is premature end the Plaintiff should not recover.
9. Necn est factum.

10, That part of the consideration for the note desceribed
in the Complaint was the execution of a chattel mortgege to secure
the payment thereof and in the evernt of a default in the payment of
said note the sale of the machinery conveyed thereby and an applicaw
tion of the proceeds of the sale, which sale was to be held in Foley,
Alabama, tc the payment of the amount then due on said note and ex-

-| penses incurred. And the Defendants further allege that at the time
of the acceptance of sald note by Lockwood Grader Corporation and at
the time of its indorsement to the Plaintiff herein, the Plaintiff
was a foreign corporation and the said Lockwood Grader Corporation
was a foreign corporation, and thaet neither of said corporations had
at either of said times, or before or since said times, complied
with the terms and provisions of Chapter 8, Title 10, Code of Alabamsi
of 1940, and that by the acceptance of said note end the chabtel
mortgage to secure the same on property located in Baldwin County,
Alabama, consticvuted the doing of business in the Stete of Alabama
contrary to the terms and provisions of the statutory provisions
hereinabove noted, And the Defendants further allege that the note

and chattel mortgage herein referred to constitubted one tremsaction




-

and was not severable, hence the Plaintiff should not recover.

11. The note described in the Complaint and herein sued
on was given as evidence of a promise to pay Lockwcod Grader Corpora-
tion as a2 result of a contract between said corporation and the De-
fendants wherein the Defendants agreed to¢ purchase from sald corpora-
tion the following personal property; viz: Onell) Lockwood Sewing
Mechine, SM1O-50, Ser. #143 w/extension conveyor 22'; One (1) Lock-
wood Sewing Machine, SM10-50, Ser. #lik W/extension.conveyor gt One
{1) Lockwood Special Bagger, AB24-6, Ser, 100; and Ten (10} Lockwood
Scale Heads at and for the price of Seven Thousend Nine Hundred and
Twenty-one and 17/100 Dellars {($7,921.17) ané thet in and by the terms
of said sgreement %o purchase the said Lockwood Grader Corporation
warranted that said personal property would produce or bag and have
prepared for shipment en average of Three Thousand (3000) ten pound
bags of potatoes per each hour of operation end did further agree tha
in the event that machinery did not function properly and in said
operation did not bag an average of Three Thousend {3000} ten pound
bags-of -potatoes per-each hour of operation that thers was to be no

liability on the note. And the Defendants further allege that sald

machinery did not function properly and did not bag an average of
Three Thousend (3C00) fen pound bags of potatoes per each hour of
operation and that the said Lockwood Grader Corporation was given
prompt notice of such failure. That because of such failure and the
agreement of the Defendents and said Lockwood Grader Corporation
there has been & complete failure of the consideration for the execu-
tion apd delivery of said note and the Plaintiff should not, there-

fore, recover.

CEASCN & STONE

Attorneys for Uefendants
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EQUIPMENT FINANCE COMPANY,
& Corporstion,

PLAINTIFF
1IN THE CIRCUIT COURT OF
VS. :
_ BALDWIN COUNTY, ALABAMA
B. E. EASTBUEN and .
W. M. PATTERSON, Individually
and doing business as

AT 1AW

GULF PRODUCE COMFANY,
A Partnership,

St Yt el e aid, vt Yok Bt et pd Bt el Yl S Bk

COMPLAINT

£

COUNT I

The Plairbiff claims of the Defendsnts the sum of SEVEN THOUSAND
NINE HUNDRED TWENTY-ONE DOLLARS AND SEVENTEEN CENTS ($7,921.17) due by
promissory note made by Defendamts payable ito LOCKWOOb GRADER CORPORATION,
GERING NEBRASKA, on the 1st day of April, 1956, and payable on, to-wit,
the 15th day of June, 1956, with interest thereon at the rate of eight
percent (8%) per ammum from the 1lst day of April, 1956, which szid note
is now the property of the Plaintiff, and Flaintiff avers that in szid
note, and as part of the consideration thereof, the Defendants agreed to
:éégN;M;ééséﬁéﬁiéméééééﬁéfzgmfééwfé;fthe coliection thereof aﬁd éhe

Plaintiff hereby claims the further sum of ONE THOUSAND TWO EUNDRED

FIFTY DOLLARS ($1,250.00) as such attormey®s fee.

~J M
3 mﬁpagg,
E. G. RICKARBY ;
Attorney for the Plaintiff

S 7 day
195(, by serving

a copy of the within,

‘Exscuted this




SUMMONS AND COMPLAINT - Moore Prg. Co.

‘The State of Alabama, Cimuﬁ Court, Baldwin County

Baldwin County. Now
__________________________ TERM, 19_._.
TO ANY SHERIFF OF THE STATE OF ALABAMA

E. EASTBURN and W, M. PATTERSCN

" You Are Hereby Commanded to Summoh B.

to appear and plead, answer or demur, within thirty days from the service hereof, tothe complaint filed in

the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against__B. _E. BASTBURN_ and




BEQUIPHMENT FIW

A Corporation, _
i

Pleintif?f, IN THE CIRCTUIT CORT 7

¥
A .

VS, DATDWIN CCUNTY, ALABAME
x
&

B, E. EASTBURN and W. M. AT TAW NC. 301

PATTERSON, individually and i

deoing business as GULF PRODUCE

COMPAYRY , a Partnersnirp, §

Defendants,
Come now the Defendants in the above style cause, by their
attorneys, and demur to the complaint heretofore filed asainst them

and aessign the following separete and several grounds Iin suppors

le The complaint fails to shate 2 cause of zciion.

2. TFor aught that appears from the complaint fthe alleged
note hes been paid.

3. For aught that appears from the cormplaint the alleged
note was pald before it became the property of the laintiff.

. For aught that appears from the complaint the alleged

\J
-]
B
Iy
o
(@]
o
=
o
',_J
o
-
()
of
l..,b
fa
| i
FJ
n
3]
(o]
B
F.‘J
[
4]
[43]
®
=
W3
[0}
i3
ct
IS
2
[
1
fet
ImJ
@
Lie}
@
[o T}
13
o]
<
[0]

-

EN0S

The Defendants demand a trial of
this cause by jury.

CHASOL g, STOowE.




| EQUIPMENT FINANCE COMPANY, a
Corporation,

Plaintifr,
Vs, _
B, B, FASTBURN and W. M., PATTFR=~
50N, individually and doing
buginess as GULF PRODUCE COMPANY,
a Partnership,

Defendants,

Inae IR DT ST N LR LT XTI DT LY WL ST NCTNC S, IXIRI SN
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IN THE CIRCUIT COURT OF
i BATDWIN COUNTY, ALABAMA
AT TAW N0, 3016
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FILED

SEP .26 1956
ALICE J, DUCK, Clerk

LAwW OFFICES

CHASON & STONE

BAY MINETTE, ALABAMA




EQUIPMERT FINANCE COMPANY, A4
C CRPORAT ICON,

I THE CIRCUIT CCURT o

VS BALDWIN COUNTY, ATABAMA

. B. EASTBURN and W, M. AT TAW NO. 301%
ATTERSCON, Individually and

oin g buSLneSS as GULF FPRODT
OMPAYY, A Partnership,

C]D..*dt[]
" S S S G T v

Defendants.

DEMUERER TC CCOMPLATNT AS AMENDE

Come now the Defendants in the above styled cause, by their
attorneys, and demur to the complaint as last amended, and to each
count thereof, separately and severally and assign the following sen-
arate and several grounds in suppori thereof:

nv fails %To state a cause of action.

M

l. The complsz

2, Count one of the com wlaint falls to state a cause of

3« Count two of the complaint fails to state a cause of
actlon,.

i« For aught that avpears from the complaint the alleged
note was paid before it becaﬂe the property of the Piaintirff,

5. For aught that appears from the complaint the alleged
note has been paid.

6. The complaint Ffails %o allege when the note became the

7+« The complaint fails to allege when the note was assign-

ed To the Plaintiff,

b
jul
e
F,.J
(a2
O

8. The allegations of count two allege when sa2id
note became due.
9. The allegations of count one fail %o allegze how the not

became the property of the Plaintiff.

CHASOW & STCNE

S

By:

[L4)

Au%?rneys f?r the Defendant




LA O S L |

EQUIPMFNT FINANCE COMPANY, A-
¢ ORPORAT ION,

Plaintiff,
1 vs.
B, E, BASTBURN and W. M. PATTER-
80M, Individually and doing bus-

iness as GUIF PRODUCE COMPANY,
A Partnership,

i
' Defendants.,
; elencancs .,
S0 30 AL SLAL AL S ARAL N AL SEAL AL SISO SO A AL A AL A LA 2 |
WA N TN EY AV BN AN Y S e oy S ﬂ o it Ly LA

IN THRE CIRCUIT COURT OF

BALDWIN COUNTY , ATABAMA 1

; AT LAW NO 016
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! DFEMURRER TO COMPLAINT AS AMEND- |
| BD y
;
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FILED 1

DEC & 1956 '
ALICE J. DUCK, Registe.r . -

Law OFFICES

CHASON & STONE

BAY MINETTE, ALABAMA




EQUIPMENT FINANCE COMPANY, I
a Corporation,

I
Plaintiff,
I
VS. IN THE CIRCUIT CUURT COF
I
B. E. EASTBURN -and W. M. PAT- BALDWIN COUNTY, ALABAMA
TERSCN, Individually and doing I
business as GULF PRODUCE COMP- AT LAW
I

ANY, a Partnership,

Defendants, I
DEMURRERS

Comes the Plaintiff in the above styled cause and offers

the following separate and several demurrers to the Defendants!?

pleas, separately and severally:

1.
2o

3.

It is not wverified,
It is not a sworn plea,

It is no defense to complaint and raises an immaterial
ilssue,

No facts are alledged tc show that the broperty described
in complaint was sold to defendants in Alabama,

From aught that appears from the plea the sale of the
property described in plea was made in interstate commerce.,

No facts are alledged to show that the sale of this Pro-

.perty described in the plea was made by Lockwood Grader

Corporation in Alabama,

No facts are alledged to show any duty to foreclose the
mortgage described in the plea.

It affirmatively appears that the pleas have nct been
signed by the Defendantst attorneys.

R LT 2 n
e A, K ac;kch\wKLé

-




RQUIPMENT FINANCE COMPANY,
A Corporation,

IN THE CIRCUIT COURT OF

V3. BALDWIN COUNTY, ALABAMA

W. M. PATTERSON, Incividually ]
and doing businsss as

GULY FPRODUCE COMPANY,

1
1
i
i
i
i
B, E. EASTBUREN and § AT LAW
1
I
i
L Pertnership,- i
i

COMPLAINT

Comes the Plaintiff and amends the Complaini by adding .
Count Two: |
COUNT IT
ww!The,P;aintiff claims of the Defendants the sum of SEVEN
THOUSéﬁD NiﬁE:HUNDRED TWENTY- NE DOLLARS AND SEVENTEEN CE ENTS .
(£7, 921 17) due by DPOMlSSO”y note made oy the Defendants on,
to-wit, the lst day of April, 1956, payable to the order of
LOCFWOOD GRADER CORPORATION, as follows: THREE C_ USAND NINE
HUNDRED AND SIXTY DOLLARS AND FIPTY-NINE CENTS ($3,940.59) on
the 15th day of May, 1956 and TERIZE THOUSAND NINZ EUNDRED AND
SIXTY DOLL“RS AND FIFTY-EIGET CENTS ($3,960.58) on the 15th
day of - June,'1956 with interest at the rate of EIGET PER CENT
(8%):per annum after due and until paid, which said ncte was
assigned by endorsement by The sald LOCKWOOD GRADER CORPORATION
to the Plaintiff and is due and unpaid.
el
E. &. RICKARRY, L ‘ ‘
Attorney for the Pldintiff.




