CITATION OF APPEAL Baldwin Times - 100-5-47

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TG ANY SHERIFF OF:"I.'HE STATE OF ALABAMA — GREETING:

: Whereas; at a Term of thé Circuit Court of Baldwin County, held on the ...,
day
3.2tl - . e - -
............................................................................................... MBEABY in ....Ssphember . 1985 in a cer-
= tgin-cause-in said - Court whereinm s e MORR IS v i n i e AT

..................................................................................................................................................................................................

to reverse which ..JUDGBMENT. . .. , the 52id ..dwDa MORRIS. oo
applied for and obtained from this office an APPEAL, returnable fo the ... NEXT oo
u___»,,Tér_m"_‘_o;E our ... .SUPREME... ... Court of the State of Alabama, to be held at Montgomery,
on the .. day of . , 194 . next, and the necessary hond
having been given by the said...........\ DECEEROTRCCECNPRONG J.D. MOBRIS . ...
........ WIER e e LB NOTR  THOMPSON ooy, SUTETES,

Now, You Are Hereby Commanded, without delay, to cite the said ... .
CLAUDE TANCEY or WILTERS & BRANTILEY
.......................................... , attorney, to appear at HE. o L e Term. of oUT
said Suiareme Court, to defend against the said Appeal, if THEY . .. ... think proper.

Witness, ALICE J. DUCK, Clerk of the Circuit Court of said County, this .. .. .9th.. ...




CRIER

J. D. MORRIS 3
IV THE CIRCUIT COURT OF
PLAINTIFF §
BATDWIN COUNTY, AIARAMA,
7S g
AT TAW
CIAUDE YANCEY 0
DEF ENDANT ;|

It appearing to the court from the records in this cause that the
Defeﬂéant’s Mptigﬁ requiring the Plaintiff to furnish him an absiract of title
is weil grounéed,ﬁ |

IT IS ?HEREEGRE,_- ORDERED, ADJUDGED AND DECREED that the Plaintiff in
this-causé, d. D;ﬁbrris, deliver overto the Defendant in this cause an
abstract in'ﬁriting of the title or titles on which he will rely for
reccvery. The Plaintiff is given wntil the /£ day of Sevtember, 1956,

to furnish the Defendant this said abstract.

- //M;@Vv’ /% el —"




CITATICN OF APPEAL Baldwin Times - 100-5-47

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA — GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

S September..10,. — MISRAEIR ,195.& 7 in a cer-
T — ccurtwherelﬁ”J:D"‘MORRIs T
. '.: | SRS | lgiainti.ff,rand
_____ S ; %AIIBE TAWP’G’Y Defendant, a judgement was rendered against said
........ | L d.D. Morris
1o reverse Whi(::ii Plaln't.lffs the said .
_. MMMMMMMMMMM : J.D. Morris .
applied for ané';abtained f;'om this office an APPEAL, returnable to the Next
Term of our. Supreme .. Court of the State of Alabama, to be held at Montgomery,
TR e L day of R ey 195._mext, and the necessary bond
having been given by the said.-..-.mml,-D,..ﬂ,,MD.I‘_IZiS.‘. MMMMMMMMMMMMMMM
with ... | Co. LeNoir Thompson o , sureties,

Now, You Are Hereby Commanded, without delay, to cite the said

Glaude Yancey . or ..Wilters & Brentle e
, attorney, to appear at the.... . Next ... Term of our
said Supreme Court, to defend against the said Appeal, oo TACY think proper.

" Witness, ALICE J. DUCK, Clerk of the Circuit Court of said County, this__19th

day of.....EFebruary , A. D, 1958

Af,»':f‘, S p . .
i P
L’:&é%i—/ ) /bf—/fi/, Clerk.

A

"




MOTTON

J. D. MORRIS 3

IN TEE CIRCUIT COURT OF
PLAINTIFF {

BAIDWIN GOUNTY, ALAZAMS,
V£ §

AT AW

CLAUDE YANCEY §

. DEFENDANT - T

Comes now the Jefendant in the above styled cause and shows unto the
Court that a qemand in writing was ma.de upon the flaintiff in this cause
to fw‘nsn the .Je...enda*z an abstrac in W“‘l‘b..:.ng, of the titie or titles
on wh:.ch the Plamtlﬂ will rely for recovery ir this cause. Thai this
demand - was made on the 10th day of Jamuary, 19;6 That the Plaintiff has
failed to furnish 'bhe Defendant this abstract. Noﬁ the Defendant moves
the couwrt to issue an order requiring the Plaintiff to furnish an abstract
of title to the Defendant within the time fixed by such order.
| Respectfully submitted

‘Wilters & Brantley - -

X0

Attorney for the Defendant

N
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/]

DEFENDANT

J. D. MORRIS : IN THE CIRCUIT COURT OF
PLAINTIFF : BALDWIN COUNTY, ALABAMA.
A
Vs : AT LAW.
CLAUDE YANCEY f CASE NO.
.
%

Comes J. D. Morris, Plaintiff in the a.bov_e s_*;y]_.e__c_i cause and
gn.ves not:_ceoprpealfrom tne Jjudgment of the Circuit Court
rendered on the 10th day of September, 1957, and also from the
judgment of said court denying his motion for a new trial entered

on the 14th day of January, 1958, to the Supreme Court of Alabama.

I. C. LeNOZR THOMPSON, Attorney At Law in the above styled cause

hereby acknowledge myself security for cost in the foregoing appeal.

I

E]

T i - At f { Plaintiff. 7
I J & E L}l: " /eorney or Plainti /
FEB 12 1958 /
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Comes J. D. Merris, Plaintiff in the zbove
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Je Do MCRRIS Iy THE CIRCUIT CORT &

PLAINTIFF BATLDWIN COUNTY, ATARAMA
VS AT IAW
CIAUDE YANCEY

DEFENDANT

BT B it e B ST BT A R

e noTTeE

NOTICE CF TAKING CF DEPOSITICH UPON CRAL EXAMINATION 70 HCNCRABLE WILTERS
AND ERANTLEY, ATTCANEYS AT IAW, COUNCIL FOR DEFENDANT, BAY MNETTE, ATABAMA:

Please take notice thabt b 2:00 otclock Py M., Central Stendard Time,
on Tuesday ’“uhe 126h day of Jume, 1956, the said J. D. Morris, Flainbiff in
the above entitled cause, will take the testimony of Fred Wilsom, a surveyor,
- whose address is Fairhope, Alabame; in the Baldmin County Cowrt House ab
Bay linette, upon oral examingtion pursuant to an Act of the legislature of
the State of Alabama,designated as Act Noe 375, Regular Session, _1955,_'?.@;§ved
September 8, 1955. The oral examinzbion will continue from day 'to“ day unbil

complebed and you are invited Go atbend and cross-examine.

. ‘.-" " ) FASriR 4 s
Siablecn Y Viaa A Sadea g
jAttorneysj for Flaintiife S

. v -

I, Co LeNoir Thompson, one of the attormeys for the said J. D. Morris,
Plaintiff in the above entitled cause, do herely certify that I served the
above and foregoing notice to take the deposition of Fred Wilson, a surveyor,
Fairhope, Alabamz: ™ upon oral examination, by mailing a copy thereol to -
Witters & Brantley, Attorneys-at law, Cownsel for Defendant, Bay Hinebie,
Alabama, their office addressy by United States Mall, postage prepaid, on
the - day of My, 1556a .

”jf//’?’fmw




J. D. MCBRIS g TN THE CIRCUIT COURT CF
PLAINTIFF i BATDWIN COUNTY, ATABAMA
V3 g AT T4AW,
CLAUDE YANCEY %
DEFENDANT §

NOTICE

NOTICE CF TAKING CF DEPOSITION UPON CRAL EXAMTNATION TO HONCRAELE WILTERS
AND ERANTLEY, ATTORNEYS AT 1AW, COUNCIL FOR DEFENDANT, BAY MINETTE, ATABAMA:

-

_ Flease take notice that at 9:00 otclock A. M., Central S"aaz}dard Time,

on Thursday the 16%h day of August, 1956, the said J. D. Morris, Plaintiff

in the a'?cve entitled cause, will tg.lﬂe the testimony of Fred Wilsen, a

surveyor, whose address is Fairhope, Alabama; in the Ba.ldni:; County Courh

House at Bay Minetie, upon oral examination pursuant $0 an Act of the Legislature

of the State of Alabama, designated as Act No. 375, Regwlar Session, 1955,
approved Sepbember 8, 1955 The oral examination will combimue from day o

day wmtil completed and you are invibed to attend and cross-examine.

"

£ /f .fr""" /- T, ) / =¢, _/-;_,?%4,,.= W

/.
f‘j %

gttomeys v.gor Plainmti

I, C. Ieloir Thompson, one of the atborneys for the said Je De Horris,
Plaintiff in the above entitled cause, do hereby certify that I served the -
above and foregoing notice to take the deposition of Fred Wilsom, a surveyor,
Fairhope, Alabama; - upon oral examination, by mailing a copy thereof %o - -

. Filbers -&-Brantley, -Abttorneys-at-Law, Counsel for Defendart s ey mﬁne‘bte,“ T e

Alabama, their office addressy; by United States Mail, postage mrepaid, on
the day of August, 1956
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NO. 2806

THE STATE OF ALABAMA ...JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19,_-_5__6__:5 7

To the CLERK of the CIRCUIT Court of
BALDWIN County, Greeting:
“Whereas, the Record and Proceedings of the. . CIRCULIT "~ Court _....

of said county, in a certain cause lately pending in said Court between

~J. D. MORRIS . Appellant._,
_ and -
CLAUDE YANCEY - , Appellee__,

wherem by said Court it was cons1dered adversely to sald appellant ______ , were brought before our

Now it is hereby certified, That it was thereupon cons1dered ordered, and adjudged by our Su-

preme Court on the_ 4%h day of APRIL ., 192 that said JUDGMENT

of said... CIRCUIT Court be reversed arid annulled, and the cause remanded to said court

for further proceedings therein; and that it was further considered, ordered, and adjudged that the

appellpp‘iségj’( TR VANCEY PV K% K K % xR K % R % % %

€

J
/

/

the costs accruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme
Court of Alabarna, at the Judicial Department

Building, this the_4th ___day of

&EMIL /f

e et

Clerk of the Supreme Court of Alabama.




No. 2806

THE STATE OF ALABAMA --JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

Special Term 1957-58

Ceteber P& P AX XXX
To the CLERK ..of the CIRCUIT Court,
BALDWIN County—Greeting:
Wheréas, the Record and Proceedings of the.... CIRCUIT Court

' of said county, in « certain cause lately pending in said Court between

J...D.. MOBRRIS , Appellant._..,
- and _ . : .
CLAUDE YANCEY : , Appellee__,

wherem by sazd. Court it was conszdered adversely to-said a,ppellant 7T were brought before our
Supreme Court, by appeal taken, pursua.nt to low, on behalf of said appellant
N OW, IT IS HEREBY CERTIFIED, That it was thereupon conszdered, ordered, and adjudged by

our Supreme Court, on the.-,__?-,i‘?th day of JULY 1958, that said

JUDGUENT of said._._CTRCUIT.........Court be in all things

affirmed; and that it-was further considered,-ordered, and adjudged that the appellant . = cREXX 2=
J. D. MORRIS,

and

C. TLeNOIR THOMPSON. SURETY ON
THE APPEAL BOND,

pa.V*(

S

-~

.. the costs accruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Judicial Department

Building, this the__25%th_day of

/J ULY = /,1., _')é;

ﬁ&‘CiQ&AQQu&@/ﬁV{ﬁtﬂﬁmvaﬁwﬁﬁf

r
& &

L

Clerk of the Supreme Court of Alabama.
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Je D. HMCRRIS I THE CIRCUIT COURT OF

PLATNTIFF ZALDWIN COUNTY, ALABAMA
VS AT TaW.

CLAUDE YANCEX CASE WC.

S T N T M T WD e Y

DEF ENDANT

NCTICE CF TAKING CF DEPCSITICH UPON ORAL EXSMINATIOCON TO HCNORAEBLE WILTERS
LAND FRANTLEY, ATTCRNEYS AT T4W, CCUNCIL FCR DEFENDANT, BAY MINETTE, ATARAMI:

Please take notice that al 2:00 ofcleck P.lM., Central Standard Time,
on Friday the 18th day of May, 1956, the said J. D. lorris, Plaintiff in
the above entitled cause, will take the testimony of Thomas Wilson, whose
address is Fairhope, Alabama; Litch Wilson, Stapleton, Alabkema; Mary Ebta
Wilson Davison, Daphne, Alabama; Andrew Davison, Daphne, alabama; in the
Baldwin County Court House abt Fay Minette, upon oral examinabion pursuant to
an Act of the legislature of the State of Alabamaz, designated as Act No. 375,
Regular Session, 1955, approved September &, 1955. The oral examination will
conbinve from day teo day wntil completed and you are invited to attend and

CrosSs=—examines

M h{ . “*
intit

Btt omeyé)f or Pla

I, C. LeNoir Thompson, one of the attorneys for the said J. D. Morris,
Plaintiff in the above entiiled cause, do hereby certify that I served the
above and foregoing nctice to take the deposition of Thomas Wilscn, Fairhepe,
Alabama; Litch Wilson, Stapleton, Alabama; WNary Ebta Wilson Davison, Daphne,
Alabama; Andrew Davison, Daphne, Alabama; upon oral examination, by mailing
a copy thersof to Wilters & Brantley, Attorneys abt Law, Counsgl for Defendant,
Bay Minebtte, Alabama,théfroffice address, by United States mail, postage

prepaid, on the _ 3 day of Ji2rA. , 1956,
R e e e




J. D. HCRRIS I THE CIRGUIT COURET OF
AL COUNTY, ATAPALA

AT Tal. — 250 €

FPLATHTIFE
Vs

CLAUDE YANCEY

BN I BT eI I I e TR

DEFENDANT

HOTICE OF TLXTNG COF DQPOSI TOE UPCH OR@I EXAMITATION TO II.C.*O?@I& WILTERS
AID BRANTLEY, ATTORIEYS AT IAW, COUNCIL FOR DEFENDANT, BAY ITHEITE, ALAZAMA:

Tlease bake notice thet ab 9:30 Ae M., Central Standard Time, on

- L

Tiesday the 3»d day of Jduly, L 956, the said J. D. Horris, Flaintiffl i

l_l‘
[nd

the above entitled cause, Will teke the testimony of Claude Yancey, Defendant

in said mgiter and whose address is Daphne, Alabama, and the Tteslimeny ol

Tred Wiison. a surveyor, whose address is Fairhope, &#labara; in the BEaldwin

County Cowt House at Pey Minette, upon oral examinatlon pursuant bo an Act

of the Legislature of the Stote of Alabama, designated as ict Ho. 375,
Regular Session, 1955, approved Sepbember 8, 1955. The oral examination
317 conbinue fronday bo day wnbil completed and yoi are invited to atlend

and cross—eXaming.

w»-. \...,x

I, C. LeNoir Tho*roso:m, one of the Attorneys for the seid J. D. Mérris,
Plainbiff in the above enditled cause, &o hereby certifly that I served the
above and z;orebcm. 1g notice to take the deposivion of Claude Yarlvcf: Defendant

“in said matier and whose address is Da‘ﬁ:me, 4labamay and Fred Wilson, a
surveyor, Fairhope, Alabama; upon oral exan .E.l”aulO"l, by mailing a copy Thereof
to Wilbers & Br n“u”!ey, Amomc}'s at Law, Coumsel for Defendant, Day L.neu,e,
_A,__aoama_, their office address, by United States J-de,:l_l, nostage prepeid, on

she [ G dzy of June, 1956
77
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JUL 2& 1958

THE STATE OF ALABAMA

THE SUPREME COURT OF ALABAMA

SPECIAL TERM 1938

1 piw.. TH

- Ve

“& From ml&gﬁm Circult Court
LAWSON, JUSTICE.

This is & statutory ejectment sult. The complalint was

£iled in the circult court of Baldwin County on December 23,

1935, by J. D berié against Claude Yaocey. The defendant
pleaded the general issue. When The cause was first twled the
court at the conclusion of plaintiff’s evidence geve the gen~
eral affimmative charge with hypothesis in favor of the de-

fendant, There was jury vevrdict in faver of the defendant, on




2.

which the court rendered judgment. The plaintiff appealed to

is court. We reversed the judgment of the trial court and

emanded the cause for furthe

r proceedings. - Morrls v. Yancey,

266 Ala. ﬁﬁg 94 S0, 2d &@E. We held in effect that although

n@%ﬁh@r @ﬁ *h@ @&xaiaa had shown title to tue property, ‘the
trial court erxed in gilving the affirmative charge in favor of
the defendant for the reason that the plalntiff’s evidence

tended o show possession by him for & number of vwesrs prior

to the posszegsion of the defendant.

There was uo change in the plesdings after remandment.

the second trial, vhere evidence w= offe;

ed by both parties,
urned & verdict in favor of the defendant. The

the jury ret

plaintiff’s motion for & new tyial was overruled. He has

aic sppealed to this court.

”@@
The plaintiff swed ¥o recover possession of "All East

Fraction of Section 24 Towaship 4 South Ra

we I Eagl situated

win County, Alabams,” escept four acres deseribed in the
complaint by metes and bounds, which four zcves we will some-
times refer to hereafter as the Yencey home place.

The opinion on former appeal did met deseribe the pro-
perty im the way it is @@ﬁ#ﬁﬁ%@@ in the complaint, although the
properiy therve @@sarmﬁaﬁ ig im fact the same as th&ﬁ for wﬁi&h

the plaintiff sued to recover @ms&&&@i@m,

We wili refer to the lands de

seribed in the complaint,
inecluding the Yancey home pi&@@%-%s'&h@~$&e&i@mg The section
iz a Eang'm&rrﬂw strip of Bod. Iits width at some polnts is said

to be fwo acres, which we underste

nd- o be approximately 420 feetl.




3.

It is not that wide at other points. Its exact length is not

showm, but there is testiwmony to the effect that it is between

a mile and a half and two miles in i@a@tﬁ.. It ig bounded on

the west by Bay Minette Cresk and on the north by Bay Mine
Bay. The northernmost part of the section is bounded on the

i

east by Bay Minetie Bay. The ressinder of the eastern bow
ary of the section is a bhigh blulf or ridge. The gouthern
boundary is descyibed as b@iﬁg "rhe Woschester lands.” The

northern part of ¢he sectiop iz called Cedar Folnt,

egeribed by one witness as being

The $@$ﬁiﬁn is d

it swamp lands” sultable only for pasture anc timber
and the opervation of f£ishing camwps on the southera pavt.  An-
other witness said that the whole section is "low, marshy,

swamp lands™ which arve not sultsble for cultivation. The

section is "full of bayous™ and most of it is covered by

water at high tide. At flood Lide all of the section is cove

ed by water except & few mounds situated at Cedar FPolnt and

intaing his

or. the Yancey howe place, where the defendant wma
*’*

The southern boundary of the Yeneey bome place is ap-

imately 830 feet morth of thesouthern boundary of the

nowthwerd at some

The Yancey home place extendg

points as much &8 44b feet:

In ejectment, %@aﬁﬁtﬁaﬁﬁza.thm.r@@@v@wy by the plain- .

tiff, it must be made to appeax by the evidence that plaintiff,

sncement of the sul, had the legel title to the

at gha B wiamian]

®

immediate possession. &

iand sued for and the right to the




4.

fuz'thar cardinal rule, appliceble o this chaxﬁct&r af &ﬁ:@:ﬁ.ﬁ%
is that the plaintiff must recover onm the strength of his own
title, without m@@x& to the weakness of his adversary. ~

Carpenter V.

Joiner, 131 Ala. 454, &4 So. 42&; Watson v.
Spence, 258 Ala. 371, 62 So. 2¢ 919. |

The plaintiff, to establish legal title in himself,
offered evidence substantialiy as follows: He came to Baldwin

County in 1938.

uring the year 1939 while he was cutting

Company, he inadverte

evelopmant

timber for the Spanish Fort D
mtﬁ.y cut timber on the section and in that wey he "found out

land.” Apparently the plaintiff was cutiting ¢

ou the Woochester land which, as we heve heretofore indicated,
forms the southern boundary of the section, if we understand

time the defendant was livimg

' this record correctly.

on the four-scre tract, which we have called the Yamcey home

place. There were several fishing shacks on that place, in-
cluding the one in which Yamcey, the defendant, Lived.

Yancey maintained a garden near his home. In 1940 the plain-

tiff says that he began claiming the section as his propercy

" signs, 1In tha

but he did not post “no trespassing & year he

built & “shotgun house,”™ which com :&%sﬁm’i of one long room, &%

a point “just morth of the south lime of %aﬁ:m'am 2&-.,"’? ﬁ@

was

r&mmﬁ & sawelll, which we w&@mt&m& the m@@r& te show.

 loceted sbout 413 feet scuth of the southern boundary Line of

the section. In regard to the use to which the one-room house
was pul, the plaintlfif stated: "4s long as we were in the

will buesiness we had pemante in it and prior To that we m@%




further cardinal rule, applicable to this character of aection,
PP _

must recover on the strength of his oun

is that the plaintiff

title, without regard to the weakness of his adversary. ~

Carpenter v, Joduer, 151 Ala. 434, &4 So. 426; Hatson v.
Spence, 258 Ala. 371, 62 So. 2d 91D, |

ablish legal title im himself,

Baldwin

offered evidence 3@%@&%&&1@' az follows: Be came Lo

Sounty in 1938.

Lng the year 1939 while he was eutting
timber for the Spanish Fort Development Company, he inadverte

mﬁy cut timoer om the section and in that way he “Ffound out

on the Woochester land which, as we have heretofore indicated,

forms the southern boundary of the section, if we understand

this ms’z@w&wxmeﬁiﬁﬁ At that time the defend

on the Four

acre tract, which we have called the Yaucey home

place. There were several fighi

cluding the one -iﬁ which Yencey, the defendant, Lived,
'E’&m&y maintained a garden near kiz home. In 1940 the plain-

tiff says that he begen claiming the section as nis property

but ke did not post “me trespassing” sign

ng TOCH, &

& polat "just north of the south line of Section 26,7 He

was

operated & ‘sawnill; which we mﬁ@x@«t&mﬁ the record to show
 located about 413 feet south of the southern boundary iine of

the section. In wegard Lo the use to which the ome~room house

was pul, the plaintifs @m&&ﬁ: *As long as we were in the

mill business we had tenants in it and prior o that we had




mber %&@@%&é.“ Az

tenants @wﬁvwhea we hed mo tenant, we hﬁé £

hat part of the a&etﬁ@ﬂ,n@zah

-g@mng to show hﬁ& possession of &

-@f the Yaocey home place, the plaintiff testifled that in 1940

and 1941 be cut timber and in 1943 and 1944 he kept @ boa

daily. He per-

“pied upt at ﬁ&é&w @a&m$$ which boat was used ¢

w&t&&% 2 man by the neme of Willie Green to cut ten or twelve

edar posts frow %&a=pazﬁ of the section north of the Yancey
home place. Re "burnt” thet pert of the section and he gave
four persons permits to hunt on that land,

In regard to that part of the section which lies south

of the Yauncey home plece, witnmess testlified that he not only
built the one~room house thereon, but thet he cleared the

swamp and underbrush and cut weny trees and havdwood logs from

that land, He further testified that be hauled ssnd £rom the

southeast corner of the section and stacked logs all over the
land betwsen his mill and the fance whick was around the
Yaneey bhome place.

Aecording to plaintiff, he began assessing the section

for tamation im 1948, although he had no paper title thereto.

The pleintiliff offered in evidence guitclalm deeds made

avigon and

by Liteh Wilson and wife and Mery Eteta (Wilsom) B
bushbard, W@ﬁ aiaim titie mmﬁ@x ﬁh@ ahﬁtﬁka wf @@a@@mﬁ @m@ @ﬁs»

cribution 2 as the heirs at iﬁw

ugh the process. mﬁ nﬂvm&uﬁ&mw

of one ?&wwﬁ@_%ﬁiisama_-?ka deed from Liteh Wilson and wife was

dated Janua

vy 18, 195G, and that from Mary EZtta (Wilsom)
Devison aud husband was dated Junme 1, 1855. The plaintliif also

introduced in evidence a certified copy of & patemt lssued %yl




-

tenants mwﬁaﬁh@n we hed no tenant., we h&é,t;wﬁ@r s&a&k@ﬁ.“ A
g@img £6 sa~w~hés possesgion ©f that part of the s&&&i@m novih
of the Yancey home place, the plaintiff testified that im 1540
.@mﬁ_1§%$ ha eu&_tﬁmka£~aﬁ§ in 1943 and 1944 be ka@t_&-%@ét

ﬁﬁi&? « Hep &ﬁﬁ""‘

%ti@@ mpw ﬁ)& a&é&f @ @iﬁ&)} w@ﬁ‘ '_ b ﬂi‘-“ W&@uﬁ

mitted & man by the name of ¥Willie Green to cut ten or twelve

cedar posts from the part of the section north of the Yancey

home place. He “bus

ng” that part of the section and he gave

four persous pevmits to hupni on that land.

In regard to that part of the seetion which lies south

of the Yancey home place, witness testiiied that he not only

built the one-room house thereon, but thet he cleared the

swamp and underbrush and @wﬁ-@@@y treas mwé.%&z&wwmﬁ logs from
that land. He further testified that he hauled sand from the
southeast corner of the sestion ﬁﬁ&.sﬁ@gkaﬁ logs all over the

land between his mill and rhe fence which was avound the

%’m@@? o @'ﬁ.&@@u

According

to plaintiff, he began zssessing the section

for tamation im 1948, altho

qgh he had no paper title thereto.
The pletntiff offered in evidence guiteclaim deeds made

by Litch Wilson and wife and Mery Etta (Wilsen) Davison and

husband, who al&im gitie uﬁﬁ@x aﬁ@ sm@&%&@ @f ﬁ@saaﬂt and &ﬁ@»'

tribution &%x@u

zh the piocess @ﬁ @@V@%@tﬁﬁm ag %h& heirs at E&%

of ome Thomss Willson. The deed from Liteh Wilson and wife wes

dated January 18, 1950, and that from Mary Etta (Wilsom)
Davigon and husband was dated Jume 1, 1955. The plaiotiff also

introduced in evidence & certified copy of & patent issued hy‘




Ge

tnﬂ ﬁmxﬁ@@ States Lo said Thomass Willsomn. The tr&nsezigt on.
this a@@aﬁi shows the date of the issuance Lo have been
October 1, 1636, while the opinion and transcript on former
a§p&& ﬁ&x@ﬁ th@ é&te @ﬁ &&3%&&@@ as Dotober 1, 1846, This
varience as to date of lssvence is of no ﬁ%@ﬁﬂﬁ%ﬁ@w @mﬁ.xs.
mentioned here only to ewplain why oux two opinions im this

cage differ in regard to the date of issuance of the patent.

e alse take note of the faet that the opinion on Lowme

peal inadvertently vefes

red o the patentee as Thomas Wilson

rather than Thomas Willson.

The plaintiff also offered evidence golng to show Chat
Thomas Willson died intestate and that ome of his heivs at law
was his w@ﬁg Henry Thowmton Wilsor, who also died intestale.

xh@x@ wag ww&@@@a@ @ﬁﬁ@r@@ bw'ﬁa@ @x&mm&ixx t@ ﬁﬁw aﬁﬁ@m* that

smong the heirs at law of Henry Thormton Wilson wexe his son,
Liteh Wilson, and his daughter, Mary Etta (Wilson) Davison,

whon pleintiff secured the gquitcleinm deeds mentiouned

The two quitclaim deeds were admitted in evidence as

img to show muniment of &itle &mkpiﬁawaiﬁﬁ as well as color

of ¢title. Onm the first trial those deeds were admitted omly

to show color of title and it was ﬁ@w that %&&$@w3 aaw%&paa

that the @m@h@r of the ﬁpiﬁiﬁﬁ on firet appesl sald in part as
follows: “As we understand the record, nelther of the parties
to this suit showed title ro the propert v ow e

The plainsiff further testified that from the time he

received his deed from Liteh Wilsen énd wife in Januwary of 1930




Ta

ﬁﬂﬁii & short time prior teo the commencement of this sult,
%ﬁiw&ﬁ iﬁ,pasﬁaﬁgﬁam of all of ﬁﬁa_s@eﬁi@m aga@@ﬁ.g&a Yancey
home place; that the defendant Yancey had not been in posses~
sion of any mf’#%@-saatﬁwm @xm@@& his howeplace prior to the
time he entered amd dispossessed the plaintiff s short time
bafore this sult was filed, HFeither Litch Wilson unor Mary

Etta (Wilson} Dav

isor wae ever in possession of auy part of

the land. Litceh Wilson

testified rhat his father was never

in possession but said thet he thought his grandfather, Thoma

willson, had lived om it,

The evidence outlined above, in view of our holding oo
the first appeal, made it incumbent upon the defendant to show
& bestter wight @@-ﬁh@-pﬁ%ﬁ&&@i@ﬁa@f;ﬁﬁﬁwﬁwﬁ&=@z@@@$ﬁy“&h&n that
shown by plaintiff, He undertook t@-ﬁ@ so by preseniing evie
dence which he contends showed thet he bad aaﬁaixaﬁ.ﬁﬁﬁ&e to
the entire section by prescwiption E@#g before the plaintlff

acquired his quitelaim deeds sud by showing that the gggﬁntiff

had never been in possession of anmy part of Che section excepl
with the defendant’s permission.
The defendant offered evidence tending to ghow that his

father im 1897 or 1898 constructed a fishing camp on the four-

acre tract which we have called the Yancey home place, where he -
_ e & #

lived until his death in 1@33§ In his vourh the defendant lived
there with his father, but later moved fo Mobile. He returnad

in 1928&. He was married in 1932 and he and his wife have con~

tinved to occupy & home on the Yancey home place since their
marriage. The defendant has contlinucusly cldmed to own the en-

tire section since the death of his father im 1933,
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Evidence was offered onm behalf of the defendant tending

to show that he bad placed signs throughout the entire ssction

warning against trespassing and hunting. He had cut timber amd

pﬁ‘m%@ from @ll parss of the sectlion. He has glven hunting
permite and he and his wife have endeavored to keep persons off

the propevty who had not secured permiis. The .@w&éﬁma further

shows that the defendant has hept cows and hogs on the land in

‘the section north of his home place as well &3 on that south of

the home place.

The defendant admitted that Morris had dov

th end of the section and testified

state officials had tried to catch hi

m in the act. Defendant

-@l@@ admitted that Morris attempted to fence some parts of the

property but the ﬁmﬁ% ‘%@@m &%& yéw:% %y -5:%@&% defendant.

dant never pald any taxes on any part of the

The defend

section untll ebout 19446 when he scquired a deed Lrom the state

to the four-acre twact, that is, the Yemcey home place. At thag

ime he begen to assess the four-scre traet in hils name. The

- Lo the sale ka-f the land for tezes are not

dant did not claim that either he or bis

father had any paper title to any part of the section prior teo

the time plaintiff scquired his quitclaim deed in Janusry of
195¢ emcept as to the Yanmcey home place.
- The defendant admitted that %:ha g&aﬁa&%}fﬁ -ﬁ-ﬁé’% con~

7 house nesy the southern bound-

structed the so-called “shotgw

ary of the secticn, but said that he did so with defendant’s

her that the plaintiff |

permission and stated furt had never cut




.

a&ygaﬁmﬁag_a@ pilings from any part of the section except

paid to do s¢ by the daefendant.

Withinm a few years prior to the time this sult was
filed the defendant had comstructed & fence on the morth, east
and south sides of the ¥eucey home plage, There were ne other

fences constructed by the defendsnt op the section. However,

the evidence fends to show that no other fe

aclag would have
been feasible. |
The plaintiff was not entitled Lo the affirmaiive
charge on the theory that he had acquired title by @@waxéa pPOS~
session. Sectiom 828, Title 7, Code 1940, provides in pavt as
follows:
| Thdverse possession camnct confer or ﬁ@ﬁ@&t ritle
£o 1sud ualess the pasty setting it up shall show
that a deed or other color of zitle purporting to
CONVEY ti&&e.t@,%ﬁm«&&a been duly vecorded in the
office of the judge of probate of the county in
which the land lles for ten y@&#@ before Eh@.aamE
mencenent of the sction; or unless he and those
through whom he claims shall have smuwally listed
‘the lsad for tazation in the preper aww#ty for

ten years prior to the commencement of The action,

i¥ the iﬁﬁﬁ“iﬁ:ﬁ@@&&ﬁﬁ'@@'?ﬁﬁﬁﬁﬁﬁﬁg-@ﬁg unless he

derives title by descent casi, or devise from &
predecessor in the title who was in possession of

the land. « .Y




E»@o

' Aside fxom the fact that the evidence falls far shori

of showing without dispute Chat plaintiff was in actual adverse

possession of the suil property for the required tam-year

aow that any of the othew

period, theve 1s no evidence going to sl

It may be that the patent to Thomas Willson and the

deeds from Litch Wilson and Mary Evta (Vilson) Devison to the

plaingiff, together with the evidence tendinmg to show that

Thomes Willson,

their father died intestate, ez did his father,

mede & prime facle case fowx Che plaintiff., See Doe ex dem.

Slaughter v, Boe ex dem, W, M. Carney MLLL fo.., 281 &la. 121,

127 Bv. §7%L; Landers v. Hayeg, 196 Ala. 333, 72 So. 106;

%@&z&l_vu:@qgtami 248 ala, 382, 27 So. 24 629. Bur a quitelainm

deed cam .convey ne more fnterest in the property than the grantor

has at the time of conveyaence. - Houston v. Burke, 253 Als. 339,

46 Bo. 2d 74L. Ve are of the opinion that the juby would have

been justified in finding thaet neither Liteh Wilson mor Mary

Btta (Wilson) Davison had any interest in the property at the
time they executed rheir gquitcleim deeds to the plaintiff inm
that the defendant had previcusly scquired an ewclusive title

Land under the doctrine of preseription and repose. ¥Ue

to the

observe here that § 828 @&%w@xﬁé Possession), Title 7, Code

1940, does not a@ply'aafﬁm@-@xasazﬁgﬁiv&:@@g&@é-@ﬁ twenby

years. - Walker v, Goley, 264 Ale. 4852, 58 so. 24 868,
This court hes adhered with uniform fenscity to the

doctrine of prescription and has zaya&ﬁ&ﬁiy held that the lapse




ill.

ht or adnission of

nition of rig

twenty years, without reco

liability, @p&é‘&m@ as an absolute rule of repose. - Halker v.

supras _g@.ﬁé v. Browne, 200 Ala. 299, 76 Su. &5; Case v.

toley,
Comservation & Laund Co., 256 Ala. 46, 53 So. 2d 362; 3taten v.

Shumate, 243 Ala. 261, 9 So. 2d 751; Kidd v. Bovum, 161 Ala.lék,

61 So. 1003 Vidmer v. Lloyd, 184 Ala. 133, 63 3o0. 943. In

Stearnes v. Woodall, 218 Ala. 128, 117 So. 643, after quo

from Fidd v. Borum, gupra, we sald:
"in thiz respeect the elements on which the doc-

trine of prescription is applied differ from

those of adverse possession. In the first
there must be an individual, coutinuous pose

hows Lhe @:@@%%gwm of

session of wser, wit
adverse rights, for & pervied of 20 years, aand

upon the establisbment of such claim and user,

the law presumes the exlstence of all the nec-

essary elements of sdverse possession of title
without fuller proof, while under & mevre claim
of adverse p@@.&@wﬁm. theough the period @xéw

geribed by the statute of limitations no such

presusption prevails, and all the elements

mist bDe established by him who asserts such

308 Ala. 155, 93 Soy 896, and ceses cited inm

the last pavagraph of the opinion in the case |

4§§ a:g&a%a%m W- mm@tﬁ:’ i@ﬁ M&w @%%g 3-% %b

590.7 (218 Alas, 130)
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There is evidence from which the jury could find that

the defendant had the open, notoriou

s, emclusive possession of

the entire sestion for a period of twenty years ov more prior.

to the time plaintiff cbtained his quitclainm deed from Liteh

Wilson in 1950; and that neither Thomas Willgon now auy of his

children or grandehildren, including pleaintiff’s gramtors,
Ldtch %ﬁ&&@ﬁ and Mary Etta {Wilsom) Devison, ever asserted any

cl

aim or right to any part of the section or paid taxes on ik

or sousht possession of 1t or benefits from it during that

twanty-vear perliod.

If the jury founmd those to be m@@'ﬁa@&$g ther Litch

Wilson and Mery Dtte (Wilsen) Devison had no title Lo convey
tﬁ §iﬁ@n%£ff& for the defendant had acguired title under the

doctrive of preseriptiom.

'Eﬂ ﬁ%gﬁﬁﬁ to the evidence of the def

show posscssion of the entire section, we observe that the

kind of possession is detemzined by the condition of the

not with referemee o its being changed into another

state, but its then presenl state. Upenness, notoriety and

exclugiveness are shown by acts which at the tine, consldering
the state of the land, comport with ownership such as would

» for his own use and for the ex-

clusicn of others. ~ Xidd v, Browne, suprd.

tted

Yo are of the opinion that the trial court coms

no error in submitting the material issues of fact to the jury

£ o
S

suested affiraative

and in declining to give plaintiff’s »

fimy o @ﬁ‘
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Under the rule that obtains, thers was no errer in the

court’es declining to grant the motion for 2 new trial on the

ground to the effect that the verdict was pot sustained by the

great prepeuderance of the evidence. - Zountree v.Jackson,

242 Als. 193¢, & So, 24 743; Cobb v. Malome, 92 Ala. 630, 9 So.

738; Nashville, €. & Bt. L, Rve 0.V, Crosgby, 124 s&i&g 33,

?@ %.t ?q

The trial court 4id mot exr to & veversal in overruling
the objection interposed by plaintiff to the introduction in
evidence by the defendant of a werranty deed %W@ﬁ on
fpril 15, 1955, by one Thomas Wilson to the defendant, which

deed purports to convey the entire section. The deed was ad-

mitted punly for the w-.m of showing color of tizle., The

sole -_ﬁ%.ﬁ:wtﬁmﬁ the deed was offered “as color of

tigie” wagy "“We objeet be suse Lt is not shown thet the dee

fendant took possession under this deed.’

fit to introduce this deed we do not know bug
its offer in evidence as color of ritle was subiect to the only
ebjection interposed.

One of the assigoments of ervor le based gn the fact

that the trial court vep “No, he éidn't" to the following

statement made by one of plaintiff’s counsel: "May 1t please

hat he wes claiming

the nmmﬁ the witness testified that wag w

untll be got his deed from Thomas Wilsom:” Ko objection or ex-

ception was made to this remark of the court, nor was there &

motion for mistriel. MHoveover, we do pot think the remark pre-

judiciel. Ve hold the assigmment of exwor to be without merit. -

Tucker v, Tucker, 248 Ala. 602, 28 So, 2d 637,




14,

error £6 reads: “For that the court

erred in overruling the chjection of the Plaintiff to

questions and testimony @s to "how long the defendsnt had

h@@m Laying ai&im to tﬁ& 3@&@ e This assiznmen

t of error is

ﬁ@@j@@ﬁ&ﬁ%lw - Q@@§§ v, Adcing, Eﬁ& dla, 316, 44 So. 53; gable

202 Ala. 397, 96 So. 508; Wooiten v. ﬁﬁﬁtﬁﬁg 218 Alas. Iﬁﬁg

117 Bo. 652; Kere v, Friedrich, 220 Ala. 38L, 126 Bo. 837,

An objection after & responsive answer Lo a guestion
which indicated the neture of the evidence sought to be

elicited is wot timely. - Seott w. Parker, 216 Ala. 321,

113 So. 455; flabams Power Cu. v, Edwards, 219 Als. 162,

121 So. 543; Huntsville inittinms Wills v. Butner, 200 Ala.

- 288, 76 So. 34. Because of this rule assigmment of error 29

does not show

reveralble erpor,

dgnments of errvor 2»§$ 1924, 27 and 28 present
nothing for review. ?ﬁﬁy.ﬁ@ not allege ervor for failure to
grant the motion for mew trial, mer do they allege @@x&?;%?
the trial court in any respect. This court has rep@&ﬁéﬁ&y
held that only adverse %@iiﬁg&-ﬁf t&@.$$i%1 court are subject

to an assignment of errvor on appeal from a Judgment in a civil

case based on & jury verdiet. - Bertolla et al, V. Raiser,

Sups. G, ﬁEg 1 piv, @%u*“?%mm%@mm ve State (ala.y, 99 o, 2d
198; Mulkin v, MoDonoy

2 Construction Co. of Ga., 266 Ale. 281,

95 So. 2d 921; Rimg v. Jagkson, 264 Ala, 339, 87 So. 24 623;

Cemtral of Ga. Rv. Co. V. Mobanlel, 262 Ala, 227, 78 So. 2d 290;

Life & Cesuslty Ins. Co. of Tenn., v. Womes

ks 2‘2@ &é}-ﬁim ?@s$

151 go. %&@g




&&sx&mm&m& of exror 30 is concerne ad W&@i(% gm@stiw&

_ mh&s& was. n@t aaswareﬁ by the w&t&a&&. There &sa &ﬁﬁraférﬁg

o reversible error shown by this a&gfgmmﬂﬂ . - H@r@gg

tzatlezs, Ine., v. Foreman, 260 Ala. 141, 69 go. 24 459;

%iliaﬁﬁ e Jweme, 248 2la. 412, 27 so. 24 783,

Charge 17 raqaa&m@é by the plaintiff wag refused withe

ocut error. If nol @ﬁh@r@iﬁ@ bad, 1t was properly refused for

the reason that it tends to ignove the defendsns’s claim of
titlie by prescription.

We have given songideration to &1l of the assigmments
of error which arve i proper form and which have been SuEEL~
clently argued ig brief, we find no error to K@?@Eﬁ& in @my
of thoge &&ﬁiﬁuwﬁwaﬁe- It follows that &ﬁ@ 3Q¥ﬂwﬁﬁa ﬁf the

ﬁxi&i Mmuxﬁ &@ @ﬁ& t@ b@ &ﬁﬁi@mQAg Eﬁ ﬁs B0 @rﬁ@f@ﬁ

FFIRMED.

iiﬁﬁgﬁtﬁa '3- Jep Simp
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THE STATE OF BLARPATS- - - JUDICIAL DEPARTSENT

THE SUPHEBME COURT OF ALABAMA

SERING TERH, 1957

.1 Dav. 697
3. D. Morris,
To
Claude Yancey,

Appeal from Belidwin Cliprcult Court.

STAKELY, JUSTICE.

3 - ba 13‘*%3?1““"&.3 {ap@@}.lm’t} bz*g f‘h’i‘} ‘ﬁ&iﬁ st ﬂm ﬁ@m{ &@'ﬁig}ﬁ {}f
‘ejectment egainst Claude Yamcey (appellee) to recover possession
of 57.85 acres of la

particularly described as all of Section 2%, Township & South,

1w situsted In Baldwin County, Alabams, more

Range 1 Bast, lying east of Bay Minetie Creek., The case was btried

on the complaint of appellant and upon the plea of the gemeral issue .

filed by appellee. Under § 9hl, Title 7, Code of 1940, the plea of

the genersl issue is an admission that the defemdant is 1n possession

of the premises sued {or. AT the conclusion of the appeliantls case,




2.
when the sppellant

had rested, the appellee without offewing any

evidence moved the court Yo exciude the appellant’s evidence and

reguested in wribing thet the general cherue wifh hypothesis be

given in his fevor. The court gave the general charge with

hypothesis for the appellee, Theve was a verdict by the jury

on which the court rendered judgment for the sppelles., This

appeal followed.

On the trial of the case J. D. Morris {appellant) introduced
in evidence a certilied copy of a pabent from the United Eﬁa;w:%

< o Vorris, the gppellant, also Inbtroduced in evidence 2 guit olaim
# Liteh Wilson and wife

deed %o the resl estate here involved fro
to J. D, Yorris dated Jam
1954
real esbate here Involved from Eta Wilson Davison and husband fo
end recorded June 17, 1955..

eman, testified that her

and alsc inbroduced in ewvidence a quit claim deed to the

e L. Horriz dated June l& 1955
Mary EtSa Wilson Davison, an aged w

grandfather was “old man Fenry Thomas Wilson".. He came from Sumber

County up on the Tombigbee River and further that he had lived on
the property involved in this suit and that she had been on the
property with him and that he had
some iz trees that were still stam
iing o her %%tm when she was a small girl her grandfather

'gg Mrwhew T L W& @g

iing at the time she was there..

had showed her this piece of property and had pointed cut the piace
home hed stood by some £iz trees that were still

where hls old
standing at that time., She further testified thet the place
polnted oul o her by her grandfather was the same property which
O Do Horris now claimez.
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3. D. Morrls {appellant) examined Lucious B. Wilson, who
testified that he wes & baother to Urs. Yeuy E@%&-%ﬁ&@@q Davigon

nd M. wm%chfwilam% %mw uasﬁi SEd i@ the csusg mﬁﬁ %&&g {lande

@m&% &*m %%@ f@@&mwmﬁga e “@?&.ﬁ@ oo aww& in a ey

tavern that Ghey had o sullt over the land all right and be wanisd

s that my brother had an interest in some land

me Lo coue up hers

and wes fixine %o sell it to M. Morris end I investlgated 1T and

found 1t was.”
¥, P, Green, & witness for J. D. Yorwis, ldenbtified Ghe land

in oueshlon and identified 1Tz locsbion, testifyling further that

J. T. Vorris was in possession of This land es far back as 1B,
that he hed 2 house on this Jlond and had cut and rencved Cluber
from this land. Aecording to his btestimony, Clzude Yancey had
pever glsined fthe property which is.-the. gubleet of This sulilf.

Tred Wilson, & wibness for the appellisnt and & llcensed

ivil Engineer and roeyor, Deatillied thet ke had been hired
by {laude Yencey on February 3md through February Gth, 1550, to
survey four acyrds which ﬁiau&@.?aﬂﬂﬁy aﬁaﬁmﬁﬁ'ﬁ@ owm in § 2b,
Te 4 8, Be 1 By Thoo plav 3 Liﬁﬁaﬁfﬁﬁ‘ﬁﬁi on mede at thet Sin
was introduced in evidence by the plaintilf. Pred Wilson fﬁ@&h&@

segbified thet Claude Yencey 414 not at the time of the survey

ciainm any pert of Sectlon 2% emeept the four gcres nobed in the

piat mentionsd above.

Juliue Cooper, @ witness for 4. U, Horris *&ﬂQﬁElﬁm b

'%%ﬁﬁiﬁiﬁﬁ ﬁha@'m@ B@Jﬁﬁﬁfga'ﬁﬁ¢¢& 2 howse on the p@@p@rﬁv &rvmﬁ el
in this soetion and cleared %ﬁ&@ywrmaﬁ.ffmm the lond and that he

also used the land for unicading 2
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The tegtlinony of J. D. Yorris wes Tthet he $ook possession

of the property in the summer of 1940 and further thet in 1040 he

—moved & house to the property 9 lsber Love the Nouse dowm and

erected another at the same

place.  He Purt
cleared underbrush on the land, that he permibt
and that he burned um

her bestbified thet he

ed gasnd to be haulesd

from the propeviy erbvrugh on the north end

off the property and geve hunting permibts oz all the property and
that during that perioed unbil Jast £all {1955}, no cohjections were
made. J. Do Horris Durther beptifled that sand was hauled from
the property Cive %o eight years ago or possibly longer. The tesbi-
mony of J. D, Norris showed without denlal thad be was in possession
without interference from 1940 until the fall of 1955 when Claude
Ty
in m_ m@ m @amﬁ o wwmmm glgns on a‘:;m properby while

?wm *&:mit 1@0@3@%@% mﬁ" %;ha m@@ m& :%.aw @&aw “%;0 %m Prope.

e Tha %?E%wm wes In posssssion.

As stabted the defendant {&gmm@@ } rested without presenting

any evidence. Tendencles of the evidence showed that J. D. Morpis,

land sued for in 1840.

the appellant, haed had posgession of the

Ag we understend The recerd, neither of the parties fo this suid

showed ¢ifle To Che property, mt this @@%@% in 2 runber of oczsos

has ruled that bare possegsion with nothing more ls sufficient fo

susbain an actlion of ejectment as zzainst = bere tregpasser or
under & later possession,

. Echols, ©39 Ala, 421, 195 So. 439,

el waes an actlion of ejectment, the plaintiff falled o Intro-

duee any proof of record title o the sirip of land involved In

the guit but ¢id show

%




50 |
unber of years pricr To the possession of the defen

i %t s I

this case thisz cowrt, spesking through Mr. Chiel Justice Anderson,

cdant, but there iz another well recognized

tionm o rule th

R =t when neithep mm T

lishes titlie, the plaintiff way recover under an
actual, previcus possession as apainst a mere

-,

under a later possession, * % ®.7

Bixr

565, T So.2d 2943 28 C. J. S. p. 862,
Tendencies of the evid

ence show that the plaintiff went
into possession of the lend invelved in this selt in 16480. This

nd removing underbrush frow the land, by

»

AR ﬁx T W 1. ?@M@Esﬁ_m ag &y 1“ W ﬁh@g@ &ct& - vea

%o have been for s musbef of years prlor o the possession of the

defendant. We, thersfore, think That unde

' the principle stated
affiveative cherze. '

b we have sald thab the Judsment of the '

It ressits Ifrom why

iower court must be reversed and the cause remanded.

Livingston, ﬁ' E"'*’ L&W&@ﬂ and Merrill, Jd., Gongur

Hood v. Johoston, 210 ila. 617, 95 So. 75;  Smith v. Crm, ol Ala.
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Je. D MORRIS ' , Appellant

vs.

CLATUDE YA.NCEY s Appeuee’

From BAIDWIN Cireuit Court.

No. 2806
" The State of Alabama, }
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I, J. Render Thomas, Clerk of the Supreme Court of Alabama, do hereby certify that the fore-
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.. of the opinion of said Supreme Court.in the above stated cause, as the same appears and remaing-of . i
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Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, this the._ ... 4%h day of
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Crerk of the Suprer;le Court of Alabama




AMENDED MOTION

J. D. MORRIS ¥ IN THE CIRCUIT COURT OF
PLAINTIFF * BATLDWIN COUNTY, ALABAMA,
Vs * AT LAW.
CLAUDE YANCEY ‘ *
DEFENDANT *

Comes the Plaintiff in the above styled cause and amends

his motion heretofre filed in said cause to read as follows:

J. D. MORRIS | *  IN THE CIRCUIT COURT OF
| PLATNTIFF %  BALDWIN COUNTY, ALABAMA,
VS * AT LAW.
CLAUDE YANCEY *
DEFENDANT =

Comes the Plaintiff in the above styled cause, and moves

the Court to make an order directing the Clerk of this Court to

retax the costs in this cause assessed or charged against the '

Plaintiff, and fox éréﬁn&$ bf'$éid"motion, assigns the foilowiﬁg,
separately and severally:
1.
That the defendant subpeocnaed 1% witnesses.
. _
That 17 witnesses proved up and collected witness fees.
3.
That under the pleading f£filed by the defendant only one
: mattef of fact was available for proof by these witnesses, being
that of possession.
4.

| That of the said 19 witnesses: 17 proved up their éﬁﬁenaaﬁéé‘

and the defendant dd&d not examine any of these witnesses as provided

under Title 11 Section 50 and Section 77.
5.
That the costs of the 17 witnesses total $102.75 and the
Sheriff and Clerk cost for these witnesses total $80.80.
| 6.
That the defendant caused a total of $183.55 as witness fees

and costs of which it is submitted the cost of all but 4 of such




should be retaxed.

WHEREFORE, FPlaintiff prays this Court to make an order
directing the Clexrk to retax the costs in this case by omitting

or striking therefrom said item of:

a. William Horton $ 6.50
b, Fred Smith 8.20
dC. Thomas Wilson 5.00
» d. Fred Wilson 7.45

e. Pete Dolive 4.80

£. Jim Jones 5.20

G Walter Foster 5.00

h. Ernest Andrade 5.50

i. Wwillie Mastin 5.40

Ja Harry Durant 7.20
iX. Luke Wilson 5.00

1. C. J. Harrud 6.50

m. Johnny Harrud 6.50

e Odle Wallace e 5’00 R e S

©. Emmitt Brewster . 6.50

p. James Roberts 5.50

qg. C. T. Blalack 6.50

_CLERK'S FEES $34.60

- SHERIFF'S FEES $46.20




DEMURRERS

J. D. KORRIS 3
IN 7ER CIRCUIT CcoOmT orF
PLATNTIFF b ] o
BATDWIN COUNTY, ALARA oL o
Vs Q -
' AT LAW
'i‘lLi’;..‘nﬁ iy ;
CLATLDE TAWCEY {
TEFENTANT (}

Comes now the Defendant in the zbove siyled cause znd demurs to +the
Plaintiff's kotion to Retax cost and for grounds therefor says as follows:
To Gection Ope of the Plaintiff's Yotion the Defendani files the

following demurrers:

Lo

3
o o
]
[ =)
o
6

T that a Defendant summoned 19 witnesses is no grounds for
retaxing cost.
2.
The FPlaimtiff fails to assign sufficient grounds for the retaxing of
cosd.
For Section 2 of the Plaintiff’s motion the Defendant files the following
grounds, |
3
The Plaintiff fails tc show who subpoenzed the 17 witnesses menticned
ih this section.
L
The fact that 17 witnesses proved up and collected witness fees is not

grounds for retaxing cost.

-

Se
The Flaintiff fails %o siate sufficient grounds to grant a metion %o
- retax the cosi.
Te Secticon 3 of the Plaintiffis Motion, the Defendant assigns the
following demurrers.
6.
The matters alleged therein are but a conclusion of the Fleader,
T

The metiers alleged therein are not sufficient grounds for retexing cest.




The Defendant assigns.the following demxrrers to Section i of the
Plaintiff's Hotior.
8.
The matters alleged in this sectlon do not state sufficient grounds
for retaxing the cost.
To Section 5 of the Plaiziiffws_ﬁotion, the Defendant files the following
cenmurrers: .

[»}

Q.

The Fact thet the Cost of 17 witnesses tohtals %102.?$ and the Sherif?
and Clerk cost for these witnesses totals $80.80 is not grounds for retaxing
the cost.

iC.

The Plaintif? fails to allege facts sufflcient te grant his motion to
retax the cosi,

The Defendant files the following demurrers to Section & of the

Plaintii? motion.

The Plainbiff fails: to zalleze sufficient Ffacts to grant his moticn
: =

~to retax the cost.

Ceomes now the Defendant in the above styled cause and files the following

derurrers Lo the Plaintiff's Notion as thev hold and each and every cound

and secticn thereol separabtely and severally.
iz,
Sufficient grounds for feitaxing cocst have not been stated.
13.
For Aught appearing the Defendant did not subpoenz more than two witneeses
for eéeh'i‘act to be proven. _
1.
For aught appearing the flaintiff dees not have a metion before the

court for his coensideration,

Wilters & Erantley

Attorneys for the vefendant




