THE BANK OF ATMORE, A
CORPORATION,
IN TEHE CIRCUIT CCURT CF
Plaintiff,
BALDWIN COUNTY, ALABAMA.
Vs.

W. V. PHILLIPS,

Lo g e L owe 3 b ot 2o Lome L an- L J

Defendant.

AMENDED PLEAS

Comes the defeﬁdant and zmends his answer heretofore filed
in this cause sc that, as amended, it reads as follows:

Comes the defendant and for answer to the complaint hereto-
filed in this cause and to each and every count thereof, separately
and severaly,sets down and assigns the following separate and

several pleas:

1

1.

Ee denies the allegations of said complaint.

| 2.
””im'ihéf prior to the execution of the note which is the basis
of this action, Lambert C. Mims, who is the person who received
the money for which the note in this suit was given, was in-
debted tc the defendant in the amount of $22,500,00, by promis-
sory note, dated the 29th day of May, 1953, to secure the pay-
ment of which rnote the said Lambert C. Mims execuled a chattel
mortgage to defendant on the 29th day of May, 1953, which said
chattel mortgage is recorded in Miscellaneous Book 276, page 220,
of the Probate Records of Mobile, County, Alabama, a éoPy of
which instrument, marked Exhibit "A", was attached to defendant's
to Transfer this Cause to the T uity Side of this Court,
andé is, by reference, made a part hereof as though fully set out
hereinj that said chattel mortgage covered the following articles
of personalty: One 1952 Model Packard Sedan, One 1950 Model Stude-
baker Sedan, One 1950 Model White Tractor, One 1948 Model Trail-
mobile Van Traller, One 1952 Model Studebaker 2-ton Truck, and
Cne 12~-foot Van Body mcunted on said Studebaker Truck; that, on,
to~wit: March 23, 1954, the said Lambert C. Mims reguested the
defendant to release the foregoing chattels from said mortgage

so that the saidé Lambert C., Mims could use szid chattels as se-




006 U8 e

o)

curlty tec secure a loan from the plaintiff bankj; that Defendan
accompanied the said Lambert C. Mims fto plaintiffts place of
business In Atmere, Alabama, and there signified to a Mr. Sneed,
who was then and there the agent, servant, or employee of the
plaintiff, The Bank of Atmore, & Corporation, acting within the
line and scope of his employment as such, Defendantfs wiiling-

. _to the chattels above de-

E?

ness to relinquish nis prior clai

scribed in order to assist Mr. Mims in securing his loan; that
defendant, at the time and place as aforesaid, agreed with the
plaintiff bank, acting by and through its duly authorized agent,
Mr. Sneed, as aforesald, that he would release his prior claim

to the aforesald chattels so that the said Lambert C. Mims could

[N
n

give the plaintiff a chatd&el mortgage as security for h loang
that The Bank of Atmore, a Corporation, acting by and through its
Guly authorized agent, Mr. Sneed, through freud, or misrepresen-
tation, secured defendant®s signature zs maker of the note which
is the basis of this suit, when it knew that defendant hadé not
méégééd.fo sign as maker and knew that defendant was Signing said
note only for the purpose of his releasing his prior cliim on the
chattels of the said Lambert C. Mims; that defendant is an ignorant
and uneducated man who can barely read and write and that he has
had only a few months schooling in his wheole life; that he executed
the note which is the basis of this suit relying on the represen-
tations of the said Mr. Sneed, who was then and there the agent
servant or emplceyee of the plaintiff, The Bank of ALtmore, acting
within the line and scope of his employment as such, that he was
only releasing nis prior claim tc the chatfels hereinbvefore de-~
scrived and “that the plalntiff bank woulé- accept the szid chattels
as security for its said lcand tc Mims; That affer the note which
is the basis of this suit was in default and a2t a time when the
$2id¢ Lambert C. Mims had flled a2 petiticn in Bankruptcy in the
United States District Court in Mobile, Alabama, the defendant
repeatedly tried tc geﬁ the plaintiff to claim the articles of
personalty hereinabove described on which the said Lambert C. Mims
had given the plaintiff a chattel mortgage as security for the note

which is the basis of this suit; that the said Lambert C. Mims was

adjudged a bankrupt on, to-wit: Junme 1, 1954; that defendant




after the note which is the basis of this suit and after the
said Lambert C. Mims had been adjudged z bankrupt repeatedly
Tried To getl The Bank of Afmore, the plaintiff, to exercise its
referred claim and to secure the relezse of the aforementioned

from the Trustee in Bankruptey,
chattels,/at a time when the chattels couid have been sold for

ke

Four Thousand ($%,000.00) Dollars, which was more then was then

due on said note; that the plaintiff bank refused to secure the
 release of said chattels under their preferred claim and that
the sald Bank also refused, or failed, tc help defendant to se-
cure sald articles of perscnal property when defendant had a
sale for said articles in the amount of $%,000.00 and so infor-
med the said Bank of Atmore, the plaintiff; that the Bank of
Atmore's fazilure to collect the amount due on the note which is
the basis of this suit was occasioned by its own failure to pro-
ceed against the szid Lambert C. Mims and the chattels above dew
scribed, wherefore the plaintiff should not recover against the

defendant in this case.

_ 5:=_mm
Comes the defendant and.without in any way confessing the
Plaintiff's demand,as a. defense to the action of the Plaintiff, says: that
the said Flaintiff is ind@b@e&.to the said defendant in the amomt of Seven
'Hmnd;ed Eighty-three($783.00) for this: that since the note, subject of this
Suit, was filed miri'bh The United States Bankrupt in Mobile, Alabama, the said
Eﬂainﬁiff'he:ein,'wrongfully seized & deposit to the accownt of the defendant
herein, J'E‘.’. V. Fhillips, in the amount of Seven Hundred Eighty Three($783.00)
Dollars, and has withheld this sum from the said defendant withoub just cause,
which sum the defendant hereby offers io seﬁnof$ against the demand of the |
- plaintiff and he claims judgmenb for the excesse
N

gomes-ﬁhe defendant and without in ary way confessing the plaintiffts
&emand, as a defense tothe action of the plaintiff says : vhat at the time
said action was commenced the plaintiff was indebted to the dbfendan® in the
sum of four thousand(§l,000s00) dollars for this: that the Flainifs, by its
abtorney or age?t, Honorable Ieon Brooks, did release to the U S District Bankrupt
Court at Uobile, or refuse Fo accept from the Trustee of sai&;Bankrupt Court the

said chattels, to-wit: one 30 £t van-type Trailmobile trailer, painted white, in
zood condition; one 1952 R-17 A Studebaker truck with van-type body;




pong
c;o’E Tateral on the morbgage securing the promissory nobe subject of This su_t,
which chattels were in the possession of the United States Danlaruph lert-,
under the immediate control o of the Trusbtee in Bankrupucy of said court, which
see through his abbtorney Homorable Chris O. Delaney, offersd said chai?tels
to the Bank of Abmore through its agent or attorney Homorable Ieon Brocks, and

the said Honorable Leon Brooks , acting in the line and scope of his employment

}:J

aeclmed uo receive said chatiels, which then had a value of

—

our Thousand

{3L1,000009) Dollars, the date being on to-wib July 15, 1958 for all of which

F

‘he sgid Plaintiff is indebted Lo the defendant in the sm of Four Thousand
__(.%'51;,000.00) Dollars, which defendant offers to set off ageinst the demand of the
plaintiff, and he claims judgment for the excess, and the said bank Through
2 ¥r. J. E. Sneed, an officer, agent or epployee of same in the line and scope
of his employmen$ bas knowiedge vhal the defendan® herein received no considerabtion
for execubting said instrument, subject of this suibs
Se

Comes: the defendant and claims of the Flaintiff by way of recoupment the

sum of (L,000.00) Four Thousand Dollars damages for that on to-wit: July 13,

19511, the said Plaintiff through its a.gen'i; cr abtorney Honorable Ieon Brooks,

e ssees iy re;.used possess:r.on of

without the consent of the sald defendant,

" "the Tollowing chattels: One 30-L% van-type Trailmobile ftrailer, pe.n.ntad whi ﬁe;
in good cordition; one 1952 R-17-A Studebaker truck with van-iype body, of the
value of Four Thousand (§$,000.00) Dollars and designated as security on both
The promissory nobe and mortgage executed iy 29, 1953 from Lambert C. Mims to
We V. Phillips and on the promissory note and morigage subject of this suib
execubed by Lambert C. Mims to the Zank of Atmore, and which Izs% named note and
norsgage was also signed by We V. Phillips for the purpose of giving the said P
Plaintiff bank a pricr lien on said cha'b"oels ;/;gich action the said Bank of
tmere had knowledge through its officer, agent or empl gyee, ir. J. E. Sneed,
and thab g.n/:g.iiement exisbed between the said defendant W. V. Phillips the
said J. Ee Sneed, an officer, agent or employee of the said Bank of A‘qmore,
ac{:iz}g in _"‘Ghe line and scope of his employment a2t the time of said Llean by the
tank, that the said bank would upon default on said note to said benk. immediately
obtain possession of said property andddispose cf same at ibs meximum value in
accordance with the ferms of said note, and would apply the proceeds first to
The note from Lambert C. MEms to the said benk, and then would melke the remainder
of said sum gvailable to your d.e».endanu; which agreement was not carried out;

hence the damage to defendant W. V. Fhillips.

o snes
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THE BANK CF ATMORE,
a corporation,

IN TEE CIRCUIT COURT OF
Plaintiff,
BALDWIN COUNTY, ALABAMA
Vs. _
AT LAY NO. 3805
W. V. PHILLIPS,

Defendant.
N AMENDED CCMPLAINT
COUNT CNE ‘
a The plaintiff claims of the defendént Two Théusand Sixty-

five and 80/100 Dollars {$2,065.80) the balance due by promissory
[note made by him on March 23, 1954, and payable on to-wit: July 1,
5195#, together with interest thereon from March 23, 1954.

| COUNT TWC

The plaintiff claims of the defendant the further sum of

éFive Hundred Dollars ($500.00) as a reasonable attorney's fee paid
io” incurred by it in the institution of this suit on thé note de-
E cribed in Count 1, alleges that sald note contains a provision tha
‘”éthe defendant will pay a reasonable attorney’s fee for the collectl
;of said note by suit cor otherwise, and that'ﬁhé;fee claiﬁed ﬁerein
%is reasqnable. [ '

| " -The plaintiff avers that the note sued on in thls complal
icontalns & waiver Dy the dOfenaant of his exemption of personal

fproperty and uhe Dlalntlff claims the benefit of such waivef;

orl

nt

ROOKS & GARRETT

By ZMJNM

ﬁ Attorneys for Plalntlf;. :
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THE BANE COF ATICRE, A {

CORPORATTCN ] IH THE CIRGUIT COWRT OF
PLATRTIRE ¥

78 i BAIDWON COWTY, ALARIN.

_ 6 }

¥.V. PHIILIPS, ] AT TAW.. 0. 2805
0
DEFENDANT. 3

-.COLES. She defendant.-and. ameds his . answer here of-orewi"]__ea
in this.cause by adding uhe follwing plea %o each and every couns
of the mnded com"ola:mt separ: te_y and severa ,_Jy
Comes the defendant, W. V. Fhillizs, and claims of the plaintiff, the Bank of
Atmore, a corporaticn, by way of recoupment, the sum of Four Thousand (§l,000.00) Dollars,
damages for that, on to-wit: July 15, 195k, the said plaintiff, through its agent or
attorney, Honorable Leon Brocks, zcting in the line and scope of his employment, refused
possession of said chattels, when offered to said agent or attorney by the Trustee
T the U S Bankrupt Court at Yobile, which acticn was 2 breach of an oral &gﬁeemen'b

beitmween the séid defendant, We V. FPhillips and J. E. Snead, an agent, servant or -employee
=} cornoramon, g
of the Bank of Atmore/ plamu 1ff herein, acting in the line and scope of his employment,
That the said Bank of gbtmore, would, upon defeults of said nobe %o the s2id Bank of
—bbmore, dmmediately aet to-obtain 'DOSSG:SS:LOD. of said chattels, coﬂa’beral on szid note,’
to-wit: One 30-f% van~type trailer, painced white, in good condition,; one 1952 2-ton
Studebaker truck with van type body, sellifig same 2t its meximm value in accordance
with the terms of said note, then apply the rroceeds Tirst to the nobe from Iambert
Co Mims to the said Bank, then would meke the remainder available o the defendant herein;
wigich agreement was not carried oub, hence the damege in the swm of %l ,000.00 to the
defencanb, We V. Phillips, holder and ovmer of z merbe gage lien upon said chabttels,
T?Dﬂ

~ Comes: the Defendant, We Vo FRillips, and claims of the Flaintiff, the Bank of
At;nqre., a corporation, by way of :cjecoupmepi:, the sum of Four Thousand ($1:,000.00) Dollars
damages, for thab, on to-wit: JL.'ly 15'_, 195L, the said Plam‘uﬁ;, ‘throvgh its agent af

awtomoey, IIorwor ble I.eon R‘ooks s acting in uhe 11:19 and scope of his employment, disposed
- for'a sum less than there reasonable value P :

of certain chattels,/to-wib: one 30-1Ih Van~Uype trailer, painted whibe, in good conditions

one 1952 2-Gon Studebaker truck with van—type body, which action wes in vioclation of and

z. breacg}n‘ of an aral agreement bebween the defendant herein, W. V. Phillips and J. Ee

Sneed, an agent » servant or employee of said Benk of Abtmore, acting in the 1line and

scope of his employment, which agreement was in words and figures 25 follows: that in

the event of 2 default on the part of Lambert C. Iims on his nobe to the sz2id bank,

the s2id Bank would act immediately to obbain possession of sald chatbels, collaberal on

said nobe from Mims %o the bank, and would dispose of same at its maximm value, in
accordance with the terms of said nobe,
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then apply the proceeds first to the nobe frop Iambert . Mims to the said Rank,

then would make the remainder availalble to Tthe defendant hereing which agreenent was:

not carried outb, hence the damages in the sum of $L,00C to the defendant W. V. Phillips,

holder and omer of a mortgafe lien upon said chaitiels.




to each and every count of the amended complaint, separately an
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THE BANK OF ATMORE, 4 Q
CCRPORATION, Q
y IN THZ CIRCUIT COURT CF
Plaintiff, 0
0 BALDWIN COUNTY, ALABAMA
VS, ¢
0 AT L.AW. N0. 2805
W. V. PHILLIPS, 0
{
Defendant. ¢

Comes the defendant znd amends his answer heretofore filed

4]

in this cause by adding the following separate and several plea

u

severally:
A,
That defendantts execution of the note which is the basis
this suit was obtained by fraud and misreprentation on the

part of the plaintiff Bank of Aitmore, acting by and through its

duly authorized agent, servant or employee, in this: That on,

withﬁﬁhé 235& ds j o;'ya”ch l,p% one Lembert C. Mims was indebted

to the defendant in the amount of $22,500.00, to secure the payment
of which sum he haé given the defendant =z chattel mortgage on cer=
tain trucks, automobliles and trallers; that tThe salc Lambert C.

Mims requested the defendant to relinguish hls prior cléadmm to said

+

chattels sc that the szid Mims could secure a loan from The Bank

cf Atmore; that the defendant accompanied the said Mims To plain-~

N

tiff's place of business in Atmore, Alabama, and there entered into

™

an agreement with one J, E. Sneed, who was then and there an agent,

+

servant or employee of the plaintingf, acting within the line and

~gecope-of-his-empleyment-as suchy to release his pricr claim to the
aforesaid chattels so that the said Lambert £, Mims would give the

plaintiff a chattel mortgage as security for his loan; that the Bank

of Atmore, a Corporation, acting by and through its duly authorized

™

agent, J. E. Sneed, as aforesaid, secured defendant®s signature as

")

Maker of the Note which is the basis of this suit, when it knew that

-

ad not agreed to sign as maker and knew that defendant

v

defendant

- o

was signing sald note only for the purpose of releasi

011

to the chattels of the said Lambert C. Mims; that defendant is an

ignorant and uneducated man who can barely read and write and that

S

his pr r CiaiMm
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he has had only a few months schooling in his whole life; that
he executed the note which is the basis of this suit relying on
the representations of the said J. E. Sneed, who was then and
there the duly authorized agent, servant or employee of the
plaintiff, The Bank of Atmore, & Corporation, acting within the

line and scope of his employment as such, that he was only re-

the plaintiff bank would accept said chatiels as security for its

loan tc the said Mimss; that defendant received none of the proceeds

-

“of said loan for which said note was given of which fact the plain-

tiff, through the said J., E. Sneed, had knowledge; wherefore the

1 ~

plaintiff should not recover against the defendant in this suif.

Be
The defendant, for answer to the complaint, saith that the

note, upon which this action was founded, was not executed by him,

leasing bis prior clsim to the chattels of the szid Mims and that

.07 _by anyv._ocne auvthorized to. bind him in the premises: and he mekes = -

cath that this plez is true.

Nf Jf S 75 s

:X_m %M '@{

AT ORNEYS FOR,DEﬁEk SanT

STATE OF ALABAMA,  {
COUNTY CF BALDWIN. (

Before me, the undersigned authority, personally appeared
Wo V. PHILLIPS, who 1s known to me and who, belng by me first
duly and legally sworn, on oath depcoses and says that the alle-
gaticns contained in the above and foregoing Pleas "A" and "B"

are true ané correct. 2

Sworn to and subscribed befcore me on
‘tember, 1956. e .

LR e ,4/,7 szz;/§7/z%4?yxf—/”
e A “”NOT@RV DGBTIC BALDWIN EOONTY, ALLE.
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THE BANK OF ATMORE,
a corporation,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ATABAMA
AT TAW

Plaintiff,
VER

W. V. PHILLIPS,

Defendant.

. Mot S Vit Yoy e Vel Wgen s i Syl Vit W

DEMURRER
Now cocmes the plaintiff and for demurrer to the answer
or pleas Numbered 3, 4, 5, 6, 7, 8, 9, 10, 11, 12 and 13 filed by

the defendant in this cause {on August 21, 1956), each separately

and severally, assigns, separately and severally, the following:
1. It does not constitute a defense to the amended
complaint and raises an immaterial issue.
2. No facts are zlleged to show any duty or obligation
on the piaintiff to foreclose the chattel mortgage described in the

plea before suing on the note described in the amended complaint.

not liable on the note described in the amended complaint.
4. No facts are alleged to show that the defendant did
not receive the consideration or proceeds of the note described in

the amended complaint.

5. No facts are alleged to show that the defendant re-

stored or offered to restore to the plaintiff the amount advanced

or loaned by it on the nole described in the amended complaint.

6. No facts are alleged to show any duty or obligation
on the part of the plaintiff to enforce the mortgage which secured
the note described in the amended complaint.

o 7.. Ko.facts are éiléged to show that the property dé-
Escribed in the mortgage which secured the said note described in
ithe amended complaint was the property of the defendant.

8. The allegations thereof are vague, indefinite and un;
certain.

9. The allegations thereof are vague, indefinite, un-
certain and incomplete.

10. No facts are alleged to show that the defendant ten=-
dered to the plaintiff the full amount due on the note described

|

3. No facts are alleged to show that the defendant is -

B




in the amended complaint before this suit was filed.

11l. No facts are alleged to show that the defendant had

| any interest in the property described in the mortgage which was
igiven Lo secure the note here sued on.
12. TNo facts are alleged to show when the plaintiff

gagreed to utilize the property described in the alleged chattel

'xmortgage before brlnglng suit on the said note. _ s

13. No facts are alleged to show which agent, officer,
servant or employee of the. plaintiff made the alleged. agreement.
with the defendant.

14. No facts are alleged to show that the.agent, ofﬁicer
servant or employee of the plaintiffi was acting within the line. and,
scope of his employment at the time of the making of the alleged
agreement with the defendant. -r L

15. For aught that appears in the plea, the alleged

agreement by the plaintiff with the defendant was not made before

the execution and delivery of the note here sued on.

16. No facts are alleged to show any fraud or miﬁcoﬁduct
on the part of the plaintiff, : e;
17. UNo facts aéé alleged to show any iﬁjury to the @e—

fendant. ?: : : o
18, TWo facts are aileﬁed to show that the de¢endantrwas
in de ault on the note descvlbed in the amended complalnt on July l
195k R : )
19. No facts are alleged to show that the! note descrlbed

in the amended complaint wasipast due on July 15, 1954. o

20. DNo facts are alleged to show any duby- on the p1a1n~
“?tiff”té have ‘taken the property described in the plea into its
gpossession at any time.

21. The said plea does not state a cause of action again
the plaintiff.

22, The allegations of the plea are conclusions of the

eader. Q‘ 73- 7\—55 .

g
£

»

y S5 opdee y M

Attorneys for plaintiff s/




THE BAWK (F ATMORE, 4 Corp-

oration,
PIATNTIEF ,
s
.’.f';’. V. PHIILIPS,

DEFENDANT.

IN THE CIRCUIT GCOWRT OF

BALDWIN COUNTY, AL&BAE

]

g

1 AT 1AW

/ _
CASE K0. 2805

{

{

Comes the Defendant and amends his answer filed heretofore to read

as follows:

THE BANK CF ATMCRE, 4 Corp-
Sration,

PLATUTIFF,
7S | '
Y. V. PHITLIPS,

DEFENDANT.

Comes the Defendant and for answer to the complaint in the above styled

catse and %o each phase thereof separately and severally shows as follows:

¥ THE GIRGCUIT COURT OF
BLLDWIN COUNTY, ALABAMA
AT 14T

- CASE NO. 2805

MR kmed e RO M

b=

1.

He denies the allegaticons alleged in Count One therescl,

Ze

Be dentles the allegations alleged in Cowmt Two therecf.

3.

For further answer to said Count 6me the Defendant deries liabiliity

under the said rromissory nobe alleged in the complaint and as grounds

for szid denizl shows that the said Plaintiff herein released or refused

the security of a chatihel mortgage, subject of this suit, saild release or

refusel-being without the consent of the Defendant herein, and the said

Dank through its officers or agents had kmowledge that the said Defendant

herein was an accommodation Party Lo said instrument, and that the said W.
L ,

Ve Fhillips executed said instrwment as an accommodation party by agreement

L.

That the said W. V. Phillips executed the said note subject of thi

suit as an accommodation maker for the purpose of waiving a prior lien

held by the said . V. Phillips on certain chattels proverty of Lambert

Co Mims a commaker on said note > waich chattels were mortgaged on Lo-wit:

CRELCR T IR

vy

M=y 29, 1953, to the said We V. Prillips otherwise kmovwn as Willism V. Phillips,

same being recorded in Ifiscellanecus Book 276, Page 220 on lay 29, 1953, in

the Office of the Judge of Probat

e of “obile County, Alabamae.
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. 5.
That the said W. V. Phillips specifically agreed with an agenb, officer,
servan"a or employee of the said 53nk of “tmere that the Bank was o take
as securiby on the said ins‘c:c'xmeﬁt subjeét 0 this suit, and evidence of
+he loan from the Bank of Abmore to Lembert C. Mims, the goods and chattels
1isted on said note as Collateral Security for said cbligation before the
“said Defendsnt woild sign as accommodation co-maker, and further that the.
said T Ve Phillips did not receive any of the money from the said note.
And mmher said W. V. Phillips did not receive consideration for execuling
the said note.
be
For further answer %o said Count Cne of said Complaint your Defendant
denies 1.1.9.:)_1 ty wmder the said promissory nobe zlieged in said cdmplaint
and that Defendant for said denizl shows that the said Plaintiff herein
agreed 0 acceph and did accept as collateral securily on said note the
chattels listed thereon as an agreement and requirsement belween saild
DeJ.enaanu and the Sa“...d Complainant herein, that the sald challel s, collat—
e':a.l securﬂty wod.cl be 3.rsi', U J..'.zed by the Bank before ae:nnd be nmade o
by the said Bank upon the Defendant in this cause,
Te
And the said Bank of Atmore through its attormey Honorable Ieon
Brooks, so informed the United States Lenlrupt at Mobile and also Their
Anuorney of Trustee -in Bankrupbcy handling the chatiels, security on the
mortgage upon which the present suit is based,and the said abiorney Ior the
Plaintiff herein informed O, LelNoir Thompson attornmey for the Defendant
herein,of such refusal to talke the property designated as security on the
chattel, subject of this suit and in werds and figures in woiting, stated

as foliows:

¥pr. Ceo “elioir Thompson
Bay Iingtte, Alabama
Dear Lelioir:

I have yowr letier of the 15th., further concerning the property covered

by the mortgage of L. Ce. m and “. V. Phillins to the Penk of Afmore.

=y

& few dzys ago Yr. Delaney, the trustes, called me gbous this proverty
and wanted the bank to take possession of it. I $old him then that we would
not be interested in doing this as we were ¢e1v1n5 upon the "esnonsz_bl_lty of
Vre Phillips. I should have thought of it abt the time but I did not, so I
overlooked telling him thab the bank's loan iIs current and vhab in the absence
of threatened danger to the securiiy-we could not take possession of this
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500K
property, anyhow.

£s lr. Delaney appears to went somebhing done to preserve the property
and as Mr. Phillips seems to be much concerned about LfllS, also, let me
suggest that you and ¥r. Dela.ney discuss the subject and try to come to
a sa“tls.‘.af:uo*'y wmderstanding as to what should be done. While we wanbt to
cooperate in every way with all of those interested in this property I would
like b0 emphasize agein that the bank feels that lir. Phillios is good for
the obligation to it and that if does not care to become invelved any more
Than lS necessary in the bankruptcy nmceeangs. I am sure that you and
ifr. Dels aney both wnderstand ouwr position.

Tours very truly,
/s/ Leon G. Brooks

TGB/mme

CC:

Ire Chris.C. Delaney
106 St. Joseph Streed
Mobile, Alabama .

(9]

C: The Bank of &tmore
Abmore, Alabama

The sald Plaintiff released or refused the following described equimment to
the damage of the Defendant herein, and the said Bank through its officers
or agents had Imcwiedge that the said Defendant herein was an accommodation
party to sald instriment.
8o
- Notwi t‘zsua.nulng the statement made by & int_zf chfough it's.atfor"ﬁey

of record Honorable Ieon Brooks, the said FPlaintiff had filed the chatbel
nortgage as a preferred claim with the United States Eenkrupt Court ab Hobile
and afier so filing, refused o accent the property oi- any part of said
properéy covered by the chatiel morigage subject of this suit which was also
of a value of to-wit: Fowr Thousand ($LO00.00) Dollars at the “ime of said
refusal, and the said Bank through its officers or agents had knouledge that
the said Defendant herein was an accommodation parsy to s2id instriment s dn
accordance with an agreement between the said Eank of Abmore, it agent,

officer, or employee and the Defendant herein, W. V. Phillips that the said
Bank would exhaust the collateral, chattels listed on said nobe, before mak-

A_na de,.and on ohe defendant herein.
Ge

That your Defendant mede every effort to obbain possession of said
property designé"c.ed as security of the chatiel mortgé.ge subject of this
suit but to date has been tmable to obbain same 2nd said property having
greably depreciated to a present velue of to-wit: Three Humdred ($300600)
Dollars, your Jefendant is damaged in the amount of the loss of séid property

and the said Bank through its officers or agents had knowledge thab the said

Defendent herein was an accomodaticon party to szid instrument, and that

-EE:; PAGE é:



the said Benk of Atmore, its agen, officer, or employee had knowledge

o=
)
o2
-
of an agresment that the said collaberal, to-wit, chattels listed on said o)

. . . . . . e c
note would be disposed of for 2 meximum price and in zccordance with the -
£
terms of said nobe, 21l of which agresment was not carried oub.
' gl
10. .

Comes the Defendant and claims of the Plaintiff by way of recoupment
the sum of Fouwr Thousand ($L000.00) Dollars damages for tha®t on bo-wit: July
15, 195&;“"'1‘;ﬁé""'s"éi’d"'Plaiht’iff through its attorney of record Fonorabile Leon
Brooks, withows the consent of szid Pefendant, released or refused She
possession of chathtels to the value of Four Thousand ($1000.00) Dollars
designated as security on the chatitel moritgage subjecﬁ of this action and
the markel value of said chatbels having greatly and vermanently depreciabed

at the date of this action, and the said Bank through its officers or agents
had knowledge that the said Defendant herein was an accommodation party to
saild instrument, and that the said Benk of Atmore through its officer, agents
or emloyee had agreed vo exhaust collateral, to-~wit: chatlels listed on
said note subject of this suit, vefore suing on the said nobe and that by
reason of the failuwe of the said Bc.nk of At*ncre to carry out the said agree-—
mem:"c.he sa 1d c"za,cte'!s were also 105'., to nhe Defendant hersine.

1.

Comes the Defendant and without in anyway confessing the Plaintiffts
demand as z defense to the action of the Plaintiff says: Thabt the szid
Plainbiff is indebbted to the said Defendan’ in the amownt of Seven Hundred

Eighty Three ($783.00) Dollars for this: That the said Flainbif T wrongfully
seized a depdéi‘b o the account of the Défendant, e Ve Fhillips, in the
amomnt of Seven Humdred Eighty Three (§ ?83 00) Dollars , ané had withheld
this sum from the said Defendant without Just cause, which sum the Defendant
hereby offers to set off against the demand of the Plainbiff and and he
claims Judgment for the excesss

Comes the Defendant and withoub in any way confessing the Flainbiff's
demand, as a defense to the action of the Plazintiff says: That at the ‘bime
of said action was commenced the Plaintiff was indebbted %o the Defendant in
the sum of Four Thousand (§k,000.C0) Dollars for this: that the Plainbiff
by Honorable Leon Brooks, its abborney of record did release to Ue S.
Banlkrupt Court at lobile or refuse the following chatiels, same being

designated as security on the szid chattel Mmortgage subject of this suib:




(i

"One 30 £t van-type Trailmobile trailer, reinted white, in good condition;
'7 Cne 1952 R17-4 Studebaker truck with van~type body; which cchatiels were
in the possessicn of the United States FEankrupt Cowrt wnder Lhe immediate
comtrol of the Trustee in EBenlruptey of said couwrt which Trustee through

his atborney Honorable Chris C. Delaney offered said chattels o the Fank

) Tg ELRES

|
L3

N
o

of “tmore through its abtorney Honorable Ieon Brooks and the mid Honorabie
Leok —)rool-:s in h:.s O.LI"C:LE'—:L cemacrcy as said agent or aitorney declined to
""ece:.ve sc..:;.d chat‘bels whi ch haa 2 vc.lae of Four zT‘l'xc:n:lsc.nc; >LOO0,0G) Eéllaﬂ's )

on that cccasion, for all of which the said Plaintiff is m&eoteo. to the
Defendant in the swn of Four Thousand {($L000C.00) Dollars which she Defend—
ant hereby offers to set off agsinst the demend of %he Plaintiff, and he
claims judgment for ithe excess, and the said Bank threugh its oificer or
agent has knowledge that the said Defendant herein was an accommodation party
to said instrument, and there existed between the parties to this cause an
oral compract in which the said Plaintiff, its agent or employee agreed %o
exhaust the szid chatliels listed on the instrument herein sued on before
malking a demand cn the Defendant herein for payment of said note or any
__part thereof, et the said Plaintiff herein did not exercise its domimion
over sald chatiels bubt relezased them or refused the possession of said chabtels
in vioiation of the agreement herein set fourth.

3.
The Defendant for further answer to the complaint says, that he tender

to “:ne Plaintiff the amownt due t0 hipm, to-wit: Twenty Two Hundred Sixby

fn i

Five and 80/100 ($2265. 80) Dollars before the aciion comonceu and now

brings“‘c.he meney into courte

e

',;‘:l (éd ) '”/-‘ y
_ Py i
"'"‘.é.'(:torz}ey for "'he De_aervdan‘b. /
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THE BANX OF ATMCRE,
a corporation,
IN THEE CIRCUIT C

C
BALDWIN COUNTY, ALABAMA
AT LAW NO. 3805

Defendant.

L TN L DL S L L ) ]

AVENDED COMPLAINT

COUNT QNE

The plaintiff claims of the defendant Twe Thousand Two
i Hundred Sixty-five and 80/100 Dollars {$2,265.80) the balance due
by promissory note made by him on March 23, 1954, and payable on

to-wits July 1, 1954, together with interest thereon Ifrom March 23

COUNT TWC

The plaintiff c¢laims of the defendant the her sum of
Four Fundred Dollars {3400.00) as a reasonable zttorneyts fee paid

or incurred by it in the institution of this suit on the note de-

the defendant will pay 2 reasonable attorney®s fee for the collecti

of said note by.suit or otherwise, and that the fee claimgd herein

'%contains a2 walver by the deféndant of his exemptlon of persopai

preoperty and the plain iff claims the benefit of such wa*ver.

cribed in Count 1, alleges thalt said note centains a provision tha;

is reasonable. .
The plaint 1ff avers that the note sued on in this complai

3.

i
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THE BANK CF ATHMORE,
A Corporation,

IN THE CIRCUIT CQURT CF
Plaintiff,
BLLDWIN CQUNTY, ALABAMA.

LM, NO. _3805

Ve,

3

W. V. PHILLIPS,

WD KD D D AT D T KIS

Defendant.

TRANSFER

MOTION T

0
T THE - HONORABLE HUBERTM. HALL, JUDGE CF SAID COURT:

Now comes W. V. PHILLiPS, the defendant-in the above styled
cause, and respectfully shows to Your Homor by this his written
ané verified motion filed this day:

1. That he claims and asserts an eguitavle defense to said
action at law, the decision of which should dispose of the cause
and which cannot be disposed of on the law sidey

2. That the eguitable right or defense which he claims 1is
as follows: "That prior tc the execution of the note which is the
basis of this action, Lambert C. Mims, who is the person who re-

-.ceived the noney for which the necte in.this sult wag. given, was. .
indebted to Petitioner in the amount of $22,500.00, by promisscry
note, dated the 29th day of May, 1953, to secure the payment of
which note the said Lambert C. Mims executed a chattel mortgage
to Petitioner on the 29th day of May, 1953, which said chattel
Miscellaneous
mortgage was recorded in/Book 276, page 220, of the Prcbate Records
of Mobile County, £Alabama, a copy of which instrument, marked Ex-
Hibit "4%, is attached hereto, and, by reference, made a part hereof
és thoﬁgh fuilly set out herein; that said chattel mortgage covered
the following articles of personalty: One 1952 Model Packard Sedan,
~ One 1950 Studebaker Sedan, One 1950 White Tractor, One 1948 Traile
mobile Van Trailer, One 1952 Studebaker 2-ton truck, and One 12 |
foot Van Boly mounted on sald Studebaker Trucks; that in the early
part of 1954, on, to-wit: March 23rd, the said Lambert C. Mims,
desiring to berrow money from The Bank of Atmore, the plaintiff in
this cause, asked your Petitioner to release the foregoing chattels
from Petitioner‘*s morfgage so that the szid Lambert C. Mims could
use said chatteis as security to secure a loarn from the Plaintiff

Bank; that Petitioner accompanied the sa2id Lambert C. Mims to

—— - P




BOOK i}jiiﬁ PACF
fied to a Mr. Snead, who was then and there the agent, servant
or employee of the plaintiff corporation, acting within the line
and scope of his employment as such, Petitioner?s williingness To
relinguish his prior claim to the chattels above described in

order to assist Mr. Mims iIn securing his loan; that petitioner

never agreed to become guarantor or surety for the repayment of

" gg2id loanj; that it was not his intention to become guarantor or

surety for said loan; that in signing the note which is the basis
of this suit Petitiocner did neot xnow that he was signing as a
maker of said note and that he did not intend to sign as a maker
and &id not agree with the Bank of Atmore, the plalntiff, To sign
as a maker of sald note; that your Petitiorner is an ignorant anc
uneducated man with only & few months schooling in his whole life;
that he can barely read and write; that his signature to the note
which is the basis of this suit was obtained by fraudé or misrepre-
or mistake,
sentationd and that he signed the same through ignorance or mistake;
_that he received no benefit from the money which was ldaned by the
Bank to the said Lambert C. Mims; and that, because of the Bank's
failure to assert its priority to the personal property above Ce~
scribed in the Bankruptcy Court or to release the same To your
Petitioner, your Petitioner was himself damaged to the extent of
several thousand dollars.' |
3. WHEREFORE, THE PREMESES CCNSIDERED, your said Defendant

and Petitioner respecifully prays that upon a hearing of this
Motion Your Honor will adjudge and decree that this action be
transferred from the law side of this Court to the Egquily side and
thpmthe“sa;d shall”thereupon be docketed and proceeded on the
Equity side of this Court in the mmrner and form ag provided by

law and according to the rules of Bguity.

STATE OF ALABAMA,

COUNTY CF BALDWIL
r ,, u/”"’“/

Before me ouary Public in and for

said County and Statg, personally appeared w. V. PHILLIPS, who

has knowledge of the facts set forth in the foregoing claim, who,




being by me first duly sworn, says on oath that the facts here-
inzbove set forth are true and correct, according to the best

of his knowledge, information and belief,

““Sworn to and subseribed befere mé on this the 9’ day of Sep—‘
tember, 1956, /

/'

/ //”4/: % b e,

ﬁguary Puoliﬁ / Ba l%pin Coupty
A/abama. S

Z}j@-‘e mﬁ{.% - S}_
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STATE OF ALABAMA, 8
MOBILE COUNTY. 0

I, LAMBERT C. MIMS, in consideration of Twent Cy=TwWo thousand
five hundred dollars (w22 500.00) Dollars paid by William V. Phil-
lips, do bargain, sell, cellver and cecnvey to said William V Pnil-
1ips the following personal pronerty now in Mobile County, Alabama,
to-wit
~0ne-{1).1952 Packard Sedan K215688 (Encumbrance %o
Bank in amount $800,00)

One (1) 1950 Studebaker Sedan 695926

One (1) 1950 White WC 207 Tractor 1302-20355

One (1) 1948 Trailmobile Van Trailer #6-101-1899 (The last two items
have encumbrance to Pricherd National Zank in amount $1500.00)

One (1) 1952 Studebaker 2 ton Truck 4R-36872 (Encumbrance to Commer-
cial Credit Corp. in amount §400.00)

Cne (1) 72 ft. Van Body Mounted on Szuaeoaﬁer Trucke

.Fk

la -~
richard Netional

I ws rrart that the sald nronerty is free from all encumbrances
and that I have a good rlght to sell the-same. ;

Upon conditicn, however, that if I pay my certain rromwssory
note bearing even date herewith, given to the said William V. Phil-
lips or order, for the said sum of Tweniy-itwo thousand five hundred
dollars (%22, ;OO 00) Dollars, with interest at the rate of five(s)
per cent, accovdlng to the tbnor of said qOue, then this mortgage.
shall te v01d vut if default should be made in the payment of the
principal or interest above menbloned, or any part thereof, then
sald Williem V. Dbillips is hereby suthorized, tc take possesszon
-of..the above.dgscribed. personal .property qnu”acvertise_anste 1. th
same at public sale o tne highest bidder for cash, after giv1“g
thirty (30) days notice of the time and place of said sale by one
notice pested at the court house door of \Oulie County, Alabama, the
szid sale to take place either in front of the court house door of
szid Mobile County, Alebama or where the property is situated at the
time of the default. It is agreed that the said William V., Phillips
has the right to choose one of the zbove mentioned places as the
place of sale of ssid proverty, and his choice shall be final and
binding upon me. It is further agreed that the said proverty shall
be at the place of sale at the time of the ssle, whether sold at the
court house door of said Mobile County, Alabama, or where the prow
perty is situated at the time of default. The proceeds of sagld sale
shall be applied, first, to the payment of 21l costs of sald sale,
in CLQ&’Ds a reasonatle attorrey s fee; second, to the amount due upon
said note and interest; third, if any surplus remains, to be pald to
the undersigned. -

It is further agreed that the mortgagor herein shall retain
possession of the property as the agent &6f the mortgagee, until de-
fault in the payment of the mortgage debt hereby secured.

Executed this 29th day of May, I95&.

/s/ Lambert C. Mims {(SEAL)

STATE OF ALABALMA, {
0
MOBILE COUNTY. ¢
I, Fred F. Smith, Jr. in and for the County and State aforesaid,
hereby certify that Lambert C. Mims whose name is signed to the fore-
going conveyance, and whe i1s known to me, acknohledged before me on
this day, that being informed of the contents of the sald mortgage he
executed the same voluntarily on the day the same bears date.
Given under my hand this 29th day of May A4.D. 1953.
/s/ Fred F. Smith, Jr.
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3 BALDWIN COUNTY, ALABAMA
| W. V. PHILLIPS, % AT LAW
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‘pleader and Ho facts are alleged to show any misrepresentation on
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THE BANXK OF ATMCRE,
& corporation,

IN THE CIRCUIT COURT OF

DEMURRER TO DEFENDANT®S MOTION TO TRANSFER
CAUSE TO EQUITY COURT.

Now comes the plaintiff and for demurrer to the defend-
ant's motion to transfer this cause to the Equity Court assigns,
sepérately and severally, the following:

l. There is no equity in the motionm.

2. No facts are zlleged to show that the defendant has
any equitable defense which cannot be asserted on the law side of
the court.

3. No defense is alleged which cannot be asserted on
the law side of the court.

ke The allegation that the defendant®s signature on the
sald note was obtained by fraud is a conclusion of the pleader.

5. The allegation that the defendant’s signature on
the said note was obtained by misrepresentation is a conclusion of
the pleader.

6. The allegation that the defendant®s signature onm the
said note was obtained by fraud is a conclusion of the pleader and
no facts are alleged to show any fraud on the part of the plain-
Liff or its agents, servants or emplovees.

7. The allegation that the defendantts signature on the

said note was obtained by misrepresentation is a conclusion of the

the part of the plaintiff or its agents, servants or employees,
8. No facts are alleged to show zny mistake on the part
of the plaintiff or its agents, servants or employees.
9. No facts are alleged to show any duty or obligation
on the plaintiff to foreclose the chattel mortgage to it before

suing on the note described in its amended complaint.
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10. No facts are alleged to show that the defendant is
not liable on the note described in the amended complaint.

1l. No facts are alleged to show any duty or obligation
on the part of the plaintiff to enforce the mortgage which secured
the note described in the amended complaint.

12, The allegations of the motion are vague, indefinite
and uncertain.

13. The allegations of the motion are vague, indefinite))
uncertain and incomplete.

14. No facts are alleged to show any fraud or misconduct
on the part of the plaintiff,

15. No facts are alleged to show any misrepresentation
on the part of the plaintiff.

16, No facts are alleged to show any mistake on the part
of the plaintiff

17. Wo facts are alleged to show that any mistake of
the defendant was known to the plaintiff.

18. No facts are alleged to show any mistake on the part
of the plaintiff*s agent, servant or employee.

19. No facts are alleged to show that the plaintiff knew
of the defendant®s alleged mistake in signing the said note.

20. No facts are alleged to show that any agent, servanu
or emnloyégﬁﬁﬁégﬂgg?%ée defendant?s alleged mistake in signing the
said note.

2l. It affirmatively appears that the defendant could
read and write, and no facts are alleged to show that the contents
of the note were misrepresented to him by the plaintiff or by any
of 1ts agents, servants or employees.
| 22. It afflrmatlvely appears that the defendant could
read and write, and no facts are alleged to show that any fraud was
practiced upon the defendant by the plaintiff or by any of its
agents, servants or employees.

23. It affirmetively appears that the defendant could
Z read and write, and no facts are alleged to show that any mis-

} representations were made to the defendant by the plaintiff or by




failed to.assert its priority to the personal property described in

‘Lambert -C. Mims® is a . conclusion of the pleader, and no facts are

Srny 3‘”‘: -3 4-:1 ST
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any of its agents, servanis or employees.

2h. It affirmatively appears that the defendant had =a
mortgage on the personal property described in the said motion,
and no facts are alleged to show that the plaintiff or its agents,
servants or employees hindered or prevented the defendant from
asserting his rights under the said mortgage.

25. No facts are alleged to show that the personal prop-
erty described in the said mortgage was at any time in the posessic
or under the control of the plaintiff.

26, It does not allege when the plaintiff failed to as-
sert its priority to the personal property described in the said
mortgage or foreclose its said chattel mortgage.

27. It does not allege when the plaintiff failed to re-
lease the personal property described in the said motion.

28. It does not allege that the defendant was in default

on the note which forms the basis of this suit when the plaintiff

the motion.

29. It does not allege that the defendant was in default
on the note which forms the basis of this suit when the plaintiff
failed to release the personal property described in the said
motion.

30. No facts are alleged to show that the defendant re-
stored or offered to restore to the plaintiff the amount advanced
or loaned by it on the note described in the amended complaint.

31l. The allegation "that he {(defendant) received no

benefit from the money which was loaned by the bank to the said

alleged to show that any loan was made by the plaintiff to Lambert
Mims.

32. No facts are alleged to show that the defendant did s
receive the benefit of the proceeds of the loan made by the plain-

tiff on the note which forms the basis of this suit.

pI1
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10t
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33. No facts are alleged to show how the proceeds of
the loan, which was made by the plaintiff on the note which forms
the basis of this suit, were disbursed or paid out.

3hke It affimmatively appears that the loan made by the
plaintifl was made to the defendant, W. V. Phillips, and Lambert C.
Mims and no facts are alleged to show how the proceeds of the said

loan were disbursed or paid out by the plaintiff, 4
C;;;V;;Zleaﬁv%édbﬁ/‘//f22a¢&aif7¢
&

Attorneys for plaintiff.
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THE STATE OF ALABAMA, J
IN THE CIRCUIT COURT.
BALDWIN COUNTY. )]

TO ANY SHERIFF OF THE STATE CF ALABAMA:

You are hereby commanded to summon W. V. Phillips to
appear within thirty (30) days from the service of this writ, in
che Circuit Court to be held for said County, at the place of
holding the same, then and there TO answer the complaint of The

Bank of Atmore,.a national banking association.

Witness my hand this the 4§ day of December, 19535.

Do L

deeededei TR vek ek Rk U’ Tery -

THE BANK OF ATMORE, W. V. PHILLIPS,
4 CORPORATION, vS. DEFENDANT.
PLAINTIFT,

count 1. The plaintiff clazims of the defendant Two

Thousand Eight Hundred Forty-eight and 80/100 Dollars ($2,848.80),

rhe balance due by promissory note made by him on March 23, 1954

and payable om,to-wit: July 1, 195%&, together with interest there-
on from March 23, 1954.

Count 2. The plaintiff claims cf the defendant the

further sum of Four Hundred Dollars ($400.00) as a reasomable

by it in the institution of this

(AN

attorney's fee paid or incurred
suit on the note described in Gount 1, alleges that said note
contains a provision that the defendant will pay & reasonable
attorney's fee for the collection of said note by sult or cther-
wise, and that rhe fee claimed herein is reasonable.

The plaintiff avers that the note sued on in this
complaint contains a wailver by the defendant of his exemption of

personal property anc the plaintiff claims the bemefit of such

waiver.
BROCK ”ARR TT

G

Attorneys for Dlalﬁtlzf/
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THE BANK OF ATMORE,
a corperation,

)
)
Plaintiff, % IN THE CIRCUIT COURT CF
s § BALDWIN COUNTY, ALABAMA
W. V. PHILLIPS, % AT LAW
Defendant. %

AMENDED CCMPLAINT

The plaintiff claims of the defendant One Thousand Eight
Hundred Eighty-seven and 75/100 Dollars (%1,887.75); the balance
due by promissory note made by him on March 23, l95h, and payable
on, to~wit: July 23, 1954, toggther with interest thereon.n;

| COUNT TiO

_ ~ The plaintiif clalms of the defendant the further sum of

Flve Hundred Dollars ($500. OO) as a regsonable attorney's fee paid
or incurred by it in the institution of this suit on the note de-
scribed in Count 1, alleges that said note contains a prov1svon o
that the defendant will pay a reasonable attornevfs fee. for the

~d

collectlon of said note by sult or otherWﬁse, and that the fee

clalmed hereln is reasonab7e,

i

The plaintiff avers tha the note sued on in ﬁhis-comr'
plalnt contawns a waﬁver by the defendant of his exemption of per=-

sonal property and the pla1nt1ff claims the benefit of such walver.

O T3 Tt e
C??/;7Eihaw&<é;z2ﬁuﬁxgi;»«)maiﬁg

Attorneys for plaintiff.




Erooks & GARRETT
ATTORNEYS AT LAw

LECN G.BRODKS BREWTON, ALABAMA
BROOX G.GARRETT

December 20, 1955

Mrs, Alice Duck
clerk of the Circuit Court
Bay Minette, Alabama

Dear Mrs. Duck:

We enclose to be filed an original and one copy of a
surmens and complaint in a suit of the Rank of Atmore vs. W. B.

Phillips.

we undersiand that Mr. Phillips resides iu the
part of gyour cocunlty, perhaps somewhere around the Litfl
Community. He is represeanted by Mr. C. LeNoir Theompson
sure would inform you or the Sheriff, il necessary, jus
Phillips may be found.

(]

chw

VYours very truly,

BROOKS & GARRETT

northern

River

who I
where

ot bt

LGB /mme
Encls. 2

am
Mr.
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