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Comes the defendant in the above styisd czuse and answering
complainant®s complaint and each count thereof separately and

severally says:

1. That the matters alleged therein are untrue.
2. That the defendant has paid the demands sued on.

3. That the account susd on grew out of a contract by and
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the same on or vefore June 23, 1953, and that the rlaintifl breached

e

the sald contract in this that he did not complete the szid con-

4o That the plaintifif cught not to further prosscute this
suit becazuse the account sued on grew out of a contract between
the plaintiff and defendant wherein and whereby plaintiff con-
tracted and agreed with defendant to construct z municipal well
and pump for a water system for the deféndant; that said contract
was entered into on the 9th day of May, 1933 and that in and by

lete the said well
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in this, that he did not have the said well compl
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of said well and installation of said pump so that the saue

would produce 250 gallons of water per minute suiteble for human

consumption, and further in and by said contract the plaintiff

emounted to 169 days, which at $45.00 per day is the amount of

construction monsy specifled in szid contrzc:h
&

~

except the sazid sum of 37,505.00

~

5. That the account suad on grew out of a contract by angd

11

between the plaintiff and defendant entered into on May $, 1953

i

wherein and whereby the said plaintiff agreed and undertook to

~driily-construct-and-instzll -a-municiprel well end pump for the

provide 250 gallons of water, suitable for human consumption,

within such 45 days, but if within 45 davs of the dete of such
contrzct sufficient progress had not been made in the
of such well and installation of
of weter per minute, sultable for human consumption, the price

“would be reduced in an amount of $45.00 per day for each Gay

provided in said contract until 169 days after the date provided

jo N

therefor; sco that under the terms of the said coantract the agree
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according to the plans and specifications of J. B. Converse & Co.,

S\U

greed price of $14,002.16, and to com-

&

Inc., engineers, at the
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for humen consumption and work order was glven more than 20 days
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from April 24, 1953, and in which ssid contract it
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wag stipulated that unless plaintifi should have made sufficient

250 gallons of water a minute sultable for human consumptbion, the

]

said Hendrix & Mayes, Inc., would be relieved from the contract to

purchese the said bends at the aforesaid price; and though defend-
ant fully and completely kept and performed 21l zgreements made by
it therein the plaintiff breached the sald ceontract 1n thet within

he said 20 davs he had not made sufficient progress in drilling
so that the same would vroduce 250 gallons of water per minute suit-
able for human consumption, and therein and thereby the said Hendri
& Mayes, Inc., were relieved from the said ccntract; that the said
leai;;iff had 1ot mede sufficie“ﬁ progress in the drilling of the
s2id well so that the same would croduce 250 aallons.of water Dgr
minute suitable for human consumpilon within the sgld time provided
‘in said contract; that tecause the p

contract as zforesaid the defendant wazs not able to deliver its
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misunderstandings, disputes and litigation, should decide any and
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all cquestions which should arise, including the razte of progress
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u
performed and material furnished, which were to be pald for under
the contract and that their decision and estimate should be con~

clusive and bindin

ooobeoa condition preceeded: vo.the right of the contractor to receive
any meneys due him under the said contract and that his findings

in such matter should be final and binding on both parties and the

said J. B. Converse & Cc., Inc., upon the complsticon of the said
contract, did determine and find and certify to the defend in

this cause that the sald defendant owed to the plaintiff the sum

sum so ascertained, found and ecertified by the said engineer and

-

the defendant in all things has fully complied with the said con-

Beebe & Swegyingen

-mm%fdwﬁqﬂfﬁ.gwg,ﬁ,;ﬁﬁ,_Bv "_2/7. ,?;ézézééwvhwwwﬁ

//&//‘%4/97”' 7S

atto ey% Tor defendant

(‘

£
=

1

2.




: S b_

; R BHHAMVY o
| NIONMVAMS ® 3aIHg

TREE




e . O - - ;.s.: e e i e S _ - - . . e e e
@ o
[&] o] O
ot wﬂ wn ©
B W . o . 43 £
g & G =1 . b S = it o @
R T U ) st TS B e o
n © [0} it . 3] o] 43 in A 0] 33 - v
» FE R CR O NS T =
¢ m = o o R} of Gei o oy 43 43 ; . h
i A 2 i b £ e [8) (&) <3 7} 7} o
e 3w m ; 3 o I = S I
© i ; i! 2SS B S v ER 1 O £ Ed . o
0 g O £y e : - gl 7 O - & i Y -
S I = I e . O e et e 42 -+ e
Gy £3 O iy | o [ LS o [ ol = e and
= o] G- 3 [ . N / " — A o 43 . = - e <3 o f\\ Ty
et ! o~ o £y ST - o O P oF A
o wl @ - 1 £t o O ()] -] o 9] & o i £y
1 b SN G BT /J . =y ® 2@ d D 13) o 1 ) o
@] 140 o y N bl [ . o [sR = o ER + 3 o N
o &4 B e |15 - 2] D g, 4 © o o I ._
O £ m ' I [ it o) O & b 5] - [~ il P 1
9] P 6y ® 0 iy Gt Lty Ke) 42 s T st 1N
Ke- 5] Bz Ty &) o w e 4 l ) i /ﬁl\
4 £ n_m % o} 2wl 2y g 2 ! [
i — - i . wa Wl £y US| ] i o L4
o R = { - M . 5] s 42 '3 - 0
o v o m 1 =5 g d o S A . w3
o o 0 / =il o 0 i 9] O @ ) +3
o o o 4y o) £4 Gy 5] G £ o Vg 1)
: i .0 of o L £ Gt G no D Gy O oy
© .l 0] o P mDe e S e s e e o oy 0 = -
13 O [ o~ =2 [} 43 i " M Bt v
(6 NS B W 0 i 3 @ o o~ o Q P S )
43 Py K w3 S i Ko o ] O ks ] o] m
. Mnu 45 s J 42 r @ NR] o
it ] 1 7 =) " i L] B
i o o &) o .i._ = L] g [&8] o) G- i) 3
ad @ o} I @ 0— [ (o} e O 4] ]
H £ U o SN © £4 4 .
o oy )] s 7] ! @ 0] AT
f H o 43 3 : o] 3] £ ) Ko} 43 g 0o 8] A
& i @ Ky o o &1 % - O = /
O < [a S 4 o us By ® @ 5 L ky w/
Q 43 (o] B ) — Ke] 3 s i [~ i \ //
% 3 " o . 13} ®© & IS e S .// -
= L n [ Gy 13 Ik} o~ 4 P " \
fal o [ 0 0l Gy e [ Gt [ [ &y [£a
W 8] £ st s 0 ¢ Gt (] 163} O - Gy LY const !
£ ud © of 4 s vt LR B i £ N i\ k3 ‘
o] o 0 B o ad 3 Iy o ] 12 ¢l — -k ,
e Ry I 43 & o @) o 4 ) n o = AN Py %
_nu.m £4 [ [} G ) 4 g o EE} w — - [l M 0N
= © O o 71 w0 i [0} o o} o} Ty 3 [ N i ! /a
ot £ Oy el e ® 1y 3 S T o~ g3 e~ M © Ny
M [} £ 3 a 2y ~ 42 Yy e [0 N
=l S o - @ @ e @ = oh 53
] 1 B o O 43 o ) s o © I ) ] =
O & K, o Q Ky e 3 = Ko o 9} nw_ " a, W
. 4 —f B = o 4 g - S 10} / i
{ry a Gy 13 2 E ' P /
< o ] O B 3 O ot 1)) e
U= i ’ o a Gog = ol Gog ] N
o @ 0 O £y O o BT X
B B Q e £ £e] & 3 g W
3 i £ o & . b
s | O 3 Q £ Gy 63 0
=3 O o) (45 ol 3 Gy O 3 -l

.




R S

e
Received

end on_.

_/day of

?ZkZ@ﬁQL%§

AL any ot P hrzett 1935 |
I served a copy of the within

on é&?ébdwx éf,/QZVWMdV//é

Kﬁéiﬁﬁ;m

/ st Mﬂ

By service on

gﬁL%mN;

P20 Yo

B

1 A Y.
doing business as A.
1nspection Company ,

W, Williams

Plaintiff,

I Vs,

THE TOWN OF DAPHNE, A Municipal

it

bjw Corporation,

Defendant,
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A, W. WILLIAMS, Individually T THE CIRCUIT CCOURT CF
and Qoing business as A. W,
Williams Inspection Company, BALDWIN CCUNTY, ALABAMA,
Plaintif?f
AT LAW
vS.

TRE TOWN OF DAPENE, a Municipal
Corporation,

Defendant

[ e e . T ]

DEMURRER TO PLEAS
Comes now the Plaintiff in the above siyled cause and de~
murrs to the pleas numbered three, four, five, six, seven and eight

neretofore filed by the Defendant and to each of said pleas separate-

ly and severally and assigns the following separate and several
| grounds in support thereof,

1. Thet seid vleas are immaterial.

: 2. That seid pleas do not constitute 2 defense to the com-

plaint.

3. For aught that appears from the allegetions of plea

three, the alleged failure to complete the contract on or before

June 23, 1953, was not & material breach of said contract.

L. The sllegations of plea four do nobt constitute a de-

fence to this cause of action.

5. The allegations of plea four are vague and uncertain

in that it does not appear from said allegations of whab the delay

2lleged therein consists.

6. The 2llegations of plea four fail to allege in what thd
delay consists.

7. For aught that appears from the allegations of said
plea, the Defendant has not been demaged by the alleged delay.

8. The allegations of plea six are vague, indefinite, and

uneertain,

9, The allegations of plea six fail To state a cause of

action against the plaintiff.

10. The allegations of plea six fail to allege wherein the

Plaintiff is indebted to the Defendant.
11, For aught that appears from the allegations of ples

i51x, the Defendant was not damaged by the alleged delay.
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12, The allegations of plea seven fail to state a cause

of action against the Plaintiff,

13, The allegations of plea seven are vague, indefinite,

and uncertain.

1k, 7Tt affirmatively appears from the allegations of plea
seven that the Defendant is attempting to hold the Plaintiff liakle
for the breack of a contract to which he was nobt & party.

15, For aught that appears from the allegations of plea
seven, the fiscel agent of the Defendant did not exercise the allege
right to be relieved from its said contract.

16. The allegations of plea seven fall %o allege when the

gaid bonds were sold.

17. TFor aught that appears in the allegations of plea
seven, bthe bonds would have so0ld for the same discount and at the
same rate of interest submitted after May 29, 1953.

18. For aught that appears from the allegations of plea
seven, there was no promise in writing by the Plaintiff to pay the
alleged debt of the Defendant to J.

19. It affirmatively appears from the allegations of nleg
seven thalt the Defendant 1s attempting to hold the Plaintiff liable
for the debt of another and said plea fails to allege that the
Plaintiff promised in writing to pay said debt.

20. The allegations of plea eight are vague and uncertain.

2l. For asught that appears from the allegations of plea
eight, no guestion has arisen between the Plaintiff ané the Defendan!

which, under the contract, should have been submitted to J. B. Con~

verse and Company, Inc.

22. The allegations of plea eight do not constitute & de-

Tence to this czuse of zction.
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B. Converse and Company.

T

Respectfully submitted,
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URRER TO PLBAS

Ao W, WILLTAMS, Individually
and doing business as A, W,
Williams Inspection Company,

v

{2

PHER TOWH OF DAPHNE, a Municlipal
Corovoration,

Defendant,
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A. W. WILLIAMNS, Individually i
doing business as A, W.
iyl
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QURT COF
Pilaintiff,

BALDWIN COUNTY, ALABAMA

vS.

TH® TOWN OF DAPENE, 2 Munici-
pal Corporation,

{
]
Defendant. Z
Comes now the Plaintiff in the above styled cause, DY his
attorneys, and moves this Honorable Court t©O zransfer said cause
fpom the Law side of the Circuit Court of Baldwin County, Alasbama,
o the BEguity side of s=1d Court and ss grounds:for said motion says
as follows:
that this suit was filed by the Plaintiff for breach of
s contract entered iInto DY and between the Flaintiff and the Defend
ant on May 9, 1953, in and by the terms of which the Plaintiff agre
to construct and erect a water well for the Defendant by 2 specifie
date from the date of the original contract. That although the
Pleintif? completed his said contract, he did not complete the same
within the specified time and the Defendant has now claimed a for-
reiture 1n its favor in the amount of Seven Thousand Six Hundred an
Pive Dollzrs {($7,605.00) as ovidenced by the pleas heretofore filed
in this cause by the Defendant, and the Plaintiffl further alleges
by the [iling of szid pleas the Defendant has raised an eguit-

able cuestion, the defense of which depends upcn the assertation of

rd
[-J 13

vy

nis eguitable right by the 1ainsiff, and the Plaintiff does heredy
sssert his equitable right to have the penalty above referred to in

the matie

H

of a forfeiture on sccount of the non-performance by him

<

af a condition or covenant contalined in zaid contract construed

ed

al

d

strictly against the interest of the Defendant, wio is claiming the
benerit of said peralty of rorfeitursg under tiae ecuitable doctrine or
prinecipal that egulty abnors & penalty or T rieiture.
Respectfully submitted,
CHASON % 3TONE
S R
Fiagd i G:f-i /_\\ ) /ﬁﬁ , m\
- L/ o b
s~ § N T P A
#
b d




STATE OF ALABAMA

BLADWIN COUNTY

Before me, <f§t02%4/%5nzaép;ef , 8 Notary Public, in and

for said County in sald State, personally appeared Horborne C. Stone,
o is known to me and who, after bsing by me first duly and legally
sworn, Aid depose and say under oath as folliows:

Thet he is one of the attorneys of record for the Plaintifl
in that certain cause now pending 1in the Circuit Court of Baldwin

ndividually and

l-Jl

County, Alabame, at Leaw, wherein A. W. Uﬂlllams,

doing business as A. #. Williems Inspection Company, 1s the Plaintiff

and the Town of Daphne, & Municipal Corporation, is the Defendant,

and that his name is signed to the foregoing motion as such, and

-

thet the facts alleged therein are true.

A A
; !3 Q.n Y L A \ \/ e, A,/;‘ f“a-\.\f
Horgorne C. Stone

sworn to and subserined before
' L= o ”
me this /&= day of January,

1956.

rol L
WW%,&.-..M ey Y

*jbtaﬂy Tublic, bBaldwin County, Ala.

dnl) E 7 ST




A. W. WILLIAMS, Tndividually
and doing business as A. W.
Williams Inspection Company,

Plaintiff,

V3.,

THE TOWN OF DAPHNE, a Munici-
pal Corporstion,

Defendant.

T THE CIRCUIT COURT OF
BATDWIN COUNTY, ALABAMA

AT LAY,

Law OFFICES

CHASON & STONE . - |

BAY MINETTE, ALABAMA




A, W. WILLILMS, Individually IN THE CIRCUIT COURT OF
and doing business as A. W.-
Williams Inspection Company,

Plaintiff, BALDWIN COUNTY, ALABAMA

VS

THE TCWN OF DAPHNE, a Munici-
pal Corporation,

AT LAW.

I B b A PO T BTN P S ST NG St

Defendants.

This cause;coming on to be heard,is submitted for decree
upon the plaintifffs demurrers to the defendant’s motion to trans-—
fer to Bquity as amended March 3, 1956, and the same being consid-
ered by the Court the Court is of the opinion that the demurrers
are well taken and should be sustained;

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the said
demurrers of the defendant to the plaintiff's motion to transfer
©o Equity be and they are hereby sustained.

Done this June 19, 1950,
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A. We willliams, Indididualily
and dolng business as A. W.
Widliams Ingpeetion Company,

A}

Floinvior
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“he Town of Daphne, a municiy
pal Sorporation,

Defendant

Demurrers
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