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the Plaintiff elected to rescind the sale and sue for the purchase

nrice as the lew gives him a right to do is bub 2 conclusion of
the Pleader and doss not stote feets which are the basgis of this

the Defendant sold the ¢ Tractor and eguipment at publlic sale
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DEMURRER

e b i e

VAW HARVILIE,

Plaintiff,

V3,

BAY MINETTE EOUIPHENT CO.,

i
. !
. Defendant . il 

TH T8 CIRCUIT COURT OF

ALDYIN COURTY, ALABAMA

AT TAW

_Piled bthis 6th day of August, 195l

l N \ . C _ ' ’ Law OFFICGES
3 o i : . OHASON & STONE

j j : ' _ . R BAY MINETTE, ALABAMA
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SUFENDED COMPLATNT, FO. 2

- - » P
Ven Harville ? i
i > BLSE 3 BUCK. Cierd
Piaintiff *
%
Vs % In the Circuit Couri of
_ * Baldwin County, Alabama
Bay Minette,SBquipment Co. % At Law,
Defendant *
Je

e e B o R qlaims“of“ﬁhe'Defendaﬁ?;the'folio?ingzpersanal*1““”
properiy, vizs One Farmall 4 tractor, one Farmall A 147 plow, one

o Farmall A 96 planier and one Farmall 4 138 cultivator, with the
value of the hire or use during the detention, viz; from the 25th
day of October, 1952, :

2

. o
: The Flaintiff claims of the Defendant_eight
~00/100 dollars for money had and received/B§ +RE in
on to wit ‘the 25th day of October, 1952, which sum of money ®ith the
_interest thereon is still due and unpaid. ' B
. Se :

: The Plaintiff claims of the Defendant sight hurdred fifty dollars
- demages for that on the 25tk day of October, 1952, for the rurpese of -
- inducing Flaintiff to trade him one Farmall A iracior, one Fatmall A6

- planter and one Farmall 4 138 cultivator, Defendent, *harough its agent,
JMarvin Cabaniss, .represented to the Plaintiff that one € traector angd
-equipnent, which the Defendant was irying o trade o “he Plaintiee was

new, or ag geod a8 new and in good condifion and +that the guarantes on

said tractor was the mame as on 2 new one.

- The Plainiff was thereby induced o trade %o and deliver to the

vefendant: the farmall A tractor and equipment named above, of the value
e %850‘03. - e o e S P it o e O 48 ! e

The sald representations wers false and then known %0 be or ought
to have been known by the Defendant 4o be Talse and that the said
and egulipment were not zg represented, but the rings in the saigd
tractor motor were siuck, allowing oil %o fiocod the rest of the motor,
It Dlew oil out of the motor and around *he crankshals, wetting the
whole front of {he moior, causing the motor %o »un not, resulting in

considerable delay and time lost by the Plaintiff as a proximate resull
", -
AT E0T o :

tractor

e
The plaintiff claims of the Defendant ome thousand dollars damages
for breach of a covenant entered into by him on the o5tk day of Octlober,
1952, in subsiance as follows; tue Jefendant agreed ic deliver %o the
Flaintiff one C 278 planter and Tertilizer atiachment for a valuable
consideration and the flaintiff says that zlthough he has complied wiih
all its provisions on his pari, the Defendant has failed to corply with
the Tollowing provisions, viz; the Defendant has Failed and refused
upon demand to deliver to the FPlaintiff the C 273 rianter and fertilizer
attachment, or a reasomable substitute therefors
: Se

The Plaintiff claims of the Defendant five thousand dollars damages

ror-the breach.of. a.covenant entered into by him on the 25th day of ‘
October, 1952, by whiech he promised to keep cne C tracior traded ©y the
Defendant to the Plaintiff in good order and repalr, send =z man out to
repair the C tracior and equipment for a period of ninety days from the
date they were started being used ang replace any defective part on saigd
C $ractor znd equipment for said 90 days. The rings in the motor of the

C trachor were stuck, allowing oil %o flood the rest of the motor. it
bilew oll out of the motor, causing the moior to use large gquantities of
oil and to run hot. This caused the +Tiaintifs considerable loss of time
and delay in his work., Flaintiff notified *he Degendant of these things
geveral times within the three montk period of -guarantee, carried the
tractor back to Defendant for repairs once znd the Defendant though often
notified, failed and refused to live up ﬁoﬁh@s covenant’or to malke the
agreed necessary repairs, Defe@da?ﬁ terough its agent, M@rvz;_Cabaﬁls§7 .
t01d Flaintiff that if he, Plaintiff would make ﬁhe Eegalfs bipseRs, that
he, Cabaniss would sell khim the necessié%?jerpiazo; ??gﬁgu Cr $80.00.

h o ”

TN Y- S
SINCITIE

ttorney for ih%;g,
g - 4 “ ': - i 4 - : ’
Praintiff demands 2 trial by jury. 2?? ﬁiﬁgyﬁg;%ﬁf “f?é%;f
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VAN HARVILLE, 1
FPlaintiff, ¥
: IN THZ CIRCTIT COURT OF
VSe
. _ BALDWIN COUNTY, ALABAMA
BAY MINETTE 2QUIPMENT COMPANY, I
AT LAW,
Defendant. i
I

Comes The Defendant in the above styled cause and for plez
to Counts 1 and 2 of the Compiaint Tiled by the Plaintiff in said
cause on August 31, 195k, says:

1. As to Count 1 of said Complaiﬁt Defendant says that it
was not in possession of the proverty sued1§or by the Plaintiff at
the time of the filing of said Complainbt. |

2. As to Count 2 of szaid Complaint the Defendant says

that the allegations of said Count are untrue.

__Extorneys fdr'Defenﬁanﬁ.




" . T 00 L. 2
State .of: Alabama oo U0 e b
County of Baldwin »

To any Sheriff of the State of Alzbama:

You are hereby commanded to summon Bay Minette Equipmegt“ N
Company to appear within thirty cays from the serviece of this writ,
in the Circuit Court to be held for said County at the place of
holding %the same, then and there to answer the complaint of Van

Ha-rﬁlle P _ o .
2 - ﬁ f@{ '5"?2 .
Witness my hand, this the %oy of L -~ - 1954,

> R . -
4“2{;{31‘ ﬁ?wﬁmﬁ“é‘.‘ 4 f{:} f A’ "’Méﬂ?m
- m e e s e e e e un e e e aC§egk~1/~;='.-.u----n..---mau._
, 7
e’
Van Harville i
Plaintiff | i __
Vs . 1 In the Cireuit Court of
Bay Minette Eouipment Co. | Baldwin County, Alabama.
1 At Iaw

Defendant

) ' SRR 10 . .

The Plaintiff claims of the Defendant Zight hundred fifty
dollars as the itrade in value of cne A, tractor, one A 147 plgw,
one A96 planter and one A 138 cultivator traded by the Plaintiff
to the Defendant on to-wit the 254k day of October 1952, as the
down payment on one C tractor and éguipment. Flaintiff alleges
that he executed a mortgage to the Defendant as the balance. of the
~ purchage of said C fractor and equipment., He alleges that he has
uged said C tractor and equipment for from fifty to ome hundred
days and paid Three hundred six and 04/100 dollars on the morigage
on said C tractor and equipment and that he has lost his A $ractor
and equipment, hisz Three hundred six and 04/100 dollars paid om the
morigage on said C tractor and equipment and mow has lost his C
tractor and egquipment by the wrongful repossession by the Defendant
of sa2id C tractor and equipment and that Justiece reguires that ke
be reimbursed for that part of his losses named above, namely the
trade in value of his old 4 iractor and equipment named above,

. Ba : :

The FPlaintiff claims of the Defendant Eight hundred fifty and
00/100 dollars for momey had and received by the Defendant to the
use of the Plaintiff on to-wit the 25th day of October, 1952, which
sum of money with the interest thereon iz still due and unpaid,

z .

The Flaintiff elaims of the Defendatt one thousand dollars as dam-
ages for the breach by the Defendant of = contract eantered into
between the Plaintiff and the Defendant on to~wit 10/25/52 whereby

Plaintiff one C 278 planter and fertilizer attachment, which said -
-planter~andwfertilmzer*attachmenﬁ“waé'ns?@f“&éii#ére& to the Flaintisp,

being on one C tractor and equipment traded by the Defendant to the
Flaintiff on to-wit 10/25/52, which warranty and agresment is cone
tained in a contract of purchase entered into between the Plaintisr
and the Defendant on %o-wit 10/25/52 and whieh wag expressly violated
by the failure of the Defendant %o live up %o his agreement and to do
the things he had agreed to do, after being notified of said defects,




D,

The Plaintiff claims of the Defendant five thousand
dollars ess damages for breach of an implied warrahty by the
Defendant that one C tractor and equipment traded by the
Defendant to the Plaintiff orn to-wit 10/25/52 was new and in
good working condition, caused Plaintiff considerable time
lost from his crop and delay in his work and the Defendant,
though often notified failed and refused to do anything about
it, causing the Flaintiff the damages aforesaid.

_ 4 JFT
Aﬁ%brney for the Plalnﬁiffj

Plaintiff demands a trial by jury.

F %1\‘¥ = | . ) %gf
jﬂ,‘,&? 7 175¢ B /i/ LT

%,E_GEJ% m;ﬁ& L‘ﬁl&tﬁ

U""il

m%‘;

Attorney for the ﬁalntl

Hoey
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Hormr Cli-1.0, By,
g‘dor..use in all States except:

i oo, Order for New MecCormick Farm Equipment

PRINTED IN UNITED STATES OF AMERICA

- The undersigned hereby orderséof yeu. subject to all of the conditions and agreéments herein contained AND THE
:.-WABBANTY'-_AND 1AGREEMENT PRINTED ON THE REVERSE SIDE HEREQF » the following described Farm

“reqsipment - to be delivered -on or about the_ . day of _ : ., 19 , F.OB
a ; Quantity ’ o o . o Bize and Description ~ - I  Price -
] s ST mm-v' ] j - . - . . R
o BN Tt s : /fa_p«w%m” - ' fied i o | £ G
i I . # o . ol
[ A . - »fia{ s
N e~ e
5,, }, . w wf{if&/ﬂf&%@’?‘ - e e - . Qlﬁ“&; - [{-:: -
RN DUy I Zerlea
] L Ay e LS aﬁﬂw{'j,xmﬁw,g;g«w wedtind & O
a : P
* i | 7 {47
. upon the following terms and conditions:
~Cash Delivered Price. =~ .= . -
- Cash Payment with Order.. _ 8
Cash on ‘Deliver _ i — — 8
TradesIn_— . 7 N S e £ 2 A “led O e T e
! . :/‘h*.i“ i T' a Nﬁ‘wﬁ‘«@%-g;w . $"—m—l—-—~..i.._,,&-

{Description of Trade-In)

Total Cash and Trade-Ig

S AT )

Unpaid Cash Balance $_F 7wl
Finance Charge . . . $ _
Other Charges ' § Dt et ‘ g

: @ (Describe) i e s Y E
Time Balance_-_ - ° & ST S
“To be evidenced by installment conditional sale note, payable_
in - equal monthly installments of e  __ cach beginning 19 . or
§ 0740 d b puefiede 137 1953 g  Due___ 19 g Dute__ 19
g2 B e hueqi;’ﬁwmr 5 g 195 4 % Due ... 19 g Due 19
S Due 19 $ Due 19§ Due 19
g Due 19 § Due 9. Due 19

After maturity each installment of the note or notes deseribed abiove shall draw interest at the rate Oof e percent per annum,

<. At the request of the Seller, Purchaser agrees to execute a chattel mortgage covering the equipraent ordered hereunder to secure payment of

said note or notes, ) i . T e
“If any sales, excise; floor or processing taxes now in effect shall be increased, or any new sales, excise, floor, or processing taves shall be imposed

by Federal, State or local laws, the Purchaser agrees to reimburse the Seller for any and’ all such inereased or new taxes that the.Seller may he

required o pay or to reimburse to otkers by reason of the manufacture, ‘Eurchasc or sale of the equipment covered by this order. The amount, of

such increased or mew taxes may be billed as a Separate item or added 1o the price of the equipment, st the Seller's option, :

price-quoted herein will be subject to adjustment to conform: to-the Sellérs regular cash selling price of the equipment covered by this order in off. ect
at the time of delivery. If the price adjustment results in an increase in price the Purchaser shall have the privilege of accepling delivery at the in.
creased price or canceling this order by giving written notice of such cancellation to the Seller prior to delivery and within five (3) days after notice
of such price increase is given to the Purchaser. .

If the price of the property covered by this order is increased a8 provided above and the purchaser does not exercise the privilege or option
to cancel this order, a new orger shall be written to reflect such price increase and shail supersede this order, )

. (Dute} g R TR el -
’ N ] .}.:t‘ % a’V..m"e»{wM"’i;‘:ﬁr o
}P‘out Office) . (R.F. Dy {State} “m"‘"’_"'
ol Purchaser lives . miles north, east, south, west of above P.Q,
(County) . : (Township) . ]
Order taken by. : Subject to acceptance by Seller to whom order is addressed.
Accepted : 19 By.

{Sellar)
(GIVE PURCHASER A COPY OF THIS ORDER) _' B

500l made within ten (10) days-of the date of-this order the sash sc]lm,r; T



AENDED COMPLAINT

S * o 09
..Van Herville % B30k i!%&)rﬁ& é?ﬁ

Plaintif :

Ve : * In the Circuit Court of

' * Baldwin County, Alabama

Bgy Minette Equipment Co, % A%t Law, )
* .

' %

Defendant

1. _
The Pizintiff claims of the Defendant Bight hundred Tifty
dollarg-as the trade in value of one A. tractor, ome A 147 pluw,
onw A 95 planter and ome A 138 cultivator traded by the Plaintifs o
- the Defendant on to wit the 25tk day of October, 1952, as the down
- paynent on one C tractor and equipment, Flaintiff alleges that he
executed a morigage to the Defendant as the balancs of the purchase
price of said C tractor and egyipment., He alleges that he has used
said C Yractor and equipment for from fifty to ome hundred days and
paid three hundred six and 04/100 dollars om the mortgage on said C
tractor and eguipment and that he has logt his 4 frachtor angd equipment,
kis three bundred six and 04/100 dollars peid on the moxrtgage on said
C tractor and equipment and now has lost his O tractor and egiipment by
the wrongful repossession by the Jefendant of said C tractor and equip~
ment and that justice requires that he be reimbursed Tor that part of
his losses named above, namely the trade in value of his 0i1d A tractor
and equipment named above. Flaintiff alleges that he was not in default
an unreasonzble length of time in the paymen:t of szic mertgage; that
Defendant agreed tc hold said ¢ tractor and equipment and give Plaintife
a chance to redeemsaid fractor and equipment. Plaintiff elected %o regeind
the sale and sue for the purchase price, as the law gives him 2 right %o
do. Flaintiff alleges that Defendent notified Plaimbiff that the C
CFractor and equivment would be s&018 at a publie sale, that Defendant heid
z public sale of the C {ractor and egquipment and repurchased it at that
sale. Plaintiff alleges that at the time Defendant repossessed said €
tracter and equipment, Baldwin County Bank was the hoider of the mortgage
given Pefendant on said: tractor and equipment. Defendant hzd already
received the purchase price of s2id C tractor and equipment and the Defw
endant had no right whatever to meke said repossession., Plaintiff alleges
that he did not voluntarily surrender said C tractor and. equipment to
Defendant but that Defendant came %o his home and got it while Plaintier
was absent from home, 211 to the damage of Flaintiff as aforesaid,

The Plaintiff elaims of the Defendant eight hundred Tifty and 00/100
dollars for money had and received hg the Defendant to the use of the
Plaintiff on %o wit the 25th a2y of ctober, 1952, which sum of money
with the interest thereon is s%ill due znd urpaide ‘

' 3

The Plaintiff claims of the Defendant one thousand dollars as o
damages for the breach by the Defendant of & written contract entered inio
between the Flaintiff and the Defendant on 4o wit 10/25/52 whereby the
Defendant contracted with the Plaintiff %o deliver to the Plaintiff one
C 278 planter and fertilizer attachment, which said planter and fertilizer
attackment was never delivered %o the Plaint £f, a copy of whick saidé
contract is attached hereto and is made a par: and parcel hereof, Ihe
FPiaintiff alleges that he zuffered damage by reason of being forced to
have %o lose time and get another planker, all in the amount aforessid, as
a proximate resull of the fajlure of the ﬁefendant to deliver the planter
28 coniracted., This resulted in Piaintiff .not being able to plant as much
lznd as he would otherwise have_been able %o plant and time lost from the
crop he did plant, causing the Flaintiff the domages aforesaide




4o
The Fiaintiff claims of the Defendant one thousand gollars a8

-damages for the breach of an exXpress written warranty to replace any
defective part and send a man to put the equipment in order and repair,
said warranty being on one C traciter traded by the Defendant o the _
Pizintiff on to wit 10/25/52, which warranty and agreement is contained
in a written contract of purchase entered into between the FPlaintiff
and the Defendant on to wit 10/25/52 and which was violated by the failuz
of the Defendant to live uwp to his agreement and 4o do the things he had
agreed to do after being notified by the Plaintiff of said defecis. The
C tractor needed major repairs. The Plaindiff notified the Defendant of
this fact within the time warranted and the Defendant though often notiféad
fziled &nd refused o do anything a2bout i, causing the Flaintiff the &=
damages to his farming business as aforesaid. A copy of “the contract zbove
referred to is attached hereto and is made a part a2nd parcel hereof, :

1008
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00
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The Plaintiff claims of the Defendant five thousand dollars as daweges
for the breach of an implied warranty by the Defendant that one C tractor
and equipment traded by the Defendant to the Flaintiff on to wit 10/25/52
was new and in good working condition, whereag it had been on the 1ot of
Defendant foxr about two years and was practically unworkable, causing the
Plaintiff considerable time lost from his crop and delay in his work and
the Defendant though often notified failed and refused to do anything
about it, causing the Flaintiff the damages aforesaid. This trade is
evidenced by 2 conditional contract of sale between the Plaintiff and the
Defendant, 2 copy of which_szid contract is attached hersto and is made
2z part and parcel hereff, Beid C tractor and eguipment would not function

properly, causing Flaintiff not to be =2ble to wotk as much la2nd as he
would otherwise have been able Lo work if the tracior and eguipment had
been as warranted and Flaintiff was not able to work what he did work
adequately, 25 2 proximate resuli of the breach by the Defendani, 211 to
the damage of the Flaintiff as aforesaid. .
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of the Defendant umtil reported to such Defendant by the Flalnviff.
10. That Count i of said Complaint does not allege when the

Defendant was to deliver the planter to The Flaintiffl,

11, Tnat the allegation in Count L of the Complalnt that
the Plaintiff has complisd with the provisions of his agreement to

purchase the vlanter is but a conclusion of the Fleader and fails

12, That the agreement referred to in Count I of the
Complaint is not suffliciently set oute.
13. Tor aught that appears from Count 4 of the Complaint

demand was made by the Plaintiff to the Defendant To deliver The
planter,

15.
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the Complaint to show that the Plaintiil was injured,
16, For aught that appears from said Count L of the Com-
plaint the Plalntiff has not engaged in any farming cperations

since QOctoher 25, 1952, and heas had no use for a planber.

17, That Count 5 of s2id Complaint is vagus and indefinite.
18, That Coun®t 5 of said Complaint does not set ou
sufficlent facts to show the Plaintiff was Injured.

19. That Count 5 of said Complaint does not suflficlently

20, Thait Count 5 of szid Complaint fails to allege that any

|-+

agent, servant or employee of the Defendant, acting witnl

A
<l
ry
Lo}
|
i
8]
[O)

and scope of his employment, entered intc any agreement with the

o [
Pleintifl,
21, Tha® Count 5 of sald Complaint does not alliege that

time covered by the Defendant's guarantiee,.

is but 2 conclusion of the Pleader and fails to allege sufficient

facts To show his camaras,
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terms of the warranty by

to work properly then Plaintiff was %o

- “ .::: -
would refund the armount naid

b

nt affirmatively shows that

gresment and that he has

the terms and conditions
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