DUNCAN TURNBULL and
ALICE W. TURNBULL,

"Plaintiffs

. ~VS~ IN THE CIRCUIT COURT OF
Lamar Rencher, John Foster
R%ssell Shermén, C. K.MZehﬁer,
Fo Ho DeitZ-,- JI’.., . ’

H, Co Mullins,.John Hadley,

E. Fo Goldsmith and . . ..

Ira B, Myer, State Health
Officer, State of Alabama

BALDWIN COUNTY, ALABAMA
AT LAW

CASE NO. // JEF

b S yemid P b —21 =" b2 —"1

Defendants

+

PETITION FOR MANDAMUS
TC HONORABLE TELFATR .J. MASHBURN,_JUDGE OF.SAID COURT:..
Come'now your petitioners amnd respectfully make known unto

Your Honor as follows:.

. le That your ﬁlaintiffs are legal residents of Baldwin _ '
County, Alabama, w?hat the defendant E. F. Goldsmith is the agent,
servant or employee of theBaldwin County, Alabama Board of Censors,
sometimes referred toas the Baldwin County (Alabama) Board of
Health; that defendant Ira B._Myer is the PubiicMHealth;Officer
of the State of Alabama and he resides in Montgomery County,
Alabama;mthat_Lamarwﬂengher,VRuSSelluSherman,;Jth Foster, F. H.
Deitz, Jre., H. C, Muilins andé John Hadley together with E. F.
Goldsmith compose the Baldwin County (Alabama) Board of Censors.,

- 2o That your petiticners are the owners in fee of Lots 20
through 25, of Turnbull's Subdivision as recorded in Map Book 5,
page 68, Probaté Records of Baldwin County,  Alsbama.

3« That on June 16, 1971, your petitioners received from
Bedscle Surveying Company. six individusl Water Supply and Sewage
Report, Alabamz Department of Public Health, Bureau of Sanitation,
showing that each of said lots met the perculation tests for
installation of septic tanks thereon. Said reports were duly. .
signed by W. L. Bedsolefas regisiered survevor and your petitionef '
Duncan Turnbuilwésuowner and were submitted on June 25, 1971, to
C. K. Zehner, an agent, servant or employze of Baldwin County

Health Department, for approval to install septic tanks on each of
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said lots. Copies of said reﬁorts aremattaﬁhéd hereto as Exhibits
"A® through "F" and are made a part hereof as if fully set forth
herein. e e e m“” e e e e

- . Lo _That the deiendantmcl K, .Zehner with thewgoncurnance”of‘
each of the other_named_ defendants in this. cause arbitrarily and
without legal cause or justification disapproved. installation of
septic tanks on each of the aforementioned Lots ZC”through 25,

inclusive, "on basis of original report by same. surveyor"; said

disapproval was dated July 9, 1971.

- .5.. That your_petitioners“canngtvsgllﬂanducgnvey gocd title
to any.cf the aforementioned lects uniess instailationmof,sepric
tanks on each lot is approved. bw the defendanté in this_cause.

6o . That the failure or refusal by the defendants;in this
cause to approve Installabion of septic tanks as_aforesaid _
constitutes failure on their part_to perform a ministerial duty
imposed upon them in their capacities_as public health officers .

by the statutes of this State to the detriment of your plaintiffs,

WHEREFORE, the premises considered, your petitioners pray. .
that Your Honor will grant _an alternative writ of mandamus or_a .
rule. ni si, directed to the defendants, returnable to the Circuit
Court of Baldwin County, Alabama, ordering and commanding said :
defendants to forthwith issue approval of permits to your”
plaintiffs to install septic tanks upon the aforementioned Lots
20 through 25, inclusive, or tc appear at a time to be set by
Your Honor and show cause why they should not do so. Your _
plaintiffs further pray for any other and further relief and for
such other and further orders and judgments to which they may be
entitlied.
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STATE OF ALABAMA

BALDWIN COUNTY . ..« . o o ol i o e .
- . .Before me, the undersigned authority, personally appeared..
Duncan Turnbull and Alice W.. Turnbull who are_known to. me _and who,
being.by me first duly sworn, depose and say that they have read
the foregoing and that the matters contained therein are true and
correcta

/ (Weia 7). &W

- ALICE W, TURNBULL

Sworn to and subscribed before me on this 5 day of
el , 1972, _—
7

.;:,f:j/

My Gommission Expires: NOTARY PUBLIC
gt g 1975 | STATE AT LARGE, STATE OF ALABAMA
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EXHIBIT ™A™

INDIVIDUAL WATER SUPPLY AND SEWAGE DISPOSAL REPCRT
Alabama Department of Public Health
Bureau of Sanitation

Part 1

{Te be completed end signed by o Registered Enginecr or Land Surveyor}

City or Beat No. . Baldwin County, Alabama Location:  Secc. & T.26-8 =1-E
Owner _Duncan Turnbull Owner's Address _Paint Clear Alazbauns 36564
7 71 - A
Subdivisien TURNBULL SUBDIVISIO@;“;‘ | PR -1 N _2‘9......___ Size lof 20,486 sq. 1,
Date: Subdivision recorded 1959 Approved Parcent Devcioped _B0%
Grease Trap: E Yes D Ne Garboge Grinder: [ Yes Eﬁ No Bdrmsg’__
~ Laoundry Waste: D Yes B Mo
If other then residential property gwe estimated sewage fiow per day RESIDENTIAL
R ) ! /
<1 ! 4
Signature of Owner N . gl ‘vu-v’/“'-’»/—‘_\_
I N
Water Supply: (] Public ] Cc.u'ru'nunifyr T3 individuoi
Noorest Dist. to Sewer 6 miles ;  To Public Wch.:r Supply b .miles -
Percolotion Test: Test Hole " Stabiiized Rate ' Additional Tests
(See Back for 1 . .
Instructions) | 2 10 min., 0.0' to 4.0" = GREY SANDY SOIL
: per inch 4,0 to 6.,0° = ORANGE SANDY CLAY
Soii Borings: Type Soil .

ALL 6 FT, TEST HOLES DRY

Water level in hole from surfoce of ground

A plot plan dated and prepared by Boedsole Surveyinz Company
showing layout of septic tank with reference to the topography, heuse, lof lines and existing or proposed wells is attached to and

made o part of this reporh.

_ Report made.by: bﬁﬂﬂo*e S‘_d—"vc}’/“"”" Ccopeny .
Signature /); ; / et i § / 'Reg. No. xkeal
\ C = .5,_,_,-./—-( T \/?
Address L3 N’ Sace\Ave. ’ Mobzle. Ma, 3;:607 Date 6=-16-71
Part 1l

(For use by Health Authoritics)

It is our opinicn that the use of an individua! septic tank system on the lot (E—i—s-*.nrifﬂ'ﬁle prd‘vﬁiu&iLccmariﬁ's"i'g} ( D@‘ is
not suitable by reason of) tho foliewing conditions:

N

4

/{’_ A w s - i i,“,/“" o/ ‘{ // / f_ A A A \ ‘--f/j,{"{.f 4

g

ft is understood that the opinion rendered in this report dees not cover tho construction of the septic tank system. Accept-

once will be based upon co?\ L}éi;f 1} health department requiromants.
M’f{ County Heglth Department
(£ A7 '5’( v /-/
Signature ond Title ) AL Lol ‘ :

Dcm -Q 7 /

; o
i A ,-4,:// 2~ ’15*» u.c:(// Rl /(’wu,.g‘ (g 5_‘// (ﬁ 1 ?r‘cfé‘hi( [ f? 7 (}/;’.Azfz /~
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EXHIBIT »Bv

INDIVIDUAL WATER SUPPLY AND SEWAGE DISPOSAL REPORT
Alabama Department of Public Health
Burcou of Sanitation

Part |

(To be completed and signed by o Registered Enginecr or Land Surveyor)

City or Beat No. Baldwin County, Alabama Location: Sec. 0 T _=6=8 % _~1-E
Owner __DUncan Turnbull : ) Owner's Address _ Point Clear, Alabama 36564
Subdivision — LUBNBULL SUBDIVISIORIock No, . ==== L.ot No. 21 Size lot 20,486 -~ 5q. 1.
Date: Subdivision recorded ) 1959 Approved Percent Developed _.L
Grease Trop: [ Yes D Mo Garbage Grinder: D Yes @ Neo Bdrms 2.
Leundry Wastal (% Yes [ Ne ‘ '
If othee than residential property give estimated sewage flow per day RESIDENTIAL
. _ — — )

Signature of Owner '“/“ e ~"%—5ﬂ-/'&w“—?/a—7/r,(',_,{'
Water Supply: ' [] Public [ Community K] Iadividual
Nearest Dist to Sewer 6 miles ;  To Public Water Supply 6 mi‘les
Percoletion Test: Test Hole Stobilized Rate Additional Tcsf:.:
(Sec Back for ! .12 minutes per inch
Instructions) 2

0.0 to 4.0' GREY SANDY SOIL

Soil Borings: ~ Type Soil

4.0 to 6.0' = ORANGE SANDY CLAY

I

Water level in hole from surface of ground 6 ft, test hole dry

A plot plan dated and prepared by Bedsole Suwveyinz GCompary
showing layout of septic tenk with rcfcrence te the topography, house, lot lines ond existing or proposed wells is ottached to and

made o part of this report.

Beasol Surafey/ing c;;any
Report mode by:
Signature 4// i /’""r . . 4 Reg. No. 1911
. Ra : (h j }j,. v_’;_/ -._4‘L 7 Vs %_,/ i
Asdress T3 N, Sage-hvel, Mob¥le, Ala. '36/667 Dote 6-16-71
Part il

(For use by Health Authorities)

It is our apinion that the use of an individual septic tank system on the lot (‘E_-_;—:-s*sﬁ“mbk—pfbv-dod—&.cnmamrs—?o) (i ‘i_::‘_ is

not suitchle by reasen of) the Followsng conditions:

2 A A iAol e s s pf Al e 2 »7»:@.4%

. ._,[/ux);‘ L a0l DAL I(L_,szt //&_/ P

W ls wndorstuod thar the oplnion rendared in this report doos not cever tha construction of the septic tank aystem. Accapt

ance will be buned upoen co ull.;nm. wl?h wil health Jc.purlnu_ni iL.(l\Hlt_lll( ntu.

/ L...,.)\Z/[;'n{,& //' County H/Jjupurtmont
Signature and Title / \J{ 4 /l/-(./( {

Qote 7“ ,O""_?/

San—3"
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EXHIBIT "C®

INDIVIDUAL WATER SUPPLY AND SEWAGE DISPOSAL REPORT
Alabame Department of Public Health
Bureau of Senitation

Part 1

(To bo completed and wignod by o Registered Enginoor or Lund Surveyor)
. . i :
City or Beot No. Balduin County  Alabzma _ Location:  Sec. b T =h=S % =1-E

Owner __Duncan Turnbull Owner's Address __£0int Clear, Alzbama 36564
Subdivisien TURNBULL SUBDIVISIOE]ock No. LLlot No, L Size lot 20 ?486 sq. f1.
Date: Subdivision recorded 1959 . Approved Percent Developed 50%

Grease Trap: [x] Yes | ?*io ‘ Garbage Grinder: [ Yes [x] No Bdrms .3
foundry Waste: Yes [:[ Mo :

if ether then residentisl property give estimeted sewsage flow perdoy __RES'LDENT'LAL
' _ /! . Fo /o
Signature of Owner '_f'.:-‘:,./::.L,."-""-’w"'f’— i oy R ettt S e,'...“:- "( 77777 .
Water Supply: D Public D Community D_?_g individual
Neorest Dist, to Sewer 6 miles ; To Public Woter Supply 6 miles
Pereolation Tesi: Test Hole Stabilized Rate Additional Tests
. vz . : . - - - .
{See Sack for : ] ‘ - 14 minutes per inch
Instructions) 2 ‘

I

0.0 o 4.0° GREY SANDY SOIL

Sail éorings: . Type Seoil
4,0 to 6,0 = QORANGE SANDY CLAY
Water level in hole from surface of ground 6 ft, test hole drv
A plet plen doted and prepared by Bodsole Survering Commery

showing layout of septic tank with reference to the topography, house, fot lines and existing or proposed wells is ottached to and
made a part of this report.
Bad asey Y S c
Report made by: ;}?/ =1 @ geyh‘-@ CoDeny e
~Signature - LT Reg. Ne. 193

. 2 Y e Eoe— T
Address 13 N Szge Ave../Moblle. Ala, 366/77 Date 6=16~81

Part
(For use by Health Authorities)
I+ is our opinien thet the use of an individual septic tank system on the lot { Eﬁﬁﬂmﬁmﬂe&fﬁm}-( 5% is

rot suitable by reason of) the following conditions:

1 A ,
&Wﬂ,&%‘—t@dy P~ra //L“‘M f‘—ﬁ/ (Q/f/\,{/"/*z'r__a__\v ﬂ/& o .’1/\_
/‘v/u LR O /Q/{/f,/g/a/,e* y 7 74

It is understoed that the epinion rendered in this report does not cover the construction of the septic tank system. Accep!-

ence will be based upo?‘hcncc w:tj} all health department requirements.

r%ﬂ/?‘ﬁlw’f/f County th Depertment
Signature ond Title \ / ijA i{. f’(_f fj
Date 7 / 7f
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LXHIBIT "Dn
INDIVIDUAL WATER SUPPLY AND SEWAGE DISPOSAL REPORT
Alsbame Deporiment of Public Health
Bureau of Sanitation

Part 1

To be completed and signed by a Registered Engineer or Land Survayor)

City or Beat No. Baldwin County, Alabama Location:  Sec. _B6 T —6=8  q_=l-F
Owner __ Duncan Turnbull Owner's Address __point Clear, Alabama 36564&
subdivision TURNBULL SUBDIVISIONBiock No. . =m=m=m= Lot Ne. ._2_3_.._. Size lot 20,4886 sq. ft.
Date: Subdivision recorced 1959 . Apprnvcd Percent Developed 504
Greose Trap: (2] Yes [Ij Na Garbage Grinder: E:} Yas @ No E&rmz_._i_
Loundry Waste: ' E{—'_; Yes E] No

1f other thon residential property give estimated sewage flow per doy R_,SJT) NTIA..:

TN

/5 D Y S
SRRV . P Y T /g 4\
Signeture of Owner 1 5 o e A e e =L L e )
Water Supply: ] Public [ Community (3] tndividual
Necrest Dist. to Sewer 6 miles i ;. To Public Water Supply & miles
Percelation Test: Test Hole - . Stabilized Rate Additional Tests
L £ - -
{See Bock for ! . 14 minutes per inch
lnstructions) 2

Soil Borings: Type Soil 0,0' to &.0° GREY SANDY SOTL
4£,0° to 6.0 = QRANGE SANDY CLAY

Water level in hole from surfoce of ground 6 ft, test hole dry

A plot plan dated ond prepared by Eedsole Sunvering Compeny

showing loyout of septic tank with reference to the topography, house, lot lines and existing or proposcd wells is ottached to and

made o part of this reporf. Pl ‘

cdle Surveying Camp 5 :
...Repost-made oy MBegeeie, y _ uﬁY ;
SN 7S ~1\ //\ e  Res, No. 1511

Signoture

g }'- e i
Addross 13 NKS age AVe., Mobile, Alapééo'? Date 6-16-71

A Part tl
(For use by Health Authorities)

It is our epinion that the use of an individual septic tenk systcm an the lot (:l'z:]-—-r-'—:u_.o g—pvwwcd'*ﬂ—comw .o)- (L__} is
not suitable by recson of) the follewing conditions:

—~ .

7 : 7 = <
A et o f/‘z't&«p’/ D I fi B S “‘:}"f WO R A SRRy o AF '7’1’“‘5/- o
i A 7 .

7

4 /i <t 4 /
- . . s - .
e Ao I A U /\./ R
v iz understesd their the cpinion rc.'ndcred in this report dacs net cover tho construciion of the seplic tank system. Acsepi-
&p p ;

o o

erce will be based upen cunplionze with ail busith department rogquiremonis.

J*a.

/ I
,// oV ALl

\

A =— Coun.zr/ rc" h Dcpdrfmcn
7. -, 7

Signeture and Title é /’;7‘/: /){/{ AL AL /“-‘

Dete 7 - /g‘ atl ‘-7’/
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EXHIBIT TET

INDIVIDUAL WATER SUPPLY AND SEWAGE DISPOSAL REPORT
Alabama Department of Public Health
Burcau of Sanitation

Part |

(To be completed and signed by a Registered Enginccr or Land Surveyor) .

% _=1-E

City or Beat No. —Baidwin Comnmiy, Alabema : Location:  Sec. 6 71 =6-8
Owner _ Dunczn Turnbull Owner's Addrass Point Clear, Alabama 36564
Subdivision TURNBILL. _SHBDIVISTONBleck No. o=z | ot No. ....._........____.._24‘ Size lot 20,486 sq. ft.
‘ . 1959 - ' : 30%
Date: Subdivision recorded Approved Percent Developed hd
Grease Jrop: i:ﬁ Ye's : No ’ Garbage Grinder: : D Yes E{j Ne Bdrms_:'L___
Loundry Waste: (Xl Yes ] Ne
1f other than recidenticl property give estimated sewage flow per day RESIDENTI—AL
. / - } f'[i ‘. ,'/ d
o T AT R T i

Signaturc of Owner

r“:l‘?; individual

ag

SN

Additional Testa

Water Supply: E:] Publie S [:] Community
Negrast Dist 10 Sewnr e B 0L l0 0 . o To Pullic Watar Supply N (016 B
Percolotion Tast: Test Hole B ~Stabilized Rate
{See Back for ! . 12 minutes per inch

lastructions}

Soil Borings:

A plot plan doted

Type Soil

2

0.0"' to 4.0°

GREY SANDY SOIL

i

408 vo 6,07

QRANGE SANDY CrAY

Water level in hole from surface of ground 6 ft. test hole dry

ond prepared by Bedsole Surveyin :

showing layout of septic tank with reference to the tepography, house, lot lines and existing or proposed wells is ottached o and

mode o port of this report, y
AW

Report mcdc by
~oSighature L

/ u@uLuO-A Surmveving Comnan
/ . d

""':.’/;/’, \_ __:‘“ . "* ,4.? Reg. Mo. EX=2 0l
L TR = o
S hve.) Nodile, Als. 36607 Date __6=16=71

Addross 7

Part li

{Eor use by Health Authaeritics)

8~
1 is our epinion that the use of on individual zeptic tank system on the lo{t{ : AW‘QHCﬁmWJﬁ-st‘comom/ﬁo) LQQ is

not suiteble by reasen of) the fellowing conditions:

£

A / 4 C«/Mw// o Ay bl At plmia

V4 A,e?u/::é

/{;V); a0 0 SO A A0 § 22004

LY

it is understood that the cpinion rendered in this repost dees not cover the construction of the septic fank system. Accept-

cnce will be bascd upen %‘\Gn:e w:‘m. all health dgpartment rcqu:rcmcms

’C%LLQZLL/IﬁQJ

Signature and Title

bcee ‘7' C}

County Health criment
(70 = e hs )

?7/

San~3




TAYLOR WILKINS, Sreriff
iy (— e e
DERUTY SHERIF# .

. o
F e Qma"_.___éz:_é

e e Tr e
b oaereel g TGy

it -

—

Pl :

—— S

HOPVECE e




. EXHIBIT "F"
INDIVIDUAL WATER SUPPLY AND SEWAGE DiSPOSAL REPORT

o Alcbama Deportment of Public Health )
Burcou of Sanitation i -

Part |

(To bo completed and sigﬁed by o Registered Erginoer or Land S;Jrvuyor)

City or Beot Neo. wﬁﬂlﬂ\"in‘m&nty_ ~Alahaoma l.ocation: Scc _,ﬁ___,_,_,, T =6=S. F IR ) [
Owner __Duncan Turnbull Owner's Addross Point Clcar, Alabama 36564
Subdivizion TURNBULL SUBDIVISION|ock No. T Lot Ne, __..25— Sixe lot 20,486 g, fr.
Dote: Subdivizion rocorded 1959 Approvcd Percent Dcvcioppd._si%_m____
Greazo Trap: o [X] Yes D No o - Garbage Grinder: ] _Yes, - ._ K] Ne . Bdrms _3
Leundry Waste: ) [E Yes : D No B
If other than residential property give cstimq_?éd sewage flew per day’ BESIDEWIAL
,/: ' ' 5 / ‘4/7" .
i R T 'Ié' T e 7
Signature ¢f Owner SE R Lol e LT el T At K
Water Supply: s (7] Public g [T} Community - = Individual
" Neerest Dist. to Sewer 6 miles : i . ;  Te Public Warer Supply - 6 mil'_as i
Percolation Test: _ ~ Test Hole . Stokilized Rete Additional Tests
(See Baek for ! - 12 minutes per inch
- Instructions) 2
Soil Berings: " Type Seil . 0.0' 0 4.0° = GREY SANDY SOTIL
£,0° to 6,0 = ORANGE SANDY QLAY
Weter level in hole from surface of ground 6 f+. test hole dry
A. plot plan doted and prepored by Zedsole Survering Company

showing layout of septic tank with reference to the topography, house, lot lines end existing or propesed wells is ottached to ond

mode 0 part of hls report. .

Report made. by/‘bou“’o;'e Sa- @?’...238 Ceapany

q.u....,..,Signcturo — // ey _t,ﬂj-—«»(ﬂ — //4 : . _ R.cg__ .Né- 19}:!..
Address 73 N Sape AVe., Mobile, Ala7y 36607 Dote __ Gml6=71
. Part .|[

(For use by Hccl*E Authoritics)

. ey
It iz our opinion thot the use of an :ﬁdlwduul septic tank system on the lot ((l_l TS suifable-providod it cb‘sfor‘nﬂo} ‘(& is
“net suncb{e by reason of) the followmg conditions: '

z"‘a‘(‘//{ﬂ"’/jf#ﬁ/ﬂ"{ C"f y LA / P, %/- /MMM"A&J / 4 /4’-/«4?—
/t//(. /{/ LRl ,//J{ / 442’?&/{_/ Va

it s understosd thut the opinion rendered in thic report doos net covar tho censtruction of tho septic tonk syatom. Accept-

ance will be bused upen c.umy()zm_r le‘q ull heulih depurtmant requiremenis.

1 1y W"/ 4
7L ( // Couniy |i4.. fth-Oeperiment

Signature cnd Title _\: s ,//‘j’/// /E‘i x- ‘{ L~ ~///-’ i S
_ Date ?’ 7/ f

San=3 .

-
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DUNCAN TURNBULL and i
ALICE W. TURNBULL,.. .. ..
) i IN THE CIRCUIT COURT OF
Plaintiffs ' &
' i BALDWIN COUNTY, ALABAMA
-VS-
i T AT TAW

LAMAR RENCHER, JOHN FOSTER, : ] B

et al A i CASE NO. 4
Defendants ]

- .. CRDER FOR.RULE.NI SI . . .
WHEREAS, Duncan Turnbull and Alice W. Turnbull have filed in
this.Court and presented to Honorable Telfair J. Mashburn a
petition for an alternative writ of mandamus or rule ni_si; and
. WHEREAS, the said Judge Telfair J. Mashburn has ordered
issuance of rule ni si_directed.to_thé defendants in this. cause;

. THEREFORE, each defendant is.ordered to appear before this
Homorable Court on._the __ngiday_gf“/21§kaﬂj/ , 1972, at Zigs -

ﬁi.”mg and show cause why the permits prayed for in_the_

petiticners' petition in this cause should not be issued.

=

Y _E 457A24ﬁéznc%u
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MOORE PRINTING CO. BAY MINETTE ALA.

 _SUMMONS AND COMPLAINT

s

: STATE OF ALABAMA Circuit Court, Baldwin County

- Baldwin. County (| Nz 43X
| TERM. 19.72.

TO ANY SHERIFF OF THE STATE OF ALABAMA:

| LamarRencherzJohnFoster;Russellshemn»
Coldsmith an

................................................................................................................................................................................

to appear and plead, answer or demur. within thirty days from the service hereof, to the complaint

ay Minette, against....... eneesenreaesent

“iled i the Cireuit Court of Baldwin County, State of Alabama, at B
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DUNCAN TURNBULL and )
ALICE W. TURNBULL,

)
Plaintiffs
)
IN THE CIRCUIT COURT OF
)
VS. BALDWIN CCUNTY, ARLABAMR
)
Lamar Rencher, John Foster, AT LAW
Russell Sherman, C. XK. Zehner, )
F. H. Deitz, Jr., H. C. Mullins, NC. 10488
John Hadley, E. F. Goldsmith, and )
Ira B. Myers, State Health Officer,
State of Alebama h]
Defendants

DEMURRER OF DEFENDANTS

Come now the defendants, separately end severally, and demur
to the petition and to each aspect thereof, separately and severally,
and assign the following grounds, separately and severally:

1. The petition fails to state & cause of action upon which
relief can be granted.

2. Tt affirmetively appears from the petition and particularly
paragraph 4 thereof that permit disapproval by defendants was for cause,
namely, "on basis of original report by same surveyor,” and.that such
disaproval was not arbitraery or without legal cause or justification.

3. It affirmatively appears from the petition that the rea-
sons defendants disapproved a permit to pleintiff for insteallation of
septic tanks were, Yon basis of original report by same surveyor," and
hence said disapproval was not arbitrary, without legal zause or justi-
fication.

4. The petition feils to aver facts showing that defendants?
disapproval “on basis of original report by same surveyor™ was arbitrary,
and without legal cseuse oOr justificetion.

5. Plainviffs fail to ever the content of the "basis of
origifial report by the same surveyor" assigned by defendants as the
reason for disapproval, and, therefore, fzil: W to aver fazts showing said
reason to'ﬁe arbitrary and without legal cause or justification.

6. The petition fails to aver that all requirements of statute
and rules and reguletions of the State .and county boards of health have

jefn met in respect to the request for a permit to install septic tanks,
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7. It affirmatively appears from the petition thet an "ofi—
ginal report™ concerning suitability of said lots for installation of
septic tanks was made to the county board of health prior to the re-
ports of June 16, 1971, which are averred and set out as exhibits to
the petition, but the said original report is not averred nor set out
as an exhibit.

8. It affirmetively appecrs that the decision of the State
or county board of health or its agents, as to whether or not & permit
will be issued for the installation of a septic tank, involves an ex-
ercise of discretion by the health authorities.

9. The petition fails to aver facts showing that the dis-
cretion of the defendants in deciding whether or not a permit for in-
stallation of septic tanks shall be issued has been abused.

10. The petition fails to aver that the requirements of any
other test or percolation tests other than percolation tests on June
16, 1271 have been met.

11. It affirmatively appears from the petition that the
only test averred in the petition as having met requirements for a
permit to install septic tarks is a percolation test made on, to-wit,
June 16, 1971, and said sole test &t one particular time is not suffi-
cient in law to require the issuance of sald permit.

12. It affirmative appears from the petition that a satis-
factory percolation test at one particuler time is not the only standard
for defendants' decision to grant or refuse a permit te install septic
tanks.

esvect;ulTv submitted,
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I hereby certify that I have served a copy of the foregoing

demurrer of defendants upon Hon. Kenneth Cooper, attorney for plain-

/@"M&M /me&_h__,
tiffs, by maili /

ot e SeyMimette-Adebasma, on this the ég day Ordiﬁgg{zf ﬂ;;ﬁ
1972.
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DUNCAN TURNBULL and )
ALICE W. TURNBULL

)
Plaintiffs
)i IN THE CIRCUIT COURT OF
Vs.
) BALDWIN COUNTY, ALABAMA
Lamar Rencher, John Foster,
Russell Sherman, C. X. Zehner, b AT LAW
¥, H. Deitz, Jr., H. C. Mullins,
John Hadley, E. F. Goldsmith, and ), NO. 10488
Tra B. Myer, State Health Officer,
tate of Alabama 3
Defendants )]

RETURN AND ANSWER

Come now the defendants, separately and severally, and in
response to the rule nisi heretofore issued show to the Court as fol-
lows:

1. Defendants admit the averments of fact in paregraph 1 of
the petition and for further answer and return aver:

(a) Defendant £. F. Goldsmith is the County Health Officer of
Raldwin County.

(b) Defendant "Ira B. Myer™ spells his name Ira L. Myers and
he is the “"gtate Health Officer,® not-the "Public Health Officer.™

(c) That the other defendants, who ere medical doctors, to-
gether with the presiding officer of the county governing body, John
Hadlev, constitute the county board of hezalth. Title 22, Section 4,
Code of plabama, Recompiled 1958.

2. Defendants admit the averment of facts in paragraph 2
of the petition.

3. Defendents admit the averment of facts in paragreph 3 of
the petition.

4. TIn answer and return to peragreph 4 of the pstition, de-
fendants C. J. Zehner and E. F. Goldsmith deny that disepproval of in-
stallation of septic tenks on lots 2C through 25 was with the concur-
rence of each of the other named defendants and said defendents Zehner
and Goldsmith aver that said disapproval was upon their concurrence
alone "on basis of original report by same surveyor.”

Defendants deny that said disapproval was arbitrary and with-

out legal cause or justification.

v 44 w337




Defendants aver that in a subdivision report made by Bedsole
Surveying Company and signed by Luther L. Flowers (2675) on or about
December 7, 1959 and submitted to the Baldwin County Health Department
in behalf of petitioners and covering the said lots 20 to 25, inclu-
sive, showed that the ground water level for lots 20, 22, 24 and 26
were 4, 3, 2.7, and 3.5 feet below surface, respectively, which is
not & satisfactory complaince with the rules and regulations of the
RBoard of Health covering installation of septic tanks. Defendants
aver that there has been no substantiel change in such ground water
levels.

Defendants aver that on the basis of said report of December
1959, the permit for {installation of septic tanks was disapproved by
defendants Zehner and Goldsmith.

Defendants aver that the report submitted to defendant Zehner
in June of 1971, showing all test holes on lots 20-25 t¢ be dry is not
representative of said lots 20-25, and that said disapproval of the in-
stalletion of septic tanks on said lots was based on the said prior re-
port made to the Baldwin County Health Depertment in December 1959.

Defendants aver that further tests were conducted by defendant
Zehner on, to-wit, September 16 and 22, 1971, the results of said test
showing that in six foot holes on said lots 20-25, which were filled
with water on September 16, 1971, the water level in said holes fell
only 17 inches from the surface by September 22, 1971, <uring which
period there was no rainfall.

Defendants aver that said lots 20-25 are in an area of Bald-
win County covered by "Lynchburg" type soil which is relatively slow
to absorb water and the area of said lots has a seasonal high water
table of a depth below surface of considerebly less thar five feet.

Defendants aver that the disepproval of said lots for the in-
stallation of septic tanks was based upon reason and the rules and
regulations of the State Committee of Public Health.

5. In answer and return to paragraph S of the petition, de-

fendants neither admit nor deny that petitioners cannot sell and convev
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good title to said lots without approval of the installation of septic
tanks bv defendants; but for further answer defendants aver that such
subdivision cannot be developed by sale or lease of lots without ap-
proval of the county health officer and the State Health Officer, or
otherwise said development would be in violation of rules and regula-
tions of the State Committee of Public Health and subject to penalties.

6. Defendants deny that the failure to approve said lots for
installation of septic tanks is a failure to perform a ministeriel duty
imposed by statute; and for further enswer aver that defendants® dis-
approval of said lots for installation of septic tanks was a decision
involving the exercise of discretion and that such act was reasonable
and in accordance with the statutes and rules and regulations of the
State Committee of Public Health.

WHEREFORE, PREMISES CONSIDERED, énd defendants having fully
answered and made return to the rule nisi heretofore issued and having
shown cause why defendants should not issue approvel of permits to
plaintif%é to install septic tanks upon saidfiofé;~§;ay that this Court
will set this cause down for hearing and upon finel hearing deny re-

lief to petitioners.

/ iy 4

E. z—*. GOLDSWITHE, M. D.
HERLTE OFFICER OF BALDWIN COUNTY

7/ .

C K. ZEANER
REGISTERED SENITARIAN
BALDWIN COUNTY HFALTH DEPARTMENT

/‘ ‘
tf L,'/ Q«««\

f/ ;,_A) ‘2 { (

AT A D
JOHN DLEY, PRESIDING OFFICER
Ba}dwin County Governing Bogd & Ex

Officio Member of Baldwin County

Board of Health
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/RENCHER, M. D.

ﬁaMBER BALDWIN COUNTY BORRD OF HERLTH




BALDWIN LOUNTV BOARD OF EERLTH

/ZWE? //&Wﬂﬁ%p 22 (S

RUSSELL SHERMAN, M. D,
MEMBER, BALDWIN QOUNMY BCARD OF HERLTH
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H EI.TZ \}Ro"'; M- D- "\‘ ‘
MBER BALDWIN COUNTV BCRRD OF HEAMLTH
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Y C. MImLNg, M. D,
MEMEER, BALDWIN COUNTY BCARD OP HERLTH

F
ME]

i . \ /AM//@*’W#‘/
IRﬁ L. MYZRS, M. D. A
STATE HEALTH ODPIC:RJ

DEFENDANTS

STRTE OF ALABAMA )

Ll . COUNTY )

Before me, the undersigned Notary Public in and for said

county in said State, personslly appeared E. F. Goldsmith and C. K.
Zehner, whose names are subscribed to the foregoing return and answer,
who are personally known to me as the Health Officer of Baldwin County
and as a Sanitarien of the Baldwin County Health Department, respect~
ively, and after beling duly sworn depose and say that the matters
averred in the foregoing return end answer ars true and correct.

~

On this the f 55 day of \./f'l/"/uw , 1972,

S K nAuitc

Notary Public

I hereby certify that I have served a copy of the foregoing
return and answer upon Hon. Xenneth Cooper, attorney for plaintiffs,

- o ~y SS-@H gy .h‘i-m___'
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EUNICE B. BLACKMON cseur ot
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DUNCAN TURNBULL and I
ALICE W. TURNBULL, . . _ ;
HE OURT O
Plaintife IN THE CIRCUIT COURT
T5m ! BALDWIN COUNTY, ALABAMA
, E o
LAMAR RENCHER, JOHN FOSTER, | AT LAW
et al . ¥ CASE NO. _y¢ ggﬁf
Defendants i

TO THE GLERK OF THE CIRCUIT COURT OF BALDWIN COUNTY, ALABAMA

.~ Let an order. for rule ni si, prayed for in. the foregoing
petition; be issued forthwith to defendants, returnable to the
Circuit Court of Baldwin County, Alabama, on the _;fo?day of
Cyu&»&?: 1972, at G iap. e M

Issued this &23&~day of pecly., , 1972,
)

Tk s P Videid ey
) i/ CIRCUIL JUDGE




DUNCAN TURNBULL and IN THE CIRCUIT COURT OF

ATTICE W. TURNBULL
BALDWIN COUNTY, ALABAMA
Plaintiffs
~VS~
CASE NO. 10,488

LAMAR RENCHER, JOHN FOSTER,
et al’

]

|

¥ CIVIL ACTION

J

§
JUDGMENT

This cause having been regularly sev for trial on September 18,
1973, came the parties hereto, in their own Pproper persons, with
their respective attorneys of record, and issue having been joined
vetween the plaintiffs and the defendants, this cause is tried by
the Court without the interventicn of a jury, testimony having been
taken ora tenus; the Court, after hearing the evidence, and argu-
ments of counsel, is of the opinion that the plaintiffs are not en-—
titled to the relief prayed for, and that the plaintiif's prayer .
for the relief prayed for in his said petition for mandamus ghould
not be granted. It 1s, therefore,

ORDERED, ADJUDGED and DECREED by the Court that the Petiticon
For Mandamus prayed for by the plaintiffs, Duncan Turnbull and
Alice We. Turnbull)is denied. And it is further

ORDERED, ADJUDGED and DECREED by the Court that the court
costs of this proceeding{pe taxed against the plaintiffs, for which
let execution issue.

Dated this 27 day of November, 1973.
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DUNCAN TURNBULL g IN THE CIRCUZT CCURT OF
ALICE TURNBULL

& DALDWIN COUNTY, ALABAMA
Plaintiffs
h CIVIL ACTION
...'\;'S...
§ CASE NO. 10488
LAMAR RENCHER,
JOHN FOSTER, et al ¥
Defendants i

=4

NOTICE OF APPEAL

s, puncan Turmbull and Alice Turmbull,

()

Comes now the plaintifl
by thelr attcorney of record, Xenneth Cooper, and adpeai to the
Court of Civil Appeals of Alabama, from the JUDGMENT rendered

against them in this cause on the 1lst day of November, 1972.

!

/KTTGRN*Y “O PLALN‘&er»MWwW“
Post Office Box 1C00
Bay Minette, Alabame 36507
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STTATA 1% TTETIITTT T AT
DUNCAN TURNBULL AND

ALICE TURNBULL
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] BALDWIN COUNTY, ALABAMA
Plaintiffs
g CIVIL ACTICH
—V &

i CASE NO. 10488

LAMAR RENCHER,

JOEK FOSTER, et al 5
§

SECURITY FOR COSTS
I, hereby acknowledge myself security for all costs of
appeal to the Alabeama Court of Civil Appeels, from the
Judgment rendered in the zbove entitled cause on the lst day
of November, 1973, and hereby agree tc pay all such costs. 4&nd
or the payment of this bond, I hereby waive my right of exemption

4

to personal property under the Constitution and Laws of the State

WITNESS my hand and seal, this the 5th day of December, 1972.

- o~ P
_ Ay ,
LI e e
ATTORNEY FOR PLAUNTLIFFS
Post Office Box 1000
Bay Minette, Alabame 36507

TAKEN and APPROVED, this the ___ day of December, 1973.

Srnnen 0 R ACKRIOM ciRculd
ZUNICE B, BLACKHION CLERK .




JUNZ 8 1974

THE STATE OF ALABAMA --- JUDICIAL DEPARTMENT
THE COURT OF CIVIL APPEALS

OCTOBER TERM 1973-1874
Civ. 348

Duncan Turnbull, et al.
V.
Lamar Rencher, et al.

Appeal From Baldwin County Circuit Court

'PER CURTAM:

Appellants Turnbull are the owners of six lots
in Baldwin County, Alabama, described as Lots 20
through 25 of Turnbull's Subdivision as recorded in Map
Book 5, page 68 of the Probate Records of Baldwin County,
Alabama.

Appellees are the members of the Bal&win County
Board of Health, the county health officer, the county
sanitation officer, and Dr. Ira Myers, the State ﬁeglth
Qfficer.

On June.ZS, 1971, appellants filed with the
county health board applications for permits to in-
stall a septic tank on each of the above described

lots. Attached to each application was a report of




the result of a soil examination and percolation
test prepared and‘signed by W. L. Bedsole of Bed-
sole Surveying Company of Mobile, Alabama. The
information contained in these six reports tended
to show that a septic tank on each of these lots
would function successfully.

Appellee C. K. Zehner, the county sanitation
officer, wrote at the bottom of each report the
following: "It is our opinion that the use of an
individual septic tank system on the lot is not
suitable by reason of the following conditions:
Disapproved on basis of original report by same
surveyer”, whereupon the health officer and board
"of health denied the applications and refused to
‘issue the permits. |

Subsequently, the property cwners filed a
petition addressed to the Honorable Telfair J.
Mashburn, as Judge of the Circuit Court of Baldwin
County, Alabama, for an alternative writ of mandamus
or a rule nisi requiring the respcndents to issue
the permits, or appear and show cause why they
should not do so. Respondents, after service,
first filed a demurrer, which apparently was never
‘ruled upon, then filed a full and- complete answer
putting in issue the allegation that the failure to
approve said lots for installation of septic tanks
was a failure to perform a ministerial duty imposed
by statute, but on the contrary was a decision in-
volving the exercise of discretion and that such

act was reasonable and in accordance with the

L de




statutes and rules and reguiations of the State
Committee of Public Health.

Trial was had without a jury and the evidance

heard By Judge Mashburn cn September 18, 1973. At

. the end of the trial, Judge Mashburn anncunced that
he did not find that the defendants acted or operated
arbitrarily and that he would deny the petiticn.
Judgment accordingly was entered on November 1, 1973.
From the judgment, plaintiffs in the court below
perfected this appeal.

We are somewhat handicapped in the deciding of
this case in that neither the plaintiffs nor the
respondents enlightened us, by pleadings, proof

o or briefs, as to the existence of statutes or state
or 1oca1 regulations pertaining to the placing of
septic tanks on residential property or the issuance
of permits for the installation of same. However,
plaintiffs alleged in their complaint that the failure
or refusal by the defendants to approve the instal-
lation of septic tanks on their property constituted
a failure on the part of defendants to perform a
ministerial duty imposed upon them in thelr capacities
as public health officers by "the statutes of this
State™. Respondents by their answer tacitly adnmitted
that they were charged with the responsibility of
granting permits of the kind apélied for, but that
they were clothed with the discretion of deciding in
each case whether to grant the application would be
inimical to the public health. One of the issues

then was whether the duty of fésuing such permits




was ministerial or quasi-judicial. Plaintiffs
claimed it ministerial, the respondents quasi-
judiciai.

Plaintiffs cite no authority for their con-
tention that the duty was ministerial. Defendants

cite Meecham, Public Officer and Officers, vp. 421

and L22 as saying that boards of health are gquasi-
Judicial,

We must assume, therefore, that respondents!
were acting under some regulation of the State
Board of Health making it unlawful for citizens to
install septic tanks without first having obtzined
the approval of the county board of health. The
state board of health would have had the authority
to adopt such a regulation under the provisions of
Tit. 22, Sec. 7, {1}, {4), (6}, and (7). However.
that may be, the case was tried on the contention
by the Plaintiffs that the county board of health
had the power to issue such permits and that the
issuance thereof was a ministerial duty, with no
discretion, or that the board acted arbitrarily and
abused its discretion by its denial, and the de-
fendants insisting that they were clothed with dis-
cretion, and that their decision was made in the
exercise of a wise and just discretion, and in the
public interest. |

There seems no doubt that mandamus is the
proper remedy when an administrative board or com-
mission or official has acted, or refused to act,

because of bias, favoritism, fraud, or other improper
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reason. City Council of Montgomery v. West, 149 Ala. 311,

42 So. 1000. waever, to warrant the court in issuing a
writ of mandamus, it must appear that the complaining parﬁy
has a clear legal right to the performance of the parti-
cular duty sought to be enforced. 52 Am.Jur. 2d,'Section 64,
page 388.

The evidence disci&ses that the same Mr. Bedsole who
made the percolation tests and signed.the reports attached to
relators' June, 1971 applications had made similar tests for
the same property owners in 1959 and reported that the 1o£s
were not sultable for septic tanks. Witness Zehner, sanitation
officer for the Baldwin County Health Department, visited the
lots in Juiy and September 1971. In examining the test holes
made by Bedsole'in June he found them to either have caved in
- or to be filled with water. A week after finding the holes
water filled, a subsequent check found the water to have fallen
‘only 17 inches.

Upon finding the soil conditions, drainage and per-
colation to be substantially unchanged since the report of
1959, Zehner recommended to the county health officer that
the application for permission to build septic tamnk and field
lines on all the lots be denied. Such denial was duly entered,

It was shown that the 1971 report of Bedsole was made
in June, a‘relatiQely dry month when the water table would
tend to bé at a low stage. Testimony was givén that the
suitability of property for septic tank efflvent disposal
should be determined as of the time of highest rainfall and
highest level of the water table. A system which might work
well in dry months would overflow and be a health hazard during
wet months when the water tzble is near or‘above the level

of the dispersal field lines.




It was held in L & N RR Co. v. W.E. Solschenberger,

270 Ala., 536, 120 So.2d 704, that on mandamus proceeding to
review decree of trial ccurt rendered on testimony taken ore
tenus before the court, the usual presumption in favor of the

correctness of the court's findings of fact is indulged. 1Im

State ex rel. Falkner v, Armstrong, City Comptroller, et al,
217 Ala. 564, 117 So. 187, realtor applied to the city |
commission for a license to operate a dance hall. License.
was refused, and his petition for mandamus having been denied,
relator appealed. In affirming the éourt said
"If relator shall be able to allege that the

city commission, or their authqrized agents, in refusing to
grant him a license, are actuated by a motive and purpose
having no proper relation to the public safety, peace, good
order, of decency, the court should, after proof -- for all
presumptions should be indulged in favor of their action --
.iﬁterfére;ﬁ

In this case we think there was a failure of proof‘
thaﬁ respondents' action in refusing the permits was actuated
by any other motive than the protection of tﬁe public health,
and the trial court correctly denied their application for
mandamus .

AFFIRMED.

The foregoing opinion was prépared by Honorable
T. Werth Thagard, Supernumerary Circuit Judge, under Section 2
of Act No. 288, Acts of Alabama, July 7, 1945 as amended

His opinion is hereby adopted as that of the Court.

erght P.J., Bradley and Holmes, . Sentell, Clor: . of the Court of O
JJ. 3 concur Ll : Smao, (EO he:"bd’ onril

out as samez c,-_s_:'r:;.':izs
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THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THI: COURT OI' CIVIL APPEALS OI' ALABAJMA

October Term, 19_173=74
— Div. No._Civ. 348

To the Clerk:Regiatex of the Circuit Court,
Baldwin County—Greeting:
Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between

‘Duncan Turnbull, et al Appellant__

and
“Lamar Rencher, et al

. Appellee__,

wherein by said Court it was considered adversely to said appellant , were brought before the

Court of Civil -Appeals, by appeal taken, pursuant to-law, on behalf of said appelignt

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Court of Civil Appeals,

on the _28th day of June 1974 ., affirmed said cause, in all respects, and

‘ordered that appellant &, Duncan Turnbuil and Alice W, Turnbull

and Kenneth Cooper

sureties for the costs of appeal, pay the costs of appeal in this Court and in the Court below.

It is further certified that, it appearing that said parties have waived their rights of exemption

under the laws of Alabama, it was ordered that execution issue ceccordingly.

. Witness, J. O. Sentell, Clerk of the Court of Civil

Appeals of Alabame, at the Judicial Building,
this the/%Sth day of__June , 194,
A

/‘:z‘h L{TL’J'I’ e "..? < A o :
Clerk/of the Court of Civil Appealsof Alabama.
i
k‘\‘”"ﬁf P ..._,,A...,‘,_,_L,_,,,,_‘N-.-..—- aamen




THE COURT OF CIVIL APPEALS
OF ALABAMA

October Term, 19 713-74

Div., No._Civ. 348

Duncan Turnbull, et al

Appellant,
vS.

Lamar Rencher, et al

Appellee.

From Baldwin Circuit Court.

TR, L0, G88
CERTIFICATE OI°
AFFIRMANCE

The State of Alabama,

[E—

County.
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BROWH FREHNTING C€Q., MOKTGONERY
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CITATION OF APPEAL Moore Printing Co. - Bay Minette, Ala

THE STATE OF ALABAMA,
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA_-GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on thé ....................................
i hovenber - i RREEIERK e resseesresrcsessssressssssmeeressec 19.72. in a cer-
tain cause in said Court wheréin .Dunean Turnbuld e ALICE Fa TRERRHA e rrscsnnrrssssssss e
......................................... | Blaingiff, and. Lamar Rencher, John Foster, Russell Sherman
CoRTrERReT ) LR T DEIER UYL H. i ihs, John Hadley, EUUE TG0 dsmith, & Ira B. Myer,
State Health Offlcer,StateofAlaoama ........ Defgndant, a judgment was rendered against said

...........................

-applied for and obtained from this office an APPEAL, returnél‘bleftc}_th}: ...... next .. . s

Court of Civil A peéls o
Term of OUT civvimereceeresssassaranes urt of the State of Alabama, to be held at Montgomery, on the........

{ 19........ next, and the necessary bond

Piainti : .
having been given by the said ...... o 1alntlffs ...........................................................

..................................................................................................................................................................................

...................................................................................................................................................................................

Now, You Are Hereby Commanded, without delay, to cite the said . Defendants ..

James 4. Hendrix

DlstrlCt .......... attorney, to appeear at the ... nEXt ........................................... Term of our
Court 6f Civil Appeal
said Siprerre Court, to defend against the said Appeal, if Mthe}? ...... think proper.
. Witness, EUNICE B. BLACKMON. Clerk of the Circuit Court of said County, this ........ st ...
day of MATEH.ciiiirnin , A. D, 19.74..
Atrest:
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CIRCUIT COURT
| _quldwin County, Alabama

| DUNGAN TURNBULL & ALICE W, TURNBULL

i

T Vs, } Citation in Appeal

LAMAR RFNCHER JOHN FOSTER, RUSSELIL SHFRMAN -
J ‘ © C. K, ZEHNER, F, H, DEITZ, JR.,H, C, MULLINS
~ S JOUN FADLEY, K, ¥, GOLDSMITH & IRA B. MYIR, STATE
] Ké s H}::ALTH OI‘FICER STATE OF ALABAMA
ERNEEN
\-_J'Q Q/ Ji : 2 - - : -.
.\_:\3& N \\3, Please serve: James A. Hendrix, District Attorney
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DUNCAN TURNBULL AND ! IN THE CIRCUIT COURT OF
ALICE TURNBULL

§ BALDWIN COUNTY, ALABAMA
Plaintiffs
1 CIVIL ACTION
-VS-
i CASE NO. 10,88
LAMAR RENCHER,
JOHN FOSTER, et al 1
Defendants i

NOTICE OF APPEAL
Comes now the plaintiffs, Duncan Turnbull and Alice Turnbull,
by their attorney of record, Kenneth Cooper, and appeal to the
Court of Civil Appeals of Alabama, from the JUDGMENT rendered

against them in this cause on the 1lst day of November, 1973.

//,mﬁ/) o

ATTORNEY FOR PLAIN;Z?FS
Post Cffice Box 1000
Bay Minette, Alabama 36507




DUNCAN TURNBULL AND IN THE CIRCUIT COURT OF
ALICE TURNBULL

i
{ BALDWIN COUNTY, ALABAMA
]

Plaintiffs
‘ CIVIL ACTION
-VS—
D i CASE NO. 10488
LAMAR RENCHER, |
JOHN FOSTER, et al i
Defendants §

SECURITY FOR COSTS

I, hereby acknowledge myself security for all costs of
appeal to the Alabama Court of Civil Appeals, from the
Judgment rendered in the above entitled cause on the 1st day
of November, 1973, and hereby agree to pay all such costs. And
for the payment of this bond, I hereby waive my right of exemption
to‘personal property under the Gonstitutidn and Laws of the State
of Aiébéma.

WITNESS my hand and seal, this the 6th day of December, 1973.
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ATTORNEY FGR PLAINTIFFS

Post Office Box 1000
Bay Minette, Alabama 36507
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— Div. No.___ . CERTIFICATE OF APPEAL. (Civil Cases,)

DALIMEIN

County, Circuit Court.

“"&&E-?Cﬁvi TORNBULL & ALICE W, z@%@uﬁﬁ

. Pilaintif?f,.
vs-

Cont Ef”""

?:3

T M.,;..m*, 5. F. GOLDRSREL Famt, D WYER, STATE HEALTE GFFICER, STATS OF ALABAMA

I, Eunice B. Blackmon Clerk of Circuit

Court,

of - PEus County, Alabama, hereby certify that in the

7 . o, s JE -
Duncan Turnbull & 4lice W. Turnbull

plaintiff

_ VS.
Lomar fencher, Jonsn Foster, Bussell Sherman, €. XK. Zehmer, ¥, H. Deifz, Jr., 5. C. Kulli

John ﬁadie:\? E. F., Goldsmith & Ira B. Myer, State Heazlth Gfficer, Sﬁ“&te@f 8k d’:‘““‘th&m
whieh was tried and determined in this Court onm the ~E= __day of
Sy emiber 19.72 | in which there was a judgment x®euwcin whichretiton for

Mandanus denied

FCRRCRRGrE T Em iRty (or Judgment

rop defendant,) the Plaiariffs on the igrh day of
o . Court of (ivii Appeals
Lesruary - 19.“% . took an appeal to the. Court

of ﬁ}abama to be holden of and for said State.

I further certify that Plaincilfe

L o Court of il dramenle
ri1e4 security for cost of appeal, to the SOurt of Civil ippeais Court, on

the _,:.&_day of__February 1974 | and that_ Kemmeth Cooper

was
msureti’é‘-’% on the appeal bond.

I further certify that notice of the said appeal was on the_  58h
daY of Mareh 19 g . served on James &, H@E&@.Eix

2
Lo
BUng

as attorney of record for said appellee, and that the amoumbur-sueds-for

sgptic fan

.‘ o Potirion o Y o 4 ol -::w’-{ = 4 s
& Petition Ior Mendmmws for Pormission to instel & certaln lands)

was )

(Or personal property.)

Witness my hand and the seal of this Court, this the ist

/ e T )

Clerk of the Circuit Couri-of

BDaldwin

County, Alabama.

S PERTT & 0. TIEMINGHAM,

RINGIER, .I&:m FOSTER, RUSSEIL SHERMAN, €, K. ZZHMER, ¥, #. DEITZ, JR.,H.C. MULLINS

&




JUNZ28 1974

THE STATE OF ALABAMA --- JUDICIAL DEPARTMENT
THE COURT OF CIVIL APPEALS

OCTOBER TERM 1973-1974
Civ. 343

Duncan Turnbull, et al.
V.
Lamar Rencher, et al.

Appeal From Baldwin County Circuit Court

PER CURiAM:

Appellants Turnbull are thé ownérs of six lots
in Baldwin County, Alabama, described as Lots 20
through 25 of Turmbull's Subdivision as recorded in Map
Book 5, page 68 of the Probate Records of Baldwin County,
Alabama.

Appellees are the members of the Baldwin County

'Board of Health, the county health officer, the county

sanitation officer, and Dr. Ira Myers, the State Health
0fficer.

On June 25, 1971, appellénts filed with the
countﬁ héaith board applicatioms for permits to in-
stall a septic tank on each of the above described

lots. Attached to each application was a report of
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— the result of a soil examination and percolaticn
test prepared and signed by W. L. Bedsole of Bed-
sole Surveying Company of Mobile, Alabama. The
information contained in these six reports tended
to_shpw that a septic tank on each of these lots
would function succeséfully. |

Appellee C. K. Zehner, the county sanitation
officer, wrote at the bottom of each report the
following: "It is our opinion that the use of an
individual septic tank system on the lot is not
suitable by reason of the following conditions:
Disaprroved on basis of original report by same
surveyor", whereupon the health officer and board
‘of health dénied the applications and refused to
issue the permits.

Subsequently, the property owners filed a
petition addressed to the Honorable Telfair J.
Mashburn, as Judge of the Circuit Court of Baldwin
County, Alabama, for an alternative writ of mandamus
or a2 rule nisi requiring the respondents to issue
the permits, or appear and show cause why they
should not do so. Respondents, after service,
first filed a demurrer, which apparently was never
ruled upon, then filed a full and complete answer
putting in issue the allegation that the failure to
approve said lots for installation of septic tanks
was a failure to perform a ministerial duty imposed
by statute, but on the contrary was a decision in-
volving the exercise of discretion and that such

act was reasonable and in accordance with the
g




statutes and rules and regulations of the State
Committee of Public Health.

Trial was had without a jury and the evidence
heard by Judge Mashburn on September 18, 1973. A%
the end of the trial, Judge Mashburn announced that
he did not find that the defendants acted or operated
arbitrarily and that he would deny the petition.
Judgment accordingly was entered on November 1, 1973.
From the judgment, plaintiffs in the court below
perfected this appeal.

VWie are somewhat handicapped in the deciding of
this case in that neither the plaintiffs nor the
respondents enlightened us, by pleadings, proof
or briefs, as to the existence of statutes or state
~or local regulations pertaining to the placing of
septic tanks on residential property or the issuance
of permits for the installation of same. However,
plaintiffs alleged in their complaint that the failure
or refusal by the defendants to approve the instal-
lation of septic tanks on their property constituted
a failure on the part of defendants to perform a
ministerial duty imposed upon them in their capacities
as public health officers by "the statutes of this
State”. Respondents by their answer tacitly admitted
that they were charged with the responsibility of
granting permits of the kind applied for, but that
they were clothed with the discretion of deciding in
each case whether to grant the application would be
inimical to the public health. One of the issues

then was whether the duty of issuing such permits




was ministerial or quasi-judicial. Plaintiffs
claimed it ministerial, the respondents quasi-
- Judicial,

Plaintiffs cite no authority for their con-
tentiqn_that the duty was ministerial. Defendants

cite Meecham, Public Officer and Officers, pp. 421

and 422 as saying that boards of health are guasi-
Judicial.

We must assume, therefore, that respondents?
were acting under some regulation of the State
Board of Health making it unlawful for citizens to
install septic tanks without first having obtained
the approval of the county board of health. The
state board of health would have had the authority
to adopt such a regulation under the provisions of
CTit. 22, Sec. 7, {1}, {4}, (8), and (7). However.
that may be, the case was tried on the contention
by the Plaintiffs that the county board of health
had the power to issue such permits and that the
issuance thereof was a ministerial duty, with no
discretion, or that the board acted arbitrarily and
abused its discretion by its denial, and the de-
fendants insisting that they were clothed with dis-
cretion, and that their decision was made in the
exercise of a wise and just discretion, and in the
public interest.

There seems no doubt that mandamus is the
proper remedy when an administrative board or com-
mission or official has acted, or refused to act,

because of bias, favoritism, fraud, or other improper
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reason. City Council of Montgomery v. West, 149 Ala, 311,

42 So. 1000. However, to warrant the court in issuing a
writ of mandamus, it must appear that the complaining party
has a clear legal right to thg performance of thé parti-
cular duty sought to be enforced. 52 Am.Jur.~2d,'Section 64,
page 388. |

The evidence disci;ses that the same Mr. Bedsole who
made the percolation teéfé énd signed the reports attached to
relators! June, 1971 applications had made similar tests for
the same property owners in 1959 and reported that the 1o£s
were not suitable for septic tanks. Witness Zehner, sanitation
officer for the Baldwin County Health Department, visited the
loLs in Juiy and September 1971. In examining the test holes
made by Bedsole'in June he found them to either have caved in

or to be filled with water. A week after finding the holes

water filled, a subsequent check found the water to have fallen

“only 17 inches.

Upon finding the soil conditions, drainage and per-
colation té be substantially unchanged since the report of
1959, Zehner recommended to the county health officer that
the application for permission to build septic tank and field
lines on all the lots be denied. Such denial was duly entered.

It was shown that the 1971 report of Bedsole was made
;n June, a‘relatiQely dry month when the water table would
tend to bé at a low stage. Testimony was givéﬁ that the
suitability of property for septic tank efflvent disposal
should be determined as of the time of highest rainfall and
highest level of the water table. A system which might work
well in dry months would overflow and be a health hazard during

\ -
wet months when the water table is near or above the level

of the dispersal field lines.
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‘tenus before the court,

217 Ala.-5

It was held in L & N RR Co. v. W.E. Solschenberger,

270 Ala. 536, 120 So.2d 704, that on mandamus proceeding to

feview decree.of trial court rendered on testimony taken ore
the usual presumption in favor of the
correctness of the court's findings of fact is indulged. 1In

State ex rel. Falkner v. Armstrong, City Comptroller, et al,

64, 117 So. 187, realtor applied to the city

commission for a license to operate a dance hall. License.

was refused, and his petition for mandamus having been denied,

relator appealed. In affirming the court said

"If relator shall be able to allege that the
city commission, or their authqrized agents, in refusing to
grant him a license, are actuated by a motive and purpose
having no proper relation to the public safety, peace, good

order, or decency, the court should, after proof -- for all

presumptions should be indulged in favor of their action --

interfere.”

In this case we think there was a failure of proofA
thaﬁ respondents' action in refusing the permits was actuated
by any other motive than the protection of the public health,
and the trial court correctly denied their application for
mandamus .,

AFFIRMED.

The foregoing opinion was prepared by Honorable

T. Werth Thagard, Supernumeréfy Circuit Judge, under Section 2

of Act No. 288, Acts of Alabama, July 7, 1945 as amended.

His opinion is hereby adopted as that of the Court.

Wright, P.J., Bradley and Holmes Concur.
‘ I, J O. Scntc;:, CI"L of the Court of Civil

fo:ﬂ"f*"m‘ is o 11‘ ripe ond co:::r:-::i copy of the
sy herswith set out as some apnoazs
in said Court, s
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