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compl ainant moves to exclude that part of the 
answer in which the witness says he "purchased 
the land" , on the ground that it is the conclusion 
of the witness , and on the further ground that it 
is not shown the title was vested in the grantors . 

At the time the instr ument above referred t o was delivered 

t o me, the land described therein was unfenced , cut- over wild 

land , with some timber growing on it . 

~· At the time said writing was delivered to you , who , if 
anybody, was in possession of the land described therein? 

Complai nant objects to tne question because 
it calls for the conc+usion of the witness . 

A. Mr. Joseph Keller , as agent for Mr . Oscar o. Kimmel. 
Hr . Keller was l i ving at Fairhope at that time, blacksmitning , 
I believe . 

~· The writing which you have referred to, and which is 
marked Exhibit "A11 recites a consideration of $1760. 00 . 'lill 
you please state whether or not the recited consideration is 
true and car rect? 

Complainant objects to the question because 
it calls for immaterial,irrelevant and in
competent evidence, and because the title of 
the grantors is not shown, and if he had any 
title the consideration would be of no effect. 

A· It is. I paid ~900 . 00 at the time I received the deed. 
Nr. J oseph Keller was the agent of Hr. Oscar Kimmel, as I have 
stated. I gave a mortgage on the land f er the unpaid purchase 
money , in the amount of $860. 00, and I took up this mortgage in 
due course by forwarding a check to !.~r . Oscar o. Kimmel for 
the ~860. CO , and received back f'1 om him the mortgage duly cancelled . 

Vlhen I received this writing I went ove r the land frequently, 

and knew that it was just south of ~.lr. Mr . White . I have be en 

going to that neighborhood , (Fairhope), ever since. Ur . Clarence o. 

White had a farm adjoining on the North. 

~· state whether or not if at any time you made arrange
ments with any one in regard to taking cnarge of said land in your 
absence? 

A. I r e quested Mr. Clar ence n. Whit e, who l i ves on the l and 
adjoining on tne .. orth , to look after this l and so far as the 
timber was concerned , for me during my absence . ' 

As nearly as I can remember, I made this request of ~.1r . White 

during t he year 1912, when I first became interes ted in this land. 

'.L'his arrangement with :·r. White has continued up to the present 

time . This was just a neighborly or friendly act on his part • 

.Mr. ·.Yhite did communicate with me while I was absent on occasions , 

concerning this land. 
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Complainant moves to exclude that part of 
the witness ' answer in which he stated "}fr. 
:fuite did communicate with me during my 
absence", because the communicati on was 
obviously a written one, and the writing is 
the best evidence; and if tne communication 
was sent by wc rd of mouth , it is mere l y 
hearsay testimony. 

~· Did you have any of that land cleared? 

a. About ten acres partially cleared by Dr. Pratt· that 
was done by Dr . Pratt, himself . His arrangement with me ~as to 
clear twenty acres, but he cleared only about ten. •1hat portion 
of this land that was cleared, was cleared under his agreement 
with me. 'l'his clearing was done in the year 1915, between April 
and the first of August . I also had a we ll dug by starke 
Johnson; I paid him $37.50 for digging it. I also furn ished 
timber to Pratt for the erection of a temporary house on this land. 
He built such a shelter. I did not see it. 

complainant moves to exclude that part of 
the witness' answeplas to the building of the 
shack , because hi s further testimony shows 
that he did not see it. 

~hat was in the summer 01 1915. I purchased the timber 

myself and had it hauled there to the land. Later in that year 

I authorized Mr . ~ells , who lived on an adjoining eighty, to 

tear down this shelter and appropriate the lumber. rle also re

moved some fen0e posts that had been cut on the land. This was 

also done with my consent. Since I h ave became interested in 

this land I have an .1ually paid the State and county taxes assessed 

thereon, down to, and including the taxes for the year 19 24 . 'l'he 

tltal amount that I have paid on account of the state and County 

taxes, CJ~e1cing with the year 1912, down to and including the 

year 1924, is ~242 .86. I haVA claimed to own the land · n t}'l··.s 

controversy ever since I received the purporte d deed from oscar 

o. Kimmel and nis wife dated the 30th day of April, 1912, and 

hereinabove referred to as Exhibit "An, and I now claim these 

lands as mi '!le . 

-<- • Please state 11hether or not you have htt.d possession 
of these lands during all of this neriod that you have claimed 
to own them? 

complainant objects to the question on 
each of ~he following grounds, viz: Because 
it is illegal, i r.L elevant, incompetent and 
immaterial evidence; because it calls for the 
conclusion of the witness , and further be
cause the Nitness has already specifically 
stated what acts of possession he exercised 
with reference to the land, and it affirma
tively appears from his evidence that he has 
not had any possession at all . 
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A. I have had possession of said lands ever since the date 
of the delivery of that insLrument above referred to, insofar as 
that kind of land can be possessed. 

~· State whether or not, when yoQ bought these lands from 
1Jr . Kimmel they were reputed in that neighborhood to belong to 
Mr . Kimmel? 

Complainant objects to the question 
because the o·.morship, title or possession 
of that land cannot be shown by neighborhood 
reports . 

Hespondent states that the question is asked 
for the purpose of showing the notoriety of 
t.r . Kimmel's claim to said lands. 

~arne objection by complainant ' s counsel. 

A. ~hey Vt'"'~e reputed in that region, l!'ai mope , to belong 
to Mr . Oscar O. KJ. mmel. I.:r . Keller , his father-in-law, had 
owned several plats there, and transferred them to his children , 
and he transferred this plat to oscar o. Kimmel, who was his 
son-in-law, for the benefit of his daughter, Hrs . Kimmel. 

Complainant moves to exclQde the witness 
amswer on the same grounds as stated in the 
objection, and especially that part of said 
testimony : "Mr . :_eller, his father-in-law, 
had owned several plats there and had transferred 
this plat to oscar o. Kimmel", because the evi
dence is illegal, incompetent, irrelevant and 
immaterial; becaQse the title is not based on the 
reputation in that locality, and tne tran~fer 
of Oscar ~immel cannot be shown in this way. 

~· Please state w ether or not George tlOyle, during his 
lifetime, ever asserted any claim to t his land. 

A• ~eorge Hoyle never asserted any claim t o this land, ex
cept in a communication he wrote to me; this was in 1916, accord
ing to my best recollection. Prior to this communication I had 
never heard of any cl aim by him or anyone else. :.:r . tlOyle never 
did anything on this lana . 

Q. . Did he ever exercise any acts of possession over it 
since you claim to have boQght tne land? 

Complainant objects to the question becaQSe 
it calls for the conclusion of the witness, and 
because from witness' previoQS testimony it is 
bound to appear that any answer he may make to 
the qQesti on is based on his mere conclusion, or 
on hears a~T. 

A. He did not, sofar as my kno;vledge goes . I had -oratt on 
the land for three months, and he was ne ve.L molested by ur . tlOyle, 
so far as I ever heard. 

Complainant moves to exclQde that part of 
witness' answer in wnich ne states tnat 11Pratt 
was not molested by .tiOyle", because it is not 
shown whether the witness knows whether he was 
molested , or not. 

Pratt reported to me that he had been molested by a man named 

'/ilson . ·'/ilson had put up a notice on t he land and :Pratt tore it 

down . Pratt stayed on thi s land for me something over three months. 

Pratt did not carry out the agreement which he made with me , and so 
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I notifi ed him to l eave the pl ace . In pursuance of my notice 

he after wards l eft the place. He was not there when I next 

visited it. The land that Pratt cleared f or me, was not plowed, 

and green pine saplings were left standing. These were scat-

tered about over the clearing. The old stumps , most of them, 

had been taLe n out on this t en acres . 'l'he cleared land was not 

i n c ondi t ion for cultivation. 

RE-CROSS EXJL: I NA·1 I ON BY B. F. Me .ILLAN 
Solici tor for Complainant. 

This disagreement with Pratt was not because I did not pay 

him. There was no contract that I should pay him. Pratt sued me 

i n my absence and got judgment. I knew nothing about it. I never 

paid t he judgment. I was in Biloxi, 1,issis sippi, a portion of 

t he time when Pratt was on the l and , a nd t ne balance of the t i me 

Pratt was on the l and for me I was in liJorfolk or Washington. r he 

man who molested Pratt was Gaines ',7ilson. I do not know where 

he l ives . I d.o not know , p ersonal l y , whet her Hr • .tlOyle made 

Pratt ge t ot f of the land. nratt s aid nothing t o me ab out it. 

·1·he well was dug and the shack built in April , or possibl y Hay, 

1915. I cannot tell just when it was moved of f, as I was absent 

at the time, but I am under the impression that it was moved of f 

the latter part of the same year. The authority I gave to Mr. 

Nells, a s I heretof ore te -'3 tified about , was in writing. Mr . \'lells 

is dead. I pur chased boards for the shack f r om some mill over 

on Fish River; I believe they called it Bi shop 's mil l. I cannot 

tell his gi \ren name. I do not remember t he qual i ty of boards or 

lumber that I bought . I personally arranged with Starke Johnson 

t o dig the we 11 . It only took Starke J ohns on probably a day to 

dig t he well, or poss i bly a part o f a day , and I do not know 

whether I.::· . Hoyl e made him ge t of= of the land , or not; I never 

heard of it. I never heard of his making anyb ody get ofi of t ne 

land . I did not know that ur . Hoyle claimed any interes t in t ne 

l and at that ti me . I neve r s aw Yr. J oyle's notice not to t1 ~ spas s, 

put up on the l and . I have seen a notice posted on t he land by 

the Hoyle estate. I supp ose that notice is t here yet, - I paid no 
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.. 
attenti on t o it th ough, becau se there were two notices pri or to 

that time on the land. one by a ~erson by the name of Courtright; I 

think it was a woman, b ut I do not know. The other was by ';'i lson. 

They were spurious and I -paid no attention to them , and there was 

one put up by the Hoy le estate. 

ni f i can ce ur on it • I do not kno 

In other words , I placed no s i g

wha;/ha.s become of :E"ratt ; I have 

not seen him since I saw him in Mobile. · he tried t o 

communicate with me the following spring, but after his ac ti on a t 

Bay !..i nette, I had nothing further to do with him. I regarded his 

action at Bay .. 1inette as treac;horous . I t was a suit for money 

which he claimed was due for wages under contract or agreement; that 

was done in my absenc;e and I knew nothing about it. I never pre-

vented t:r. t'hi te, or anyone else, from getting wood off of the land . 

1 •. r. Cl arance t ) . '7hi te and I have been associated in a w;ay for the 

last twelve years . He communicated with me at tne time of this 

trial at Bay 1 inette when Prat 1.. sued me. The land in this controversy 

is cut over land , ana. is capable of beL1g rut into a f arm; I inten.ted 

t o farm it myself. It would have to be clea1ed before you could 

farm it . The ten acres that Pratt worked on was only partially cleared. 

'l'his is simpJy wild and cut- over land , con taining some timber . No 

one lives on it vr farms it and no one has lived on it or farmed it since 

I have had it, except P ratt when he was tDere for me something over 

three months. I saw him on thE> land before he started to clear it, 

and before the shack was built, but I never saw hi m on it after this . 

In other words , I located Pratt, had the lumber hauled and tne well 

dug, and then left. I brought Pratt over t o Lobi le and gave him some 

orders for what he needed ; t o ?1cPhillips for gro ceries and to i'> e l ly-

Brady for t ools . He got at..out .25. 00 worth of tools , which I raid. 

for , anu he maue a few purchases from fairhope . 

I am a retired army ofiicer . I was born in ~etersburG , 

Virginia; I suppose they would still call that my home , but I do not 

spend much of my time there now. '."hen I am in t.ne J orth my time is 

spent principally in Wasnington . I 1u1ve been in 1!1airhope since last 

fall ; I spent last Hinter there . It ~oulu be hard to tell just how 

much time I have spent in Baldwin County for the last twelve years . 

I snall spend the spring ther ein Baldwin County . 



Clarence o. Vfu~te , a witness for the Respondent, 

having been first duly s worn by t he Comndssioner, testified as 

follows : 

DI.rlECT EXA.tCNATI OH BY JESSE F. HOGAN , .~!:Sq., 
~elicitor for Respondent. 

:.'.y n ame is Clarance o. 'lhite. 1 live at Fairhope, 

Baldwin County, Alabama. I know the lands involved in this 

suit, viz: The s outhwest quarter of Secti. on 1 0 , Township 7 

south, Range 2 East. I have known these lands for nineteen 

years. In the f all of 1905 I moved to the adjoining l ands on 

the North, and I have lived on these next adjoining lands con

tinuous ly up to t he present time. 

v.nen I first knew these lands Emanuel Keller resided 

on the 4 0 on the s outh next adjacent to these lands and had 

charge of the property. 

Complainant moves to exclude tnat part of t he 
witness' statement that "Emanuel .Keller hacl uharge 
of the property" on each of the fo llowing 
grounds: It i s immaterial, irrelevant and incom
pet ent; it i s the conclusi on of the witness , and 
tho speci f ic acts r eferred to are not set forth. 

\Vhen I first knew these lands Eman uel Y.eller looked 

after the standing timber and down timber, and had charge of the 

propert y. 

Complainant moves to exclude witness' state
men t on the grounds next above set for th. 

Emanuel Keller worked for me t hat fall and winte r and 

repeatedly went there and notified parties t hat we re cutt ing the 

down wood , to cease their trespas sing. Emanual -'- eller was not 

t he owner of the proper ty, but he was looking after it for the 

owner. 

The Complainant moves to exclude the witness' 
s tatement because it i s a mere conclusion of 
t he wi tness. 



2 

Emanuel Keller continued to live on the adjoining lands 

unti 1 he sold his place to Hr. Wells , somet im'3 after the 1906 storm. 

I think Mr . Wells bought the place about :fifteen years ago and 

continued to live on it unti 1 that time. That would be about 1909 . 

During that time Emanuel Keller lived on the adjoining lands; he 

and his son Roscoe cut both down and standing timber on the south

west quarter of sect i on 10, they cut down the standi ng timber and 

sold it to the saw mills near by, and they sold the down timber 

for firewood. After the storm of 1906 there was a great deal of 

down timber, and they spent the next two winters in disposing of 

t hat down timber. During these years when Emanuel Keller lived 

near the l ands i r1 this suit, he would notify personally, any one 

who might be taking any timber, to stop taking t he timber. Upon 

one occasion, towards the spring after the 1906 storm, some stand-

ing timber had blown across my fence and I was cutting it away , 

a1d Emanuel Keller noti f ied me not to cut any of the timber on 

this Section 10. After Mr. Keller sold his place he move1 -'co 

Faifope, but conti nued to visit section 10; he was there every 

month or two at times, and again I would not see him more tnan 

every two or three months. He would come down with a wagon s orne-

times, but I do not remember just what he would taKe away. I know 

that ~r. Leller came down re petatedly, although I could not say just 

how lons he kept it up. The Ua j or bought in 1912 and Emanuel 

Keller s old hi ~ pl ace in 1909; there we re onl y thlee years in between. 

Joe .:{eller had a large s trip rignt adjoi ling , and also had 160 

acres adjoining thi s o ' t ne south , and Emanuel Keller came down and 

looked ov ·u it all, and he co nt i nued doing this up until the time 

Major !'cCaleb bought section 10; the southwest quarter . 

The complainant moves to exclude tnat part of the 
witnes s s tatement that "Major McCaleb bougnt the 
southwest quar ter of Section 10 , because it is a 
conclusion of the witness, and is not the proper 
way to clhow a sale. 

The resp ondent states that the testimony is not of
fered for the purpose of showing the sale to ]1ajor 
UcC aleb, but merely fo r the purpose of fixing the 
date. 
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Complainant renews his objection , and if ad
mi t ted, moves that the evidence b e limi ted 
to the purpose stated. 

~ · During the ye ars that yo u have known said southwest 
quarter of Section 10 , who was reputed to be the owner thereof? 

A. 

.~.·ne Complainant objects to the question because 
it calls for immaterial, irrelevant and incompet ent 
testimony , and because title or possessi on of land 
cannot be shown by reputation . 

The respondent states that this testimony is 
offer ed f~r t he purpose of s howing the notoriety 
of t he claim of ownership of t he Respondent, 
and t h ose through whom he claims. 

It was always kno\m as the Ke ller property. Up to the 

time IJajor McCaleb beoarne i nteres ted in this property I neve r heard 

of any claim on t ne part of either George Hoyle or Mr. Wor c es te r . 

Af t r:; :r .Dr . "") ratt did snrne work on these l ands for J,:ajor P!cCaleb some 

n otie;es vere r)ut up near my ·corner by the .d oyle estate . '.::hese 

n ot ices were put up after the J eath of Mr. q oyle . Dr. 'Prat t did 

t his work about nine years ago , and this was rny first knowledge of 

any adverse clai~. 

-t• Do you r emember when Ha j or }{cCaleb first claime d an in-
terest in tne southwest ~uarter of Secti on 1 0~ Ans . About 1912 
Major McCaleb and l!r. Clements called a t my place and the r:a j or 
stated th11t he had boueht t he adjoinine property. 

Compl a inant moves to PXclude t hat part of the witness ' 
answer t ha t 11Ma j or ~Jl c C aleb said he had bought the 
l ands" , because the sale or purchase of lands cannot 
be shown in that way. 

~he Respondent states that the testi mony is not 
offered for the purpose of showing a sale or 
p urchase of the land, but merely fo r the purpose 
of fixin g t he time when t he vvi tness first krJew of 
Major HcCaleb 's clai m of title t o the land . 

. d tness continues: Dr. Pratt cleared about ten acres of this 

land f or Haj or !.~cCaleb , a nd ne :p ut d. own a well, and also put up a 

small s hack on the land ; the shack ha c· since been torn down. 

Tnis was done about nine years ag o. l.~aj or ~:ccaleb has not cut 

nor sold any of the timber standing on this land. l~aj or lfcCaleb 

appointed me as his agent t o k e p tre sp as s ers off of this land . 

The Hajor was cl own at my h ous e several times , and uron one or two 

occasions he r equested me t o keep tre sDassers off of thes lands; 
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he r e _uested me to look out for the timbe r on this land. This 

was se>Jn .f t e1 _ fajor 1\.icCal~b claimed to have bo ught the lands . 

I looked after the lands f or hi 1:1 and notified some ra.rties to 

leave the timber alone , Duri ng all of t he t ime that I have known 

these lands, n o one other than l~ajor !.cCaleb and members of tne 

Keller family h as done anything upon the southwest quarter of 

Sect ion 10 , excert a notice v;hich was put up b J the Hoyle estate 

about seven or eight years ago . This notice is standi 1g there 

yr t . The well is still on the place . rhis well was dug by 

starke Johnson . Dr. :>ratt was in cha r ge of tHe land when it was 

dug . He put up a shack anc.l lived there and was cleari n€ t he land. 

CROSS-E..W:INA'.i..' ION BY .Jt. b . :1!' . Ucl~ILLAN , 
Solicitor for Cor.ll'lainant. 

I know Harry Gender , he is m, son- in-law , and lives at 

Hagnoliit Beach. He lived with me at my place adj oining this land 

in controversy, one winter. Mr . Gender has lived i n Baldwin 

Coum:y, f or quite a while , :possibly ten or fifteen years • .ne liv e d 

at Bay !.:inette up unt i 1 about six or seven years ago; then he 

moved to Fairhope . He man·ied m.~ daue;hter about three years ago , 

and he lived with ltr . Miller up to the time ne moved to my place 

about a y ear ago . He stayen at mJ plt ce about a y r ar. 

Fairhope is about six and three quarter miles from t he 

land in question; that is t he c e nter of Fairnope . I do not live 

in .l!'airhope , but I live on tne South half oi' the .]orthwest quarter 

of Section 10, Township 7 s outh , Range 2 Eas t . There is a divisjon 

fence between my land and t he land in controversy . I know the 

line , personally . I had it surveyed , but was not on the survey, 

and I put tile fence up . I am a farmer, and that has been my 

occu~ation for the past nineteen years on the land adjoining the 

land in controversy. I have 110 acres, about eighty acres of 

which is cleared . I can l ook all over the property in questi on 

from my house . r never had an ything to do with it , or any in-

t erest in it, except when 1!ajor UcCaleb requested me to look 

after it fo r him. ,_,his was about eleven or twelve year s ago . 
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In my direct t estimony , when I spoke of "Uaj or" I meant the 

respondent in this case. He visi ts m place quite often, and has 

b~en visiting it quite often ever since he bought the lands. 

I came to the land where I now live, from Wiscons i n , 

about nineteen years ago . I bought m~ land through Harry Landry, 

as agent , I cannot recall t he name of the owner that I purchased 

it from. Mrs. Morrison ha d an interest in it, but wnethe r it 

was bought from her or not, I do not know. 

claim deed from her. 

I had to get a quit-

Emanuel Keller lived i n the town of Fair hope, I t h:imk, 

but I understand that he is now in tliami, Florida. I think hi s 

family is in .tairhope yet . I do not know what be is doi ng in 

Miami. Emanue l Kel l er told me that he was l ooking out after this 

land. I saw him, he was working for me and l eft my place and went 

over tne1e and talked to parties on the land, but I do not know 

what he said to them, except what he said he said . I cannot give 

the names of the people I saw Keller talking to; they were 

mostly colored people . One of ~hem was named Joe , but I cannot 

recall his other name , and the other was one of the Grass boys , 

but I cannot recall his given name. I cannot state , even ap-

proxirn tely , t he date I saw Mr. Keller talking to them, except 

that he worked for me one ~~nter either 1906 or 1907, and he 

notified me , personally, in 1 907 not to cut any timber t here . 

I was only cutting two l ogs that had blown down acr oss my fence 

in the stor m, and was not cutting any other timber . I did not 

intend to cut any other timber. At that time Emanuel Keller 

was l iving on the 40 acres south of thi s l and; I think it is the 

Northwest quarter of tne Northwest quarteJ df Section 15; the 

Kell er estate at that time had ands about there , I t hink about 

640 acres, and Fmanuel Ke ller had charge of , and looked after 

it all. Excep t for t ne time that Hr. Keller told me about t ne 

logs which had fallen on my fenc e, I cannot say, personally , 

t hat he had ever told anybody else t o stop trespassing on tne 

l and . I do not know what ~manuel Keller doe s n ow. At the time 

I have been speaking of, when he was looking aft er this land, 
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he was farming. I think he sol d out in that locality about 1909, 

and moved to Fairhope about that time. 

I stated awhile ago that Emanuel Ke ller and his son, Roscoe, 

cut timber on this landt they cut on the ~orth part of the land 

near my fence. I was not interested in it and paid no attention, 

but they were cutting there about a year. I cannot tell you how 

much they cut. At the time they were cutting there I do not know 

wnether they were cutting on the other teller lands, or not; the 

other land is not so I can see it. I did not see or hear the sale 

of t ne timber they cut off of this land. I did not see it deli v-

ered to a saw mill. I saw it cut down by Keller and his son, 

and it was hauled away on somebody rs two-wheeled log wagon that 

carries three or four logs. I do not know whose log wagon this 

was, nor where the logs were carried to. I cannot give the names 

of any individ ual to whom Mr . Keller sold wood off of this land. 

I did not see or hear of any such sale, and I do not know that 

there was such a sale. Mr . Keller went on the land and got wo od, 

himself, and too~ it off and loaded it on his wagon and carried 

it away to Fairhope. Fairhope was about the only place he could 

carry it, and he came back without any wood. He got this fire

wood from the North side of the Jorthwe s t corner of this land, and 

the west side of the land. I saw him cutting it. I was not 

on the land at the time. This was several years ago, when he 

lived down there. I do not know whether he was cutting wood 

from other lands of the Keller estate, or not . It is a fact 

that people in that locality cut wood whe neve r they want it and 

wherever they 0an find it, regardless of whose l and it is on, 

and these conditions have been existing ever since I have been 

down t here. after Mr. Keller moved away froi!l t here, he wr uld 

come back through that locality occasion ally, but I do not know 

what he came for. I would see him probably once in every two 

months; sometimes oftener. The Hoyle estate put notices on 

this land; it was about six or seven years ago. 'i'hese notices 

notified people not to trespass on this land. I cannot give the 

exact wordi ng of the notices; the notices have been there ever 

since, and nobody has been trespassing on the lands since then, 



- ? 

excer>t wha n 
1 
.earle car e as the y will do , o.nd c l.lt off the woad . 

ThiS was in accordan8e , ith the neighborhood custom. 

I do not know anything about Dr· pratt, exce1 t that 

he \?as c.:leari ng l and on the soutnwest ccrner of this p ::. operty . 

I underst and he is dead now. 
I do not know how long he has 

been dead ; I do not know where he died . he was on t his 

,...... 

l and in question tnree or four mo,Jths. I do not know , hPther 

George Hoyle ever t ol d him to get off o:: tne land, or not, after 

he worked there three or :: our roo 1tr.s , but ne did not get off tne 

l u.nd after he nad worked tnei'P. t hre " or j our months • 
H.e cleared 

.Jr . -oratt did the c.:lea.ri ng , himself, anU. by 
about t en u.cres. 

himself, and did not hire any one to do it . 
Dr. pratt put the 

shack that I have spoken of , on the land himself. 
.e got the 

well so he could pull water up with a r ore and bucke t by hand. 

He actually li ved in the house three or four months. 

'7itness is requested to de fcr ibe this house : 

~ell, I should say it was 1 6 feet long , 12 feet wide 

and about 8 feet hi ~h on the low side and about 1 4 feet on the 

other side , with a slanting r oof. ~here was one room in it. 

I never saw him in it . 

~i· Your stat ement that he Jived in it is mer ely your 

conclusion, from what yo u say? Ans. Well, I don 't suppose 

he slept out doors . 

I was not intimate with Dr . ~ratt. I think I met him 

t wi ee. The first time he call ed at my ~lace and was there 

probably an hour . I drove acroso the ~roperty onc e or t wice 

while he was working on it and I had probably f ive or ten 

minutes conversati on wi th him. 

~- Be l ~:;; ft tne1·e rather s uddenly , didn ' t he? Ans . 

don 't know ab out tn~t ; the first t ni ng I knew he was gone . 

saw him several times i n Fairhope after tnat . 

I 

I 

1 r. UcCaleb, the resnondent, lives at hotels in ..?ai rh ope, 

Biloxi , Lissi ssi n~i , Washingt on and probably J~:n-~ York. I do not 

know where hi s home is . I have seen the wel l on this land . 

do not know that I ever saw Pratt araw wate r out of the we ll, 

I 

but 
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I saw Starke J ohns on draw water when he completed it. 'l'his is 

t he on l y one . 

Er. Mc Caleb requested me to keep trespassers off , and I 

notified, for one, yo une Grass of Point Clear, I do not know 

his gi ve n name; he i s the oldest son of John Grass, of Point Clear. · 

I notified him once . I cann ot give the year. He was cutting ~ood 

on the land. and the rarty whose name I could not think of before 

as having been notified by Bman uel Keller , was Joe Klur.~p, of Point 

Clear. This was years ago; I cannot say the particul ar year when 

I first saw J oe Klumpp there. It was Joe Klumpp or his men. If 

it was his men, they said they were wor king f or Joe Klumpp, but I 

cannot tell whether it was Joe ·:rlumpp or his men. If it was his 
l apd 

men, I do not know t heir names. It was on tn~/in this controversy . 

RE- DirtECT EXADINATIC~ n~ J~SSE F. HOGAM, 
Solicitor for Respondent 

The people that were on the land cutting wood , and to 

whom Hr. Keller spoke, as I have already te -;tified, would leave t he 

land a f ter 1-~r. Keller spoke t o them; they stopped cutti ng wood on 

the land involved in this suit; they went on some other land and 

filled up . Although it was the neighborho od custom to cut down 

timbe r wnerever people could , yet ?:r . Ke ller kept them away from 

getting down ti mber on thi s l and, and I have also kept them from 

cutting down timber on this land while I had charge of it for 

11ajor llcCaleb. I do not know wnether !~ajor McCaleb has gone ov er 

the l and , personally , sinGe notices were put up by the Hoyle estate. 

Of course , there is a good road across t he l and and he may have 

gone over it many times. 'l'he land involved in this suit is wi 1 d 

land; timber is standing on all of t hi s l and excert the ten ac r es 

which was cl eared by Pratt; it is virgin timber; it has never 

been boxed or cut. on the t en acres that were ·cl eared by ~Fatt all 

the old stumps were taken out. 

but very few. 

There may be a few green saplings, 

.ttE-CROSd EXA.MI NA.1. I ON BY MR. B. F. lfClHLLAN, 
Solicitor for Complainant. 

·1he saplings I speak of are four or five inches in diameter, 

pl'Obably ten or t welve years old. 'l.'he road across the l a nd is used 
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by the pu.bli c , generally , in going or l ooki ng after the land. 

Mr . McCal eb did not pay me anything , bu.t I was simply doing i t 

as his friend. 

,... 



Hugh B. Lowell, a witness for the Resrondent, haVing been 

fi rst dul y sworn by tne Commism oner , testi fied a s f ollows : 

Dil1~C~ EXA.::I:NA~ rrr~ BY J"SSS1~ F . H0G.AN , "Ssq., 
Soli ci tor for Respondent. 

:-:.y name is Hugh "' • Lowell . I hav e known t he lands 

i nv ol ved i n this s uit ever since I was a b oy ,- ever s ince I can 

remember . I am now thirty- four years old . I was born and raised 

about three miles north of tne land i n c ontroversy . I cann ot s t ate 

the exact distanc e , but I am ~rettj sure it i~ thre e miles . I know 

.L;manue l Reller , and also knew his fatner , Joserh Y.eller . 

.,. Do you remember whe t her or no t ,~mo.n uel Y.:eller or Joesrh 

Zeller ever asserted any cla im to tnat land? .ins . Yes , sir , I 

alwaJS .!Ulew i "t as tne :i:'eller land . 

Compl ainant moves t o exclude that part 
of witness ' answer " I always knew it as t 1e 
I:eller l and 11

, beca.USC! it is incompetent , 
i rrelevant and imnaterial evjlence , and 
bec~use o-~ rship or pos·ession o~ land 
<;a.nnot be shown in .. ny such we:y • 

1 als o :now I r . Clar en<;e • 
7hi te . I rerneJ::~bAr when he 

first moved to that ne i.ghb orhood . I ·nas a bo · v<>ari nz short 

trousers at tne time . I do not re member the exact dRte , but I 

rr.ust nave been twelve or fo urteen year s r J d. J r'tlt on lone trouse rs 

Qt fifteen and I worked fo r l~r . White and •tel: ed him <;lear· his land. 
begaq 

!18 11 J/BB~ v:ori.ing for him I ms . ·ca. in~ s ort tJ' I"'I1.Sn rs. I worked 

for r:r . ·.1./ni te off and on for about four yc a1 s. I was alJout eight een 

years old ·men I c.uit wor.l{ing f0r him. I have :tmovm tr is land 

continuously down to t1e present time . .!.'he :.ellel'S .. ;P.re in :pes sesBi on 

of thi land v1hen I first new it. I used tc go clown and stay all 

night .i.th H::1l::.n I~e-ler, t!1e son of -r;_!nanuel Keller ; t ney lived on 

't1e adjoining forty , ~s nea1· as I c•..n remember . ·rhe Kell ers con-

tinued. in possession of the land up until t11e time -r.manuel Keller 

sold his land . I do not remember t.r..e e xae; t date . I du not know 

Wl'letner t1.e Kellers g0t ;-:oo.::. of of this land afte:- Emanuel Keller 

moved. of_ of tne land , or not . I uaCI. no occasion to observe aftel 

Emantlel Keller '•e nt a.~··ay, and I do not know what t hey di cl on the 

land aft er }:manuel Keller moved. av.ay . I remember when Faj or :~c-
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Caleb asserted his claim to the land . Accordine to my best re

c ollection it was 1912 or 1913, that !'H j or rcCaleb as~ erted his 

claim to the land . It was before I was man·ied, and I was married 

in 1914 . He used t o get my norse and buggy to go down on the 

land . He rented my horse/ and buggy and told me he :rente d it t o 

go down t o the 1 nd in question . Since l~aj or ~ cCeleb claimed to 

own ti1e land he had sor:e clearing d(ne on it. I do not re member 

when this clearing was done, but it was a while before he bought it 

after ne as ei·ted his claim to it . _ne: a~or also had a well p ut 

dovm, and there was a little shack he had :put on it . This shack 

was on the land for a snort while; I do not Know just how long it 

was tnere . I do not know exactly what :1ajor :r.:cCaleb did about 

keeping trespa~sers off of the land . 

Q,. Do you lr..now wnether anybody was stor:ped fron. cutting 

timber on this land? Ans. hY father and I stopped cutting timber 

from this land because we heard that other :peorle haJ. been stopped . 

Complainant moves to exclude witn~ss ' 
answer "Because we heard other people nb.d 
been stopped 11

, because it calls for incom
petent testi~ ~~· 

I do not know whethe r the oth r peorle Df the neignborhood 

got timber from t11at land, or not , but I do z_now that We did not , 

'ihen I was working at Hr . White ' s _Tr . Ke ller several times went 

over and st0pped people from cutting timber on this land . I re

member o:1 ce or twice distinctly , althoueh I do not remember who it 

was ne st :pped , l .. r. Keller cut both standing and d own timber 

of~ of this land; I do ~now tnat . ~nat was when I was a boy and I 

did not pay close attention to it . I know that the r.ellers claimed 

the land , and I went over it frequently wnen it was the Keller land. 

ChOSS "l<!.WII:JAT I Cr. .3Y B. .r . t:ci.:IITJAN? Esq. , 
Solicitor for Complainant . 

I was born in section 32 , rownship 6 south , Ranee 2 East , 

I coulu figure it uown , but I cannot tell JOU rignt off-hand now. 

(Witness then f igured and stated) : 

It was the southeast quarter of tHe _,ortheast qual ter of 

Section 32 . I do not know the descrir>tion of the land in this 

controversy . All I know is the mark of Mr . 7/hite ' s f'ense; the ad-



joining lands of l:r . Clarence o. White . I cannot say especially 

who showed me this. I do not know the descripti on , I onl y know I 

us ed t o go over t h i s l a nd adjoini ng Mr. c. o. Whi te on the south, 

as a boy . I found out this land in the contr oversy adjoined Mr . 

Vlhite' s on the south because the Kellers got wood off of it, and 

stopped other people from getting v1ood. 

~· How did you fi nd out that the lend in this controversy 

adjoined !1r. "ilhi te 's on the s outh? Ans . .No special way, only that 

the Kellers used to stop people f r om cutting wood off of this land 

that adjoined Mr. c. Q. White's on the south, and that is why I know 

t ne land in this controversy adjoined Mr . White's on the south . 

~· Who have you be en talking to about this l aw suit? 

... otns . I have talked to } ajor :t!cCaleb, and also to Hr • . V'orcester , 

but not about the law suit; not in par ticular. 

~· Who told you t hat it was the land south of Hr . c. 0 . 

White's t hat was i fJ li t i t-ati on? Ans. Bot h Mr. vro rceste:r and l:a jor 

McCaleb told me it was the l and south of Hr. c. o. White's t hat was 

in this l aw suit. 

Q,. Did you , or not, te 11 r·r. J . ~ . iVor ces ter tha you 

did not know anything about thi s land? Ans. Lro , I did not tell him 

that. 

I live at Fairhope. It is about six und three qllarter 

miles fro m this land. '.L'he Kellers owned a great deal of land in that 

loca lity. I would not know by the description in the bill of 

co~. laint, whether they lived on that particular piece of l and , or 

not. Mr . Emanllel Keller lived on the adjoining forty south of 

this piece of land , between him and Mr. c. 0 . White. ..Jo one l i v ed 

on t he piece of land that is i nvol ved in this litigation up to 

the time Dr . ~ ratt wen t there. Mr. Pratt lived there a few months. 

I do not know how long . As neP c ae I cun come at it, Dr . uratt 

lived in a little old room or shed ; it was just a snack built there. 

I saw it as I drove over the lanu going to the water hole . 

·./hen Emanuel Kelle r moved a .. ay , all of the Keller s went 

away . I cannot say exactly when this '\:as; it was some: here on or 

about the year 1906 s t orm when tney moved to Fai rhope. Since then 

n o one has lived on the land except the time Dr . ~ratt was tner e . 
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v;hen I speak of the "Major" I mean . Major l!CCaleb , the respondent 

in this suit. I have never seen him clearing the land , but I saw 

him making arrangements with pratt to clear the land. ~his was in 

the home of Luthel Clements, w.o lives in Fairhope . I heard that 

Pratt was dead . Mr . Clements has gone away, - I do not know where 

he is now . This arrangement was made before I was murried , so that 

it was sometime b ·.fore 1914; or it may have bee n just after I was 

married . It was the neighborhood custom when I was a boy for people · 

in that loc~lity t o cut down timber and wood when and where they 

pleased . I do not know whether this custom still prevai. ls , or not . 

rlE- DirtEC i EXA!.1l:'TA..: IO:i BY JES:::>E B'. HOGAN , :Ds q . , 
Solicitor for Respondent . 

You said that you lived on part of section 32 in ~ovmship 6 

South, rlange 2 1·:as t? Do you mean 1. owns hip 6 or ·rownship 7? ADS . 

I would not be positive whether it was Township 6 or 7 or 10, or 
whate,·er it is . I know it is in s action 32, and I am pretty sure it 
is in the Southeast quarter of the Northqest quarter of Section 32, 
directly across from secti on 28 , but I had no occaai. on to -pay any 
attention to the Tow ship , and I can easily find it. 

•.rhis morning I did tell Hr . 11!orcester that I did not know any

thing about this law suit. I do no~ Know anything about legal parers 

or understan~· tnem, but I do kn Owi tne la - • I was born and raised 

there, and I know that lfaj or l!cCaleb rented my horse and buggy to go 

on the land . 

The neighborhood cu.stom that I spoke of awhile ago was to get 

Pine k 1 ots anywhere . ·~'e never d · d t 1 ;, 1 cu any ogs or standing trees . 

It was the general reputation of the nei ghborhood that l~r . h.eller had 

stopped pe aple from getting pine knots of:!:' of this land . 

something unusual, and we stopped getting pine krlots from the 
lands . 7eller ... he Keller lands 

do not know how mo.ch, but 

down to the Keller house 
' 

were t ne upper pert of· tne section. I 
they extended from 

Hr. C. 0 . :fhi te ' a 
and east o:f:' the " e . 



COMMISSIONER ' S CERTIFIC~TE 

I, Hi ss K. c . cuthbert, Commi~ioner un der the commission 

hnretofore issued out of the Circuit Court of Baldwin county , Ala

bama, do hereb y certify tnat under t he power conferred upon me by 

said commission I caused t he said Hugh~ . Lowell and c . c . White , 

and under and by virtue of an agreement of counsel I caused the 

sai d ~ajor Thomas s. McCaleb , wi tne s s es for the respondent i n said 

cause, who ar e known to me, and known to me to be tne identical 

witnesses named in said deposition , t o come b fore me ; that is to 

say Hugh E. Lowell and C. o. White on the 20t h day of January, 1925, 

at eleve n o ' clock A. M. at the offi ce of .o.ogan & Mitchell , 420 

First 1iational Bank Buildi ng, I·:obile , Alabama, and l!ajor Thomas s. 

McCaleb on t o-wit, t ne 2Zrd d~ of January , 1925, at eleven o ' 01 ock 

A. M. at tne offi ce of Hogan & Hi- chell, 420 Fir·st .:Iational Bank 

Building, Hobi l e, Alabama; that said wi tn es .'eS we1·e first duly sworn 

by me before testifying, as aforesaid; that they were then orally 

examined by J esse ]1
• Hogan, of counsel f or respondent, and cro ss -

examine d by I~c?lillan, of consel for com~lainant; that s aid 

witnesses in response t o the direct and cross examination t estified 

as hereinabove written; that the t estimony of said witnes s es was by 

me reduced to wri t ing as given by said witnes es, and as near as 

might be in t he identical language of s aid witnesses; that tne 

reading by me of said deposi ti ons to said witnesses, and their 

signatures to their respective depositions were waived by said 

Solicitors . 

I fur t her certify tnat I am not of counsel or of kin 

t o any of the p~rties to this cause , and am not in anywise in-

terested in the res ult t .ereof. 

Dated on t o- wit , this lst . day o~ October , 1S30• 

(~) zc 4 ~-haC : 
C ommis si oner 
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which must be alleged in the bill and proven to be true. 

It was impossible for McCaleb to etther allege or prove 

this basic requirement far the simple reason that the present oom

plainants,or those whanthey succeed, had filed a bill to test the 

validity of McCaleb's title to, interest in, or his right to the 

possession o• such lands, and such suit was pending when the cross

bill was filed. 

It follows, therefore, that there is no such suit pending 

under the Grove Act as TIOuld permit cross-complainant, HcCaleb, to 

claim any benefit under Sec . 9919 of the Code of Alabama of 1923, 

which provides what shall be prima facie or conclusive evidence in 

the cause per mitted to be filed under the Grove Act. McCaleb's cross

bill is only such an one as could have been fi led under the provi

sions then existing for the quieting of titles and we contend that 

the evidence clearly demonstrates t hat he has no standing in Court, 

mither under the former statutes or the Grove Act. 

His payment of taxes was a gratuitous act on lands shown 
been 

by the records to hav~ ~vested in complainants or those under whom 

they held for nearly a century,,when he should have been paying taxes 

on the Southeast quarter of said Section Ten (10), the records as 

clearly showing that those under whom McCaleb clairr:ed/bought and sold 

the Southeast quarter of said section by warranty deeds;and not un

til the Executor of john Bowen (said Executor living in New England) 

undertook to convey without any shadow of right, doubtless an honest 

mistake, the Southwest quar ter of said Section,did that quarter section 

appear in their chain of title. 
Respectfully submitted, ~: ~ ~ -· ~ 
~~T~ 
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WAiiREN W. WORCESTER, et a.l, COMPLAINANTS, 

-vs-

THOMAS S. McCALEB, et a.l, RESPONDENTS, 

---------------------------------
IN THE CIRCUIT COURT OF B.ALIJNIN COUNTY, ALABAMA. 

Dl BQUITY, NO. 2 3 8 

·------------

BRIEF AND ARGUMENT FOR COMPLAINANTS AND CROSS - RESPONDENTS. 
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WARREN W. WORCESTER1 et al1 COMPLAIN ANTS, 

-vs-

THOMAS S. McCALEB, et al, RESPONDENTS, 

-~-----------------------------------

IN THE CIRCUIT COURT OF BALDWIN COUNTY, ALABAMA. 

IN E~ITY, No. 2 3 8 

... ----------
BRIEF AND ARGUMENT FOR COMPLAINANTS AND CROSS RESPONDENTS . 

STATEMENT OF THE CASE 

This action was brought in 1920 to quiet title to the south

west quarter of Section 10, Township 7 South, Range 2 East, by 

Warren w. Worcester, executor of t he estate of George H. Hoyle , de

ceased, who owned a four-fifths undivided interest in the land 
~~~~~~oz-o!J 

against McCaleb and D. P. Bestor, Jr.; later11 Mrs. V. L. Pi ckens, who 

owned the remaining one-fifth interest, was added as a party com-

plainant; Woraester, the executor, was also sole heir and devisee 

of Hoyle and died during the pendency of t he cause, leaving as his 

heirs and devisees the individuals brought in as complainants by 

order of this court, dated October 8th, 1930 under Chancery Rule 

101. The respondent, Bestor, disclaimed title and the respondent, 

McCaleb, denied complainant's title and by cross-bill specifically 

bringing in as defendants the same individuals named in the court's 

said order, sets up title in himself and asks for affirmat ive relief 



so that the real parties in interest and the parties now befo~ 

the court are: Rosa, Olive M., Edward, Warren 0., George H., and ~ 

Joseph T. Worcester and Mrs. V. L. Pickens, complainants and cross

respondents, and Thomas s. McCaleb, Respondent and cros s-complain

ant. For convenience we refer to them hereafter as complainants 

and respondents respectively. 

STATEMENT OF THE EVIDENCE. 

The land is wild, unenclosed wood land; no one lives on it 

and no one has ever lived on it or had actual physical possession 

except as hereinafter referred to and complainants contend that 

the straight, legal paper title must prevail; in other words in such 

oases the law treats the holders of the legal title as having ac-

tual possession and under the authorities we will cite, this is 

sufficient to enable complainants to maintaim this bill. It there

fore becomes necessary to consider the ~~1~ paper• titles 

of the parties, and to facilitate the efforts of the court in this 

respect, we set forth these titles below: 

1. 
2. 
3. 
4. 

5. 
6. 
7. 
a. 

COMPLAINANTS' RECORD TITLE. 

Patent to George E. Sherwin tcomplainants' Jixhibits "A" & "Bu. 
Deed George E. Sherwin to F. J. McCoy, Complainants Exhibit "C~ 
Deed F. J. McCoy toW. J. Lee, Complainants' :!xhibit "D~ 
Affidavit showing heirship of complainants' grantors and Mrs. 
V. L. Pickens toW. J. Lee, Complainants' Bxhibit 11 E~ 
Deed Heirs of w. J. Lee to John W. Lee, Complainant's Bxhibit "F~ 
Deed John W. Lee to G.eorge H. Hoyle, Complainant's Exhibit "G~ 
Will ,George H. Hoyle to Warren W. Worcester, Complainants' Ex. "H'! 
Will, Warren W. Worcester to Complainants, Complainant's Ex. "I~ 

The foregoing do~ents, except the Worcester will, are 

attached as exhibits to depositions of Joseph T. Worcester taken be-



fore Leila c. Harris, acting as Commissioner and the Worcester 

will is attach ed to the deposition of said witness, later taken 

before Ruth Macdonald, acting as Commissioner. 

RESPONDENT'S TITLE. 

In his ansYier and cross bill, the allegations of which 

complainants deny, the respondent, McCaleb, states a chain of 

title back to the Government but while in his answer he suggests 

that the chain is unbroken, he fails to refer to the fact that an 

essential link conveys the southuast and not the southwest quarter 

of the section. The chain of title offered by him down to and in
..v,~ 

eluding the deed from Sherwin to McCoy, 'A-~ eemG 'to both chains, 

but by referring to his deeds :i.t will be seen that the first deed 

which purports to convey this land, is the one from Torry Bowen's 

executor, dated in 1903; the instrumentsin his chain antedating 

that were by general description none of which specifically des

cribes this land and all of which are supposed to be based on a 

deed from McCoy to Allen and James Grist, which, how ever, conveys 

the southeast and not the southwest quarter of the section,as 

stated. It thus appears that while McCoy at one time had the l egal 

title to the southwest quarter now involved and we assume to the 

southeast quarter a l so, he conveyed this land to complainants' 

grantors and conveyed to respondent's grantors entirely di f ferent 

land so that there being no physical possession, respondent's record 

title wholly fails, nor do es the r espondent otherwise show title. 
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If, therefore, the complainants' record title is perfect 

and the r e spondent has no record title or had no possession when 

this suit was filed, no possess i on would be available to him un

less it reached the dignity of such adverse possession as would 

and did ripen into title by the statutory period of ten years con

tinuous and exclusive adverse possession and we submit that if we 

eliminate all of complainant's evidence tending to negative the 

respondent's evidence and give his evidence every favorable infer

ence, he shows absolutely nothing from Which title oan attach. His 

witnesses as to his possession are Hugh Lowell, C. 0. White and 

himself. None of these parties ever lived on or occupied the land. 

The only thing Lowell knows is that he spent the night with one, 

Ralph Kellar and heard sane of the Kellars speak of this as the 

"Kellar Land~ He also testifies something about Kellar then warn

ing off trespassers but he doesn't know who or when, but he also 

says that all of the Kellars moved away from this locality aDout 

the time of the 1906 storm, since when none of the Kellars have been 

even on the adjoining land, so that it was twenty years at the time 

he gave his testimony since the witness knew anything about the 

Kellar olaim or of the land except that "the Maj or" borrowed his 

horse and buggy on one occasion at Fairhope and said he wanted to 

drive down to the land. Mr . White's testimony and "the Major's" 

testimony is about along the same line and is to the effect that 

White lived, not on this but somewhere near this land and "the Ma jor11 

asked him as a friend to keep an eye on the land. 'lbese witnesses 

testify that one, Dr. Paatt, did at one time go on the land and 

build a "shack," When this was done isn't shown and the duration 

of Pratt's stay there isn't shown except that the respondent's wit-
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nesses estimate it at about three or four months when he left 

suddenl~, the shack disappeared and since then no one connected 

•• with the Major's" title is shown to have even seen the land. 

It would be pretty hard to form any idea of what kind of a 

"shack" this was from the respondent 1 s testimony. Certainly it 

couldn't have been very much to have disappeared so quickly when 

Hoyle, Complainants' grantor, began to object. Complainant's wit

ness, Charles M. Nelson~ who had been going across the land hunt

ing sheep, cattle and one thing and another for fifty or sixty 

years at intervals sometime once a week and sometimes for several 

months at a time, says: 

upratt, when he was on the land, lived in a kind of camp, 
some of it of wood, some of it of cloth and battens . It would do 
as a makeshi~t for a camp • • • • a man with a helper could put up 
the structur~that I saw OifL the lanQ._i:n two, three or four hours. •• 
I!Jt:L;.A. k..~~~~H-~ ~ "l'f'!~ ~ r 

And further on in his testimony this witness says, regarding 

the shack: 

"I don't know whatever did become of the shack that I saw on 
the land. Shortly after Pratt left there it disappeared. I dontt 
know whether it burned or whether the cows ate the cloth up or what 
became of it.u 

The witness, Parker, in describing the shack says: 

"He had a shack built out of boards with a cloth roof. It 
was simply a temporary structure and could be put on there in a 
~: ~~ ~~~~~~~~J4-~~~~ 

o/ So that it affirmatively and definitely appears that the im• 

prosements to which the respondent appears to attach so much import

ance~were never anything more than a temporary shelter, probably 

such as any camp hunter would throw up at his camp site where he 

expected to stay for one or two days and it was probably such a 

structure that the owner, if he had passed by and seen it, would 

never have concluded therefrom that the camper was asserting title 
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to his land. Nelson said he hardly noticed it. At any event the 

camp was placed there at latest in the year 1915 and disappeared 

from there the same year. 

But another thing arises about this time and it .stands out 

mountain high as regards a definite and unmistakable assertion of 

title and possession: As soon as Pratt began to establish himself, 

if his temporary sojourn could be called establishing himself, and 

Parker told Mr. Hoyle, Complainants' grantor, about it, Hoyle at 

once sent to McCaleb to find out what he was doing there but did 

not find him because McCaleb was gone and Dr. Pratt was gone and 

"the Major• himself, page four, shov1s that about this time George 

Hoyle was taking the matter up with McCaleb by letter. This, 

coupled with the fact that the same complainant objected to Pratt 's 

occupancy
1 

through Parker, shows that Hoyle was asserting his claim, 

objecting to both McCaleb and Pratt being on the land and that they 

left the land in response to these objections. Not only this, but 

Hoyle, just as soon as he found out anyone else was claiming the 

land had it posted against trespassing and these trespass notices 

and those notices placed on the land by Hoyle's estate, have remain

ed there ever since, thereby showing that Hoyle, one of complainant's 

grantors and complainants and their Grantors only have asserted 
I 

physical possession of the land from long before this bill was filed 

until now. 

It therefore appears that not only do pomp~ainants show a 

perfect record title but they also show such possess i on of the land 

as its nature permits and this possess i on would not be interrupted 

by the intermittent trespasses of the responden~by his getting 
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wood from the land or looking after it to prevent trespassers, even 

if he did those acts . Even if we assume that the respondent did 

everything he claims he did on the l and and even if in 1916 he put 

a structure on the land, all of thes e were abandoned by him five 

years before this suit was filed and there has been nothing in that 

time to show his claim to the land or to show the claim of anyone 

except the complainants who have all that time and until now had 

the land posted. Surely the mere trespass t he respondent shows, 

when that trespass has been abandoned by him, is not of a continuing 

nature that will avoid this suit. 

POINTS A}ID AUTHORITIES • 

1. Possession of land cannot be shown by notoriety . Notoriety 
of ownership is admissable only when possession and its continuity 
is otherwise shown. 

Williams vs Lyon, 181 Alabama, 531. 

2. An occasional cutting of timber is not such possession of 
land as will ripen into title by prescription against the true owner. 

Snow vs Bray, 198 Alabama , 398. 

3. Occasionally riding along a road over land to warn off tres-
passers is not suey actu al possession as to give title. 

Bass vs Jackson Lbr. Company 169 Alabama,455. 

4. Mer·e occas ional trespams of wild and unoccupied land to remove 
timber therefrom is not sufficient to show adverse possession. 

Williams vs Lyon, 181 Alabama, 531. 

5. Possession of land is not shown by an occa s i onal going upon 
the land or over the land to warn off trespassers . 

Bass vs Jackson Lbr . Company, 169 Alabama ,455. 
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6. Mere payment of taxes or an occas&onal trip ov~r land 
looking after it does no~ consr. tute adverse possess1on. 
1 

7. Mer~ ~olor of title in itself is not evidence of adverse 
posses s ion but it requires evidence of visible sc"'"s of o\·mership 
and payment of taxes cannot alone establish ti1e adverse holding. 

~~n_VB H_e:IlF.'b_l7_l?__:'\.! "lQ'lmll_~~4 • _ 

8. If McCaleb had no actual posse'3sion, vvorcester' s perfect 
title is sufficient to sustain this bill to quiet title. 

Montgomery vs Spears, 117 Southern, 753, 
King vs Spragner, 176 Alabama , 564, 
Coste vs Teague , 110 Southern 1 _page 17 

The complainants respectfuuly submit therefore that they 

have shovm a perfect paper title sufficient to sustain this bill, 

that they have shovm such possession as the land in its present 

nature permits and that the reBpondent has shown neither title nor 

possession. 

Since \ITiting the forego)ng we have been furnished a 

cony of the resnondent 1 s brief by his attorney, Mr. Hogan , and 

desire to submit the f"ollowi:ng in answer to what Mr. Ho~an has 

said: 

He makes the broad stato~ent that an executor cannot 

maintain a bill to quiet title and cites the case of Gulf C~ke 

and ~oal Company, 157 \labama , 325 in support of that proposition . 

If he had stated the real imrr:r•"t of the opirdon , he would have 

said that an executor cannot maintain such bill under Section 

809 of the Cod~ of 18~6L but th~~ Section was changed by Section 

5443 of the Code of 1907, (9905 of the present Code ) under which 
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t.nat tnis 'bill 
. l d vl'n.ich ~rovid.€ t.n is oi ll vJa.s f 1. e ' r,-.oceeO.u.re - • sonal represen.:. 

either the ovmer ~ ~ per - -
can be maintained by 

W'lS clearl•- recognizec1 by this court in the 
tative. This change 

c 'lse of Davis vs Daniels, 204 \ l abama , 374. 

next Conte~r~ that there has been an entire 
Re s pondent 

Origl·nal co~~lainant and therefore the orig
elimination of the 

be d~scont,_·_nued , and cites six decisions of our inal bill should ~ 

t · thi pos1't~on The cases cited ve su~-Supreme Court to sus ~ 1.n __ :1 ~ • 

mit have absolute l y no be~ing on the point . Most of them do not 

refer to any situation even akin to the point for which he contends , 

and all of them that do rener to a change of parti~s , have refer

ence to an entirely different st·1 te of fac t s. For instance in the 

McKay caqe, 70 Al abnr.:'a , the suit was brought by an administrator , 

who was a..'1. improper party and was after\lards amended by striking 

him out and bringing in the heirs instead. This was cl~~~ly a 

discoll.tinU.""1Ce but has ~bsolutely nothing to do ''lith this case 

where the executor was the proper partv but died during the pen

dency of the c3.use . .re ha,·e referred to the lvicKay Case only of 

those cited by respondent because it seems to us that that is 

about the onl y one he cites , that could, by any stretch of tl~.c 

imagination touch the point he c ontends for . The pre sent pro-

ceed::.. gs are not strictly an amendmer.+ anywa~r bu .... rather '1 

succescion of the interests represented in the ori[inal s~it 

made necessary by reasor of the death of the parties c omplainant 

]1ending suit . Hoviever , wit!~0ut regard to that , we submit that 

rule 101 of the prac tice of this court providing that upon the 

death of the plaintiff no revivor shall be necessary but the per -
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sona l repregent~tive or heirs· or both shall be made parties 

on motion either before the Chance lor or Register and further 

providing that a legal representative or heirs may come in 

voluntarily and make themselves parties, a ll of which was done . 

The executor , ;/. ·.v. llorcester , now deceased, \las the heir and 

devisee as well as the executor of George H. Hoyle, then dece as

ed; and the individuals brour'tt in 1.mde ...... ,..ule 101 are the heirs 

of said Wor cester , so that they succeed to the title of both 

Hoyle and ,Jorcester , This is shovm both by the affidavit filed 

by them and by the evidence . 

In addition to this, however , the respondent himself by 

his cross -bill makes these very persons parties respondent to 

his cross-bill. In other words, he himself brings them in as 

r e spondents and they filed their answer and incorporated in it 

their own cross-bill. The affidavit filed by them and the 

evidence shows that they are the proper partie s in interest and 

Chancery will of its own motion in such caues see that the proper 

parties are before the court, so that it doesn't matter whether 

they are in the case as original complainants or cross-complain-

' ants under the respondents cross bill. The real n~rties in in-

terest are as stated in the first Paragraph, page 2 of the brief . 

Evidently realizing that he has no recorQ title, because 

the land conveyed to his grantor was the southeast quarter and 

not the southwest quarter of Section 10, respondent attempts to 

span the chasm by presenting the theory that McCoy intended to 

convey the ~ outhwest quarter, and cites a number of authorities 

to support his contention which, when read, will be seen to hold 
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this: If there is a latent ambiguity in the description and 

the evidence dlearly shov1s the grantor intended to convey a 

pie ce of land which is not accurately described, equity will 

correct the error. This , of course i s the law, and in a proper 

case would be enforced , but it doe sn ' t apply to the facts in 

the present case : (first ) because there is not latent ambigui t y; 

There is no ambiguity at a l l but the l and conveyed is described 

by l egal subdivision and is definitely and without ambiguity 

fixed as the sou t he as t quarter of Section 10 , and being so fixe d 

i t will not be changed in a proceeding of this nature against a 

bona fide purchaser even if it could be c orrected in a direct 

proceeding be t ween the parties themselves; ( sec~nd) there i s 

absolutely no evidence to support the idea that HcCoy intended 

to convey to respondents grantor any ot her land than he did con

bey, viz: The Southeast quarter of Section 10 , He warranted that 

he owned the land so descr i bed and so far as appears he did ovm 

it . Mr . Hogan attempts to show that he didn ' t own it by offer

ing as a witness the Honorable Samuel c. Jenkins of Bay Minette , 

who testified that he examined the indexes of the rec or ds and 

didn ' t find a deed conveying the l and t o McCoy , which , however, 

even i f Mr. Jenkins didn ' t find it , doesn ' t prove anything be

cause the deed may have been made but not recorded , or , it may 

have been recorded and not proper l y indexed ; or , hlcCoy may 

have claimed the land by adverse possession ; or , McCoy may have 

c l aimed the land and had no title; or , it is barely possible 

that Samuel may have overl ooked the deed in hi s search . Mr . 

J enkins testified as we recall the evidence that there are a 
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great many records in Baldvlin County and that h i s search was 

over a ver y l imited time and while hi s evidence isn ' t now be

fore us, we are sure he test4fied that 1 • a ong about the dates 

he searched a great many deeds to land wer A made and never re -

c orded , but even if we assume that I,IcCoy intended to convey 

the southwest i nstead of the southeast quarter , in t he face 

of the fact there is n othing on the record or in the evidence 

to show such intention, the intention would not supercede the 

deed by the proper de scription f r om the grantor to w. J. Lee , 

who conveyed t o J ohn -;'/ . Lee and who in turn conveyed to Geor ge 

H. Hoyl e for valuab l e considerations. 

vVe are sure re spondent 's a t torney must have been jok

ing in sugge sting that he had acquired title by adverse 

possession . I n order for tit l e to r i pen by adverse possession, 

such possession must have for ten continuous years been actual , 

exclusive , open, notorious , contin~ous , vis ible and hostile , 

and if anyone of these elements a!l- lacking, there is no ad-

verse possession , and so long qs t he re is no such adverse 

possess i on , the owner owes no duty to assert visible possession 

or claim of ownership and no unfavorab l e inference can be drawn 

from his inactivity. Rucker vs J ackson , 180 Alabam8, 109 . I n 

the present case the evidence shows that just as soon as and 

at the only t ime re s pondent a s serted anything that could be tern

ed any mind of possession , by building a shack on the l and , 

George Hoyle , who had the straight record t i t l e , immedia tely 

interfered and t he respondent and his man Pratt , left the 

land. Hoyle t hen posted it , it has remained posted ever since 
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and n o one has gone u pon the land adversely to the claim of 

Hoyle and those claiming under him. The cases we have cited 

on pages 7 and 8 of this brief clearly establish this: Ad 

verse possession is not shown by evidence of occasional tim

ber operations, occasional riding over the l and to warn off 

trespassers , mere occasional trespasses and mere payment of 

taxes . The only real bit of evidence outside of the shack 

that respondent attempted to present is the statement of his 

witness that the l and was sometime in the indefinite past, 

known as 11 McCaleb 1 s land11 and our Supreme Court has held not 

only that this does not amount to adverse posse ssion but 

that it is incompetent as evidence untill possession and its 

continuity is otherwise sho\vn and at the time the witnesses 

testify about , no possession had been shown even by building 

the shack. Respondent cites~~~ Jordon vs McClure as 

upholding the principle that ~s posting of the 

land amounted to nothing more than an assertion of title but 

the principles involved in the McC lure case and those involved 

in this case are about as far apart as the poles. In that 

case the primary consideration was the validity, vel non, of 

the oid swamp and overflowed l a:-1d PD tents with which the 

record title of ~cClure connected . The court he ld that the 

patents were good , thereby holding that McClure ' s record 

title was complete; in an agreed statement of facts McClure 

was in posse.ssion and pending such possession Jordon went 

there and posted the land but lftcClure 's possession existed 

before the nesting , du.rtng- the posting and after the posting 
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and was in no way disturbed by the posting, so t hat under those 

facts t he pas ting would only amount to an assertion of title 

but in t~~ ~resent case no one was in physical possession and 

'r.en ~.cCaleb attempted to go into possession Hoyle went on the 

land and McCaleb left so that in such case the p osting was more 

than an assertion of title. In other words Hoyle rs record title 

was complete , thereby giving him constructive possession and 

when he posted the l and and put McC aleb off , in 1912 or 1915 

this act and direct assertion of title, coupled with a perfect 

record title d"l~ possession of the land itself. Under the de-

cisions we have cited a record title carries with it such 

possession as enab l es the owner to maintain this bill. 

Respondent attempts to bring himself within the protec

t ion of Section 9912 et sequal of the Code of 1923. V'/e submit 

that , in the first ~l&ce that Act could not affect this suit 

started three years before t he said law was enacted , especially 

in view of Section 11 providing that the Code shall not affect 

any existing right, remedy or defense . The statute invoked 

would not appl y to the facts in this case anyway because by its 

specific language it applies only to one in actual pcacab le 

possession or when no other person is in possession. Evidence 

is to the effect that he paid taxes on t~e land but so did the 

complain'1n+,s at l.er st for tre l a st few years and for aught that 

appears throughout the entire tline and certainly even if it 

were ad.mi ttf'd tha t only the respondent paid the taxes, the com

plainant has shown that there is no period of ten years in which 
· f the land and assert title thereto . 

they did not have possess~on o 
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The statute to which our friend refers was enacted for the re-

pose of l and claims and it was never dr~amed that an ac tive 

claim supported by a perfect record title posting the land and 

such possession thereof as its nature uermits r:ould be sub-

verted by mere payment of t axes. 

·.1e submit that the complain.ants f record title is shown 

to be unbroken , that that title, in the absence of any other 

actual possession , carries ~ith it constructive possession that 

our courts have construed to '"' e actual possession, that the 

respondents h'lve sbo·wn no connected record title at a ll o.nd no 

possession and that therefore a de cree should be rendered in 

t h is cause quieting title of t he ·.7orcestera and Mrs. Pickens 

as owner of the l nrd . 

ReGrectfully svbmitted , 

_",.TTOR!-l~YS FOR C 01V1PL:\ IN ·~nTS _iTD 
CROSS- RESPONl).Bi;TS . 



THE STATE OF ALABAMA, } 
Probate Court of Mobile County. 

Form 40-II &Co. 

lDl}erraa, the L ast Will and Testament of ... ................ J .o.bn ... E.O\"lBil ........ ..... ············-····--·-· .............. . 

was duly proved at a PROBATE COURT held for said County, at the Court House in the 
1888 

City of Mobile
1 

on the ... S.e.v.ent.P. ( 7".L .. day of... ................ J.anue..r;v. ....................... ......... u:J ........ , in which 

Will ...... .. he ................ appointed ....................................... .CharJ..e.a .... Torr.ey................................................... ........ .. . ............ .. 

Executor thereof, and by an express provision in said \\"ill to that effect, exempted 

him . .from giving BoLd and security as such Execut o.r .. and said ..................................................... . 

....... ........... ............ Cha.rl.es ..... Ta.rr.ey ...................................... having made the application required by law; 

THEREFORE, that the Will of said Testator may be well and truly performed, vVe by 

these Presents, grant and commit to said ................. CharJ..e.s .... ~.o.r.r.ey. .......................................................................... . 

............ ..................................... ....................................... administration of a11 and sing-ular, the Goods and Chattels, 

Rights and Credits whatsoever, belonging to said ................ . John Bowen 

.................................................................................................. at the tim e of .. his ...... death, according to the true intent 

and meaning of said vVill, hereby requiring the said ............. .. Charles To.rr.ey. . 

.................................................................................................................. to file in the office of said Court within two months 

from this date, a true and full inventory of said Goods and Chattels, Ri ghts and Credits, and 

to render a full and true account of. . ........ . .hilL ............... _ ............ administration whenever thereto 

legally required. 

WITNESS, PRICE WILLIAMS, Jr. , Judge of said Probate Court , at office, in the 
eighteen 

City of Mobile, this ............ 7th....... .......... ........ day of .... J.~.~:r;"Y . .............................. ~ hundred 

and ... ~ig.hty 2igh.t ..... .. 

AT'l'EST: 

.... : ...................... Pr i .c..e .J?ill.j.~-~ .. J.:r.~ ......... .... Judge . 



- lM-D.-H.P.Co. 

THE STATE OF ALABAMA t 
Mobile County \ 

PROBATE COURT 

I, PRICE WILLIAMS, Judge of the Probate Court in and for said State and County, h er e-

by certify that the within and foregoing ......... ...... .Thi.rt.een ............................................... pages 

copies 
contain l!Xfu11 , true and complete~f the .. la .. La.s.t ... lill .. .& ... Te.s.tamen:t ... tage.tb..ar .. wi th 

the proof thereof, of John Bowen deceased as the same apPears of record in 
~---~-~-~J~.~-.J~.J!*.~---~~-~~---~--.P.~.g~-~- --~-~~-- -~~---~.f?.q_! ...... ?.~ ..... Q.!~.~~---~~ ... 9~-~!..~-- -~~-~~ting 
the last Will and Testament of John Bowen to probate & record, as the 
s~-~--~.P.l?.~~-;:~ - - -~~ ... ?:.~.~-~~~---~--mY. ... <?.~t~~-~---~!1: .. ~~~~~~-~--~-<?.~~ --~-~---P.~.e!.~.~--~~~-~-?.~ • 
3. Letters Testamentary as issued to Charles Torrew as Executor under 

...... ~P...~--~~.I?.~ .. W~l~ .. . ~.~---~~~:t!~~-~-- -9.~ .. l~~---:B.~Y!.~ ... D.~~-~-~~-~~-'- ·· · ·· ···················· ······ 
Testamentary 

as the same appears of record in my office in ..... .L~.tt.e.t~ ... J .......... Book No ........ l.61.8 ....... . 

Page ............. 2.30 ................... . 
\ 

Given under my hand and seal of office, t his ....... 2.9.:th. ... day of ...... .. ~Y. ............ 192 .. a .. 
~a'":"". I 

............ 'a. .. (!.~--~·-········· ···· 
.Judge of Pr obat e. 



W. ':'1 • ~70RCE- TER, et al, ( 
) 

Complainants , ( 
) 

vs . ( 
) 

THOI .. A8 S. I.:CC.aLEB, et al, ( 
( 

:!tesponden ts. ) 

DECREE :b,OR CO!I:PLl.IYAlT'l'S .AliD 
QUIETING TITLE A3 ~G .... IITST 
DEFE1TD.k.l:T AND CROSS C 81.:
:::UIL:J.~T. 

Thi s cause having been regularly submitted for 

final decree on the pl eadings and evidence , as shown by t he 

note of evidence on file, and on motion of cross-compl ainant 

to dismiss complainants' bill of complaint, and having been 

duly considered by the Court , the Court is of opinion that 

c omplainants are entit~ed to the relief prayed for in their 

bill of complaint, as amended: 

It is therefore Ordered, Adjudged and Decreed 

tba t the motion of cross compl ainen t , Thomas s. McCaleb be 

and is overruled and disallowed. 

It i s further ordered, adjudged and decreed that 

the respondent and cross com.plainan t, Thomas s . .W:cCal e-b , has 

no right, titl e or interest in ~ incumbrance upon the South-

west quarter of Section Ten (10) , To~nship Seven (?) , South, 

Range ~no (2 ), East, and l y inB in Baldwin County, Alabama, 

I t is further Ordered, Adj udged and Decreed that 

cross-complainant, Thomas s. t::cCaleb is not entitled to the 

relief prayed for in his cross-bill, and that hi s prayer f~ 

r elief be ~d is denied. 

It is further Ordered , ~djudged and Decreed that 

defendant and cross- compl ainant be and is taxed with all costs 

incurred in this cause , for vrhich let execution issue . 

This January 13th., 1931. 

J"udge . 

l • 
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lst :Jiv . 653 
"3a.lC.win 
; ir c 1 it 

~ )urt 

(In ...... ~uity, 

Th•Jmas S. LcCaleb 

VS 

!arren ·· Worcester, et a l 

Jotn.e thP narties by attorneys, and the rec or d and 

matter s therein assigned for err')rs, being submitted on briefs 

and duly e':arr ined and unders ~ ood by the .:: Jurt, it is cons i dered 

in so far as the decree of the ~ircuit )ourt grant s relief to 

the )OP.J1lai nc..nt s, it is reversed and annulled; and this ..;ourt 

rroceeding to render the decree in this respPct 'vhich the ".;ircuit 

'";our t sr~ould h'l.ve rendered, doth orJ0:c, &ciuc'ge and dec ree that 

the J riginal 3ill of ;omplaint, as last a: ended , be, 'tnd is dis -

missed • 

It is further ordered, acjudged and de-:reed tnat the 

decree of the :::ircui t ..:ourt in so far as it c.ismi ssed t.he cross -

b ill be ~')dified so as to dismis s so.id cr'Jss- bill ,.,itLo.1t prejuc.ice 

and as m'Jd i -~'ied the de..; ree is affirmed. 

It iB further ::>rdered and ad,iudged t.hat the a't'pe llees 

pay ';;\:e C'Jsts o:' this Slit in 7.he ~i:rcui t ..:o rt, for which 

It is also ~on~idered thu t the -..1npe ll e es pu.y the e; 'Jsts 

'Jf c..ppeal Jf this ..... oJ.rt r.a.nd 'Jf the t_;ircu it ..;ourt . 
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STATE OF ALABAMA-JUDICAL DEPARTMENT 

THE SUPREME COURT OF ALABAMA 

..... ....... /.91.: ................ Div., No .... &. ... cf. .. ~d ............... . 

·· · ····················· ·····················{(_""~ vl&~.lldL .............................. , Appellant .• , 

v . 

........................................ tzr~ .......... -IAL .... ivckt .... CL4k. .. T ....... dd ... , Appellee ...... , 

~ 11 . (JA,~ 
From ........................................... ?/..cJ.M...~ ...................................................................................................................... Court. 

The State of Alabama, } 

City and County of Montgomery. 

(Jw17) . 

I, Robert F . Ligon, Clerk of the Sup1·eme Court of Alabama, do he1·eby certify that the 

f oregoing pages- nu11~;be" ed f'l~o .............. -...................................... inclusive, contain5a full, t?'Ue, and co1-rect 

'~::·'. '~ ~~-~~ ~=~=~~~~~'£: ~ 
said Sup1·eme Court in the above stated cause, as the same appears and 'remains of 1·eco1·d and on 

file in this office. 

Witness, Robe1·t F . Ligon, Clerk of the Supreme 

Court of Alabama, this the ... ./..f... .. ~ .... day of 

............. ~ .. U ....................... l93 ... :<.. 

f'{ltl ./ 
·················· ··································································· 

Clerk of the Supreme Court ~f-·Al~b~;;~:····· 
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The Supreme Court of Alabama. 
' 

....... /~ ... .Div., No ...... !P..0..d 

~~dL2.dln .. ~ ... t.!~ ..... . 
Appellant, 

v . 

h-~ ....... W.: ... W./.0/.fd/.!b. .... . 
........................................................ d.d ..................................... . 

Appellee. 

Certified Copy of 

..................................... d!J..f.?. .. ~ .............................. . 
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The State of Alaba~a ,: 

f 
Baldwin County . Enow all men by t hese .Presents , That J o se ph ~ell-

er and t>aTah Le ller his wi fe , for t~.nd in considerut ion of tl1e sum of 

~1hre e tlundred & fifty dol lars to u s in hand paid by uscar O. Kimuell the 

receipt \,he r eof >'le do hereby u.cknoHle Jge , h~ve grante d. , ba-·gui ned, sold and 

conv e:ted and by t hese presents do hereby gn~.nt , bargai n , sell a.1d convey 

unto the said Oscar 0 .Kir.une l l r!e irs ~nd ass i gns the f oll ovlinP.: J.e scribed 

rea l esta te situate in the cow1ty of Bal dui n and S"t..;.t e of alabama, to - wit: 

~he South west one fourth of sec. ten (10) Townsh i p seven (7) 
:..ang-e Two East of St . Stephens !:eridi ~n containing one hundred 
and s ixty acres more or l ess . 

Tv HAVE AiiD 110 HvLD t he a fore gr anted premi se s to t ile said Jscar 0 . Kim -

mell his he i rs and assigns forever . Aild we do covenant with the sui a. 

Osca~· O. Kimmel l :h is hei.cs and ass i gns t hat we a.ce l a\Jfull ;y seized i n 

fee of the afore granted p remi ses ; t hat t h e.; ·are free from all i ncum-

bra nce ; that we a good ri ~ll t to sell ~nd convey the same to the 

s~id vscar O. Kimmell ae irs and aSPig;ns a nd t hat vie will Wu..t rant an, de -

f e nd tt·e nremise s to the sai d uscar O. Ki mmell ileirs and asei gns fo reve r 

agains t tr1e l~wful claims a nd den'l~nds of all persons . 

In Witness 1./hereof we huve hereunto set our hands and se t~.ls t h i s 

t he 19th day of Dec. in t he year of our Lord one t h ousand nL1e hunured 

und four -

bi gned , sealed and de -

l ive red in presence of : 

V. a . ~ittle field 

c. E . ~ittlefleld . 

The State of .:"J.labama ,: 
J 

.Baldwin County . 

Joseph L:eller 

!::iu.rah .t.elle r 

(L . s . ) 

(L . ~ . ) 

I, c. E . Littlefield~ ~:otary J:'uolic in and for 

t be sai d county in s~ia. btate , her eby certify that Joseph ~eller whose 

m.me i s signed to t he foregoing c .:>nve yance , and v;ho is k:nJwn to me , ac 

knowled~ed oefore me on thi s day , tbat be ing i nformed of t he contents 

of this conveyance,he executed the same voluntarily on t he day the 

same bear e aate. 

., fit. r ' 




