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COMPLAINT

SARAH L. BERTOLLA,
Plaintiff,

VSs.

JOHN CHILDRESS and AARON CHILDRESS, as Executors
of the Last Will and Testament of Paul Childress,
Sr.; JOHN DOE, whose name to the Plaintiff 1is
otherwise unknown, and whose true name when as-
certained, will be substituted by amendment, be-
ing that person, firm, corporation, partnership
or association, who was the employer of Paul
Childress, Sr., on the date and occasion of the
action made the basis of this suit; RICHARD ROE,
whose true name to the Plaintiff is otherwise un-
known, and whose true name when ascertained, will
be substituted by amendment, being that person,
firm, corporation, partnership or association

who was the owner of the motor vehicle described
herein at the time and place of the accident made
the basis of this suilt; THE DOE COMPANY, whose
name to the Plaintiff is otherwise unknown, and
whose true name, when ascertained, will be sub-
stituted by amendment, being that person, firm,
corporation, partnership or association who was
legally responsible for the operation of the
motor vehicle described herein at the time and
place of the accident made the basis of this suit,

Defendants.

COUNT ONE:

The Plaintiff claims of the Defendants the sum of FIFTY
THOUSAND DOLLARS (§50,000.00) as damages for that on, to-wit, the
18th day of October, 1970, while the Plaintiff was operating z
motor vehicle along a public highway in Baldwin Ccunty, Alabamz, at
or near, to-wit, a point 3.5 miles North of the City Limits of the
Town of Robertsdale, Alabama, on County Road No. 65, the Defendants
John Childress and Aaron Childress, Testator, who was then and
there acting as the agent, servant or employee of John Doe, Richard
Roe and The Doe Company, and within the line and scope of his em-
ployment as such, negligently ran a motor vehicle against the auto-
mobile which the Plaintiff was operating, as aforesaid, and as a
proximate consequence thereof, the Plaintiff was injured and

damaged as follows:

-




Her face was lacerated and otherwise injured; she was
bruised and contused about her shoulders, jaw, breasts, face and
other parts of her body; she suffered a2 cleosed fracture on both
bones of the right ankle; she was permanently injured in her right
ankle and she was permanently scarred on her face; she was made
sick, sore and i1l for a long period of time and was caused to suf-
fer great physical pain; she was caused to lose time from her em-
ployment and was caused to lose remuneration therefor; her auto-
mobile was completely demolished; she was caused tc incur expenses
in and about procuring doctors, medicines and medical care, aid and
attention, in and about her efforts to heal and cure said wounds
and injuries;

And Plaintiff avers that all of her said injuries and dam-
ages were. caused as a proximate result of the negligence of the
Defendants', Johnn Childress and Aaron Childress, Testator, who was
then and there acting as the agent, servant or employee of John Doej
Richard Roe and The Doe Company, and within the line and scope of
his employment as such, in and about the operation of sald motor

vehicle at said time and place.

The Plaintiff claims of the Defendants the sum of FIFTY
THOUSAND DOLLARS ($50,000.00) as damages for that on, to-wit, the
18th day of October, 1970, while the Plaintiff was operating a
motor vehicle along a public highway in Baldwin County, Alabama, at

or near, to-wit, a point 3.5 miles North of the City Limits of the

=3

Town of Robertsdale, Alabama, on County Road No. 65, the Defendants
John Childress and Aaron Childress, Testator, who was then and
there acting as the agent, servant or employee of Jchn Doe, Richard
Roe and The Doe Company, and within the line and scepe of his em-
ployment as such, wantonly injured and damaged the Flaintiff by
wantonly ruanning a motor vehicle against the automobile which the

Plaintiff was driving, as aforesaid, and as a proximate consequence
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of such wanton conduct, Plaintiff avers that she was caused to
sustain and did sustain the injuries and damages complained of

and set out hereinabove in Count One of her complaint.

p A] Connor Owens, Jr., !
h,///Attorney for Plaintiff.

Plaintiff demands a trial of this cause by a Jury.

2 | 9.
Creceds./ "u;;ﬁw\/
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STATE OF ALABAMA )

IN THE CIRCUIT COURT OF BALDWIN COUNTY,
BALDWIN COUNTY )i ALABAMA

TO ANY SHERIFF OF THE STATE OF ALABAMA:
You are hereby commanded to summon JOHN CHILDRESS and
AARON CHILDRESS, as Executors of the Last Will and Testament of

Paul Childress, Sr; JOHN DOE, whose name to the Plaintiff is other-

wise unknown, and whose true name, when ascertained, will be sub-

stituted by amendment, being that person, firm, corporation, part-
nership or association, who was the employer of Paul Childress, Sr.
on the date agdzpccasion of the-action made the basis of this suit;
RICHARD ROE, whose name to the Plaintiff is unknown, and.whose true
name when ascertained, will be substituted by amendment, being that
person, firm, corporation, partnership or.association who was the
owner of the motor vehicle described herein at the time: and place o
the accident made the basis .of this suit;. THE DOE COMPANY, whose

name to the Plaintiff is otherwise unknown, and whose true name,

..jjwhen ascertained, will be substituted by amendment, being that per-

] S5 7

son, firm,_co;poration, partnership or association who.was legally
responsible for. the operation of the operation of the motor vehicle
described herein at the time. and place of .the :accident made the
basis of this suit, to appear and plead, answer or demur, within
thirty days from-the service-hereof, to the complaint filed in the

Circuit Court of -Baldwin County, State of Alabama, at Bay Minette,

lagainst the above named, by SARAH L. BERTOLLA, as Plaintiff.

WITNESS my hand this _/ i day of //(,/ , 1971.

¢Clerk of Circuit Court of Baldwin County,
Alabama. o ' '
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SUMMONS AND COMPLAINT

. 1 have executed this summons

by leaving a copy with
SARAH L. BER'I OLLA

Plalntlff

vs.
JOHN CHILDRESS and AARON i
CHILDRESS, as Lxecutors of the 34
Last Will and Testament of Paul ENRE
Childress, Sr., et al., &
Defendants., N ‘%?;fg§
S b N
' @ o .
Ny Ecisds
S | . TS
IN THE CIRCUIT COURT OF" g gl
. BALDWIN COUNTY, ALABAMA LB ok
o Y 4
AT LAW. .
L%

(A
'99,MZ_/ =
\_//&#t/z,'aw BY

o, 5

Filed: Octobor /D 7, 1971
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SARAH L. BERTOLLA, : IN THE CIRCUIT COURT OF
Plaintiff,
VS : ‘ : BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS AND AARON :
CHILDRESS, as Executors

of the Last Will and : AT LAW
Testament of Paul Childress,
Sr., et als, :

~Defendants : CASE NO. /.. 2=/

Come now the defendants John Childress and Aaron
Childress, as Executors of the Last Will and Testament of
Paul Childress, Sr. and demur to the complaint as heretofore
filed in this matter and each and every count therect,
separately and severally upon the following separate and
several grounds:

1. The same fails to state a cause of action
against these defendants.

2. The same fails to apprise these defendants
of the location of the acc1dent as alleged in the complalntgumw

3. The complaint is so vague and indefinite that
these defendants are not apprised of enough facts upon which
to defend the claim as alleged.

4. The complaint fails to allege the name of
these defendants' testator.

5. From aught that appears in the complaint these
defendants have more than one testator.

COLLINS, GALLOWAY & MURPEY

O Gl

Thomas M. Galloway ==
ATTORNEYS FOR JOHN CHILDRESS AND
AARON CHILDRESS, AS EXECUTORS

CERTIFICATE oOF SERVICE ~A
BECB ;3? { i do harghy certiiy that 1 ¢ o

CIRCULT

EUNICE B. BLACKMON ¢ierc

: £
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SARAH L. BERTOLLA,
IN THE CIRCUIT COURT OF
Plaintiff,
BALDWIN COUNTY, ALABAMA
vs.
AT LAW. NO. 10,074
JOHN CHILDRESS, ET AL.,

Defendants.

AMENDED COMPLAINT:

,

Now comes the Plaintiff in the zbove styled cause, an
amends her complaint, so that as amended, the same shall read as

fcllows:

ment of Paul Chiidress, Sr.,
Deceased.

Defendants.

SARAH L. BERTOLLA, )
Plaintiff, ) IN THE CIRCUIT COURT OF

vs. )
BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS and AARON )

CHILPRESS, as Executors of

he Last Will and Testa- ) AT LAW. NC. 10,074.

)

)

COUNT ONE:
The Plaintiff claims of the Defendants the sum of FIFTY
THOUSAND DOLLARS (§50,000.00) as damages for that on, to-wit, the

18th day of October, 1970, while the Plaintiff was operating a

motor vehicle along a public highway in Baidwin Ccunty, Alabama, at

or near, to-wit, a point 3.5 miles North of the City Limits of the
Town of Robertsdale, Alabama, on County Rcad No. €5, the Defendants
Testator, Paul Childress, Sr., negligently ran a motor vehicle
against the automobile which the Plaintiff was operating, as afore-
sald, and as a proximate conseguence thereof, the Plaintiff was
injured and damaged as fellows:

Her face was lacerated and otherwise injurec; her hand was
broken; she was bruised and contused about her shoulders, jaw,
breasts, face and other parts of her body; she suffered a closed
fracture on both bones of the right ankle; she was permanently

injured in her right ankle and she was permanently scarred on her

-




face; she was made sick, sore and ill for a long period of time and
was caused toc suffer great physical pain; she was caused to lose
time from her employment and was caused to lose remuneration there-
for; her zutomobile was completely demolished; she was caused to
incur expenses in and zbout procuring doctors, medicines and medi-
cal care, aid and attention, in and about her efforts to heal and
cure said wounds and injuries;

Ané Plaintiff avers that all of her said injuries and damages
were caused as a proximate result of the negligence of the
Defendants' Testator, Paul Childress, Sr., in and about the opera-
tion of said motor vehicle 2t said time and place

COUNT TWO:

The Plaintiff claims of the Defendants the sum of FIFTY
THOUSAND DOLLARS ($50,000.00) as damages for that on, to-wit, the
186th day of Octcber, 1970, while the Plaintiff was operating z
motor vehicle along a public highway in Baldwin County, Alabama, at
or near, to-wit, a point 3.5 miles North of the City Limits of the
Town of Robertsdale, Alabama, on County Road No. 653, the Defendants
Testator, Paul Chaildress, Sr., wantonly injured and damaged the
Plzintiff by wantonly running 2 motor vehicle against the autemobil
wiich the Plaintiff was driving, as aforesaid, and &s a proximate
consequence of such wanton conduct, Plaintiff avers that she was
caused to sustain and did sustain the injuries and cdamages complain

and set out hereinabove in Count One of her complaint.

yﬁ
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/f Ao Connor Owens, Jr., Y
//fAutorney for Plaintiff
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Plaintiff demands a trial of this cause by a Jury.

!
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I, the undersigned Attorney of Record for the Plaintiff in
the foregoing cause, do hereby certify that I have caused a copy
of the foregoing Amended Complaint to be served on Thomas M.
Galloway, one of the Attorneys of Record for the Defendants, in
said cause, by depositing the same in the United States Mail,
properly addressed, with postage prepaid, this 15th day of March,

1972.

EUNICE B. BLACKHON grmovre




~not filed by the plaintiff in_thigrmatter within six months

SR Gl Vg % a9,

SARAH L. BERTOLLA, IN THE CIRCUIT COURT OF

**H

Plaintiff,
VS: : BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS AND AARON
CHILDRESS, as Executors

of the Last Will and
Testament of Paul Childress,
S5r., et al,

AT TAW

Defendants. CASE NO. 10,074

Comes now the defendants, John Childress and Aarcn
Childress, as Executors of the Last Will and Testament of Paul
Childress, Sr., and for answer to the amended complaint as
heretofore filed and each and every count thereof separately
and severally says as follows:

1. Not guilty.

2. Plaintiff cannot have and recover of the defendants

in this matter for at the time and place complained of in the

complaint-the plaintiff herself was guilty of negligence which

proximately contributed to the injuries as alleged in the
complaint.

- 3. The plaintiff cannot have and recover of the
defendants in this matter for that the claim as alleged in the
complaint is barred by the provisions of Sections 210 through
216, of Title 61, Code of Alabama 1940 as last amended.

| 4. The plairmtdff cannot have and recover of the
defendants in this matter for that a claim as provided by the
provisions of Title 61, Section 211, Code of Alabama 1940 was
after the grant of letters testamentary or of administration of

the estate of Paul Childress, Sr. and the same is barred.

P

;ifﬁ{{ (j;éféﬁﬁf;¢n,

John Childress, as Executor of the Last
Will and Testament,of Paul Childress, Sr.

BRI 1877 ,
vy ) ’{;4bﬁ
mme CIRCUIT, i
Lﬁg%EG%cuﬁg Aaron Childress, as ExXecutor of the Last

Will and Testament of Paul €hildress o 8Re
COLLINS, GALLOWAY & MURPHY
I €3 hyra

b
‘_f"
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" THOMAS M. GALLOWAY —/
ATTORNEYS FOR DEFENDANTS, JOHN ChILDRBSS , :
ana AARON CHILDRESS ETC. Creistd, wan nont i ;;u.d,
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SARAH L. BERTOLLA,

Plaintiff, IN THE CIRCUIT COURT OF
Vs.
BALDWIN COUNTY, ALABAMA
JOHN CHILDRESS and AARON
CHILDRESS, as Executors of
the Last Will and Testament
of Paul Childress, Sr.

AT LAW,. NO. 10,074.

Defendants.

L e S W e )

DEMURRER:

Comes now the Plaintiff, SARAH L. BERTOLLA, in the above
styled cause and demurs to Plea Two of the Answer heretofore filed
in said cause, and as grounds therefor, assigns the following,
both separately and severally:

1. That said Plea alleges contributory negligence as a
conclusion,

2. That said Plea is insufficient to present contributo
negligence as a defense to the matters in the complaint as last
amended..

3. That it affirmatively appears that Defendants in
this cause cannot avail themselves of a plea of contributory
negligence as to Count Two of Plaintiff's complaint as last amended

4, For that it affirmatively appears that in and by
Count Two of Plaintiff's amended complaint that wantoness 1is charg-
ed on the part of the Defendants' testator and that a plea of con-

tributory negligence is not available in defense of said count.

Ny e %
=f'f7(;f 7 /??: }

K fe T ; FE d - sﬁ
ajﬁ Z&&/ﬂﬁﬁggf K¥/?j;affﬁ ,f? -
e AJ. Connor Owens, Jr., K7

/// /Attorney for Plaintiff. o

L
3

i, the undersigned Attorney of Record for the Plaintiff

in the foregoing cause, do hereby certify that I have caused a copy

!

of the foregoing demurrer to be served on the Attorney of Record
for the Defendants, by placing the same in the United States Mail,

properly addressed, with postage prepaid, this 5th day of April,
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SARAH L. BERTOLLA, )
IN THE CIRCUIT COQURT OF

Plaintiff, )
Vs, ) BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS, ET AL., )
AT LAW. NO. 16,074,

Defendants. )

REPLICATION:

Now comes the Plaintiff in the above styled cause, and for
replication to Defendants' Pleas Three and Four, separately and
severally, sets forth and assigns the following separately and
severally:

1. That at the time of the matters complained of in the
complaint filed herein, and at the time of the issuance of Letters
Testamentary, the said Paul Childress, Sr., was the named insured
in a policy of liability imsurance, issued by Alabama Farm Bureau
Insurance Companies, Inc., by the terms of which the said Alabama
Farm Bureau Insurance Companies, Inc., was bound to defend and pay
all sums which said insured shall become legally obligated to pay,
not exceeding said policy limits,.on account of the use of a motor
vehicle causing bodily and property damage; that in accordance
with the terms of said policy, by which the said Alabama Farm
Bureau Insurance Companies, Inc., had the right tc control the de-
fense of said claim, the said Alabama Farm Bureau Insurance
Companies, Inc., acting by and through its agent, servant or en-
plcyee, Robert Anderton, commenced representation of the Defendant
in this cause; that the said Robert Anderton, while acting as such
agent, servant or employee, and as the representative of the De-
fendants herein, made payments upon the claim of the said Plaintif
against the said Estate for a period of time commencing in Novem-
ber, 1970, until and including the month of July, 1971, and
Plaintiff further alleges that her claim was not disputed until ab
August 22, 1971, and Plaintiff further allegés that said claim
against said Estate was filed within six months of the date of

sald dispute; Plaintiff further alleges that in znd by the terms

out




of the Last Will and Testament of the said Paul Childress, Sr., the
Defendants herein had the general authority to pay claims or debts
against said Estate; Plaintiff further alleges that the failure to
file said claim within the time required by law does not substantig
1y affect or injure the rights of the beneficiaries under said
Will; WHEREFORE, Plaintiff alleges that the Defendants herein
waived the statute of non-claim.

2. That at the time of the matters complained of in the com-
plaint filed herein and at the time of issuance of Letters Testa-
mentary to the Defendants herein, the said Paul Childress, Sr., was
named as the insured in a policy of liability insurance 1ssued by
Alabama Farm Bureau Insurance Companies, Inc., in and by the terms
of which the said Alabama Farm Bureau Insurance Companies, Inc.,
was bound to defend and pay all sums which said insured shall be-
come legally obligated to pay, not exceeding said policy limits, on
account of the use of a motor vehicle causing bodily and property
damage; that in accordance with the terms of said policy, by which

terms the said Alabama Farm Bureau Insurance Companies, Inc., had

the right to control the defense of the said claim, the salda Alabana

Farm Bureau Insurance Companies, Inc., acting by and through its
servant, agent or employee, Robert Anderton, commenced represen-
tation of the Defendants in this cause; that the said Robert
Anderton, while acting as the agent, servant or employee of the
said Alabama Farm Bureau Insurance Companies, Inc., and as repre-
sentative of the Defendants herein, did make payments to the
Plaintiff and did represent to the Plaintiff that her claim again-
st the Estate of Paul Childress, Sr., would be paid by Alabama

Farm Bureau Insurance Companies, Inc., upon the completion of final

determination by the doctors of her disabilities, and the Plaintiff

alleges that she relied in good faith upon the representations of

the said Robert Anderton, knowing that the said Robert Anderton

had the knowledge and experience of an expert anc that the employet

of the said Robert Anderton, Alabama Farm Bureau Insurance Companie¢

Inc., was contractually bound to defend sald Estate and to pay

F VAL @9 LE \3?
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damages for personal injuries arising from Plaintiff's claim and
Plaintiff alleges that as a result of the payments made and re-
presentations made by the said Robert Anderton, while acting as
the agent, servant or employee of the said Alabama Farm Bureau
Insurance Companies, Inc., and as the representative of the
Defendants herein, she did not file her claim against said Estate

until after the time of filing the same had expired by law;

Plaintiff further alleges that the failure to file said clazim with

in the time required by law does not substantially affect or in-
jure the rights of the beneficiaries under said Wiil; hence the

Defendants are estopped from asserting the defense of non-claim.

.
AN T e e S B

J Connor Owens, Jr.,
fﬁttcrney for Plaintiff.

St

I, the undersigned Attorney of Record for the Plaintiff in
‘the foregoing cause, do hereby certify that I have caused a copy
of the foregeing replication to be served on Thomas M. Galloway,

one of the Attorneys of Record for the Defendants in said cause,

by depositing the same in the United States Mall, properly address

ed, with postage prepaid, this 24th day of April, 1972Z.
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IN TEE CIRCUIT COURT OF

SARAH L. BERTOLLA,
Plaintiff,

VS:

MOBILE COUNTY, ALABAMA

JOHN CHILDRESS and AARON

CHILDRESS, as Executors of : AT LAW
the Last Will and Testament

of Paul Childress, Sr.,

Defendants. CASE NO. 10,074

MOTION TO STRIKE

Come now the defendants and move this Honorable Court
to strike the feplication and each and every count thereof
separately and severally and as grounds therefor set down and
show unto the court as follows:

1. The replication and each and every paragraph
thereof contain allegations relative to Alabama Farm Bureau
Insurance Company which company is not a party to this action.

2. The allegations of each paragraph, or count, of
the replication contain references to Alabama Farm Bureau lnsurance
Company which allegations inject into this case an insurance
company and such is not a legal issue in this case.

. 3. The replication and each and every count thereof
contains allegations setting out that Alabama Farm Bureau
Insurance Company is an insuror involved in this case and such
is not allowable or legally included under the laws of the
State 0f Alabama.

4. Unless this replication, and each count thereof,
is removed from the consideration of the jury then Alabama Farm
Bureau Mutual Insurance Company is presented to the jury as the
insuror involved in this matter and as such it is not to be
legally presented to the jury and the only way to remove same

is to strike the replication in toto.
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. 5. The matters presented in the replication do not
present a legal answer to the answers as heretofore filed in
this matter.

6. The replication contains conclusions of the
pleader and such conclusions are so inflamatory that without
remov1ng them from the consideration of the jury by striking
‘the same éompletely tﬁe defendants cannot have the facts
determined in this matter within the laws and decisions of the
State of Alabama.

WHEREFORE, it is respectfully regquested that the

replication, and each and every count thereof, separately and

severally be struck from this case.

COLLINS, GALLOWAY & MURPHY

i : .
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THOMAS M. GALLOWAT i
..... . . ATTORNEYS FOR DEFENDANTS
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SARAH L. BERTQLLA, IN THE CIRCULT COURT OF

Plaintiff,

V5:

BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS AND AARON
CHIILDRESS, as Executors

of the Last Will and
Testament of Paul Childress,
Sr., et al,

AT LAW

Defendants.

“s

CASE NO. 10,074

Come now the defendants and demur to the replication
as heretofore filed in this matter and to each count thereof
separately and severally upon the following separate and several
grounds:

1. The same fails to state a defense as to pleas. 3
and 4.

2. The same injects Alabama Farm Bureau Insurance
Companies, Inc. into the trial of this matter when such company
is not a party thereto and the inclusion in the trial would
inject prejudice into the case.

3. The same is prolix.

4. The same fails to state that Alabama Farm Bureau
Insurance Companies, Inc. was an agent, servant or employee of
the defendants acting within the line and scope of their employment.

5. The same fails to set out facts to substantiate
that these defendants waived the statute of non-claims.

6. The facts as alleged therein are conclusions of
the pleader.

7. The allegations that the failure of plaintiff to
file a claim within the time required by law does not substantially
affect or injure the rights of the beneficiaries under the will
of the deceased is a conclusion of the pleader without facts to
substantiate same.

8. The allegations of each count of the replication
affirmatively set out that the plaintiff did not present her
claim within the time provided by law and is therefore estopped

from presenting same in this replication.




9. The same is immaterial.

10. The same is irrelevant.

11. No fact is alleged that the claim as made in
this complaint was presented during the six months after the
estate was opened and therefore the same is barred.

_12. The allegation relative to Alabama Farm Bureau
Mutual Iﬁéuranée.Coméahies, Inc. is irrelevant.

13. The allegations relative to Alabama Farm Bureau
Mutual Insurance Companies, Inc. is immaterial.

1l4. The allegations relative to Alabama Farm Bureau
Mutual Insurance Companies, Inc. is illegal.

15. The allegations fall to confess and avoid pleas
3 and 4 of the answer.

16. The allegations fail to deny pleas 3 and 4 of the

answer.

COLLINS, GALLOWAY & MURPEHY
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THOMAS M. GALLOWAY
ATTORNEYS FOR DEFEND
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SARAH L. BERTOLLA,
IN THE CIRCUIT COURT OF

Plaintiff,

VS. BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS and AARON
CHILDRESS, as Executors

of the Last Will and Testament
of Paul Childress, Sr.,

AT LAW,. NO. 10,074,

Defendants.

L e L S L L N e e

MOTION TO PRODUCE:

Comes now the Plaintiff in the above styled cause and
moves the Court to require the Defendants to produce prior to the
trial, and at the trial of the above styled cause, the following
documents in their possession, custody or contrecl, or which they
have power over, which contain evidence pertinent to the issues in
this cause and which are necessary for the trial of said cause,
to-wit:

1. The policy of 1liability insurance issued by Alabama Farm
Bureau Insurance Company, in favor of Paul Childress, Sr., in

effect on October 18, 1970.

i yd ; (\
[ A st
\&24444&wzf\{G/}4A&0 ;/J}'
J. Connor Owens, Jr., ;/”
Attorney for Plaintiff

STATE OF ALABAMA

BALDWIN COUNTY

)
(
)

Before me, the undersigned authority, within and for said
State and County, personally appeared J. CONNOR OWENS, JR., who
first being duly sworn, deposes and says..that he is the Attorney
for the Plaintiff in the foregoing cause and as such has knowledge
of the facts set forth in the foregoing motion; that the document
therein described contains evidence pertinent to the issues in this

cause and is necessary and material to a proper disposition of thisg

/}/tP? f?ﬁ e

H )
; i
2

cause.
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Sworn to and subscribed before
me this 18th day of September, 1972.

{

‘ » ‘ _/ &7 .
/?ééé%lé? cﬁ', 57C2£252§%19

Notary Public, Baldwin County, Alabama.

I, the undersigned Attorney of Record for the Plaintiff in
the foregoing cause do hereby certify that I have caused a copy
of the foregoing motion to be served on Thomas M. Galloway, the
Attorney of Record for the Defendants in said cause, by placing
the same in the United States Mail, properly addressed, with post-

age prepaid, this 18th day of September, 1972.
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SARAH L. BERTOLLA, )
. IN THE CIRCUIT COURT OF

Plaintiff, )
vSs. ) BALDWIN COUNTY, ALABAMA

JOHN CHILDRESS, ET AL., )
AT LAW. NO. 10,074,

Defendants. )

AMENDED REPLICATION:

Now comes the Plaintiff in the above styled cause, and for
amended replicaticn to Defendants' Pleas Three and Four, separate-
ly and severally, sets forth and assigns the following separately
and severally:

1. That at the time of the matters complained of in the
complaint filed herein, and at the time of the issuance of Letters
Testamentary, the said Paul Childress, Sr., was the named insured
in a policy of 1liability insurance, issued by Alabama Farm Bureau
Insurance Companies, Inc., by the terms of which the said Alabama
Farm Bureau Insurance Companies, Inc., was bound to defend and pay
all sums which said insured shall become legally cbligated to pay,
not exceeding said policy limits, on account of the use of a motor
vehicle causing bodily and property damage; that in accordance with
the terms of said policy, by which the said Alazbama Farm Bureau
Insurance Companies, Inc., had the right to control the defense of
sald claim, the szid Alabama Farm Bureau Insurapce Companies, Inc.|
acting by and through its agent, servant or employee, Robert
Anderton, commenced representation of the Defendants in this cause
that the said Robert Anderton, while acting as such agent, servant|
or employee, and as the representative of the Defendants herein,
made payments upon the claim of the said Plaintiff, against the
said Estate for a period of time commencing in November, 1970, un-
til and including the month of July, 1971, and Plaintiff further
alieges that her claim was not disputed until about August 22,
1971, and Plaintiff further alleges that said clazim against said
Estate was filed within six months of the date of said dispute;

Plaintiff further alleges that in and by the terms of the Last Will

el GG gon
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and Testament of the said Paul Childress, Sr., the Defendants here

in had the gemeral authority to pay claims oY debts against said
Estate; Plaintiff further alleges that the failure to file said

claim within the time required by law does not substantially affec

T

or injure the rights of the beneficiaries under said Will;
WHEREFORE, Plaintiff alleges that the Defendants herein waived the
statute of nomn-claim.

2. That at the time of the matters complained of in the com

plaint filed herein, and at the time of issuance of Letters Testa-
mentary to the Defendants herein, the said Paul Childress, Sr.,
was named as the insured in a policy of liability insurance issued
by Alabama Farm Bureau Insurance Companies, Inc., in and by the
terms of which the said Alabama Farm Bureau Insurance Companies,
Inc., was bound to defend and pay all sums which said insured shall
become legally obligated to pay, not exceeding said policy limits,
on account of the use of a motor vehicle causing bodily and propers
ty damage; that in accordance with the terms of said policy, by which
terms the said Alabama Farm Bureau Insurance Companies, Inc., had
the right to control the defense of the said claim, the said
Alabama Farm Bureau Insurance Companies, Inc., acting by and
through its agent, servant or employee, Robert Anderton, commenced
representation of the Defendans in this cause; that the said
Robert Anderton, while acting as the agent, servant or employee of
the said Alabama Farm Bureau Insurance Companies, Inc., and as re-
presentative of the Defendants herein, did make payments to the
Plaintiff and did represent to the Plaintiff that aer claim again-
st the Estate of Paul Childress, Sr., would be paid by Alabama
Farm Bureau Insurance Companies, Inc., upon the completion of final
determination by the doctors of her disabilities, and the Plaintiff
alleges that she relied in good faith upon the representations of

the said Robert Anderton, knowing that the said Robert Anderton

b )

had the knowledge and experience of an expert ané that the employe!
of the said Robert Anderton, Alabama Farm Bureau Insurance
Companies, Inc., was contractually bound to defend said Estate and
to pay damages for personal injuries arising fron Plaintiff's

gt 09 sl
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claim and Plaintiff alleges that as a result of the payments made

and representations made by the said Robert Anderton, while acting
as the agent, servant or employee of the said Alabama Farm Bureau

Insurance Companies, Inc., and as the representative of the De-

fendants herein, she did not file her claim against said Estate un-

til after the time of filing the same had expired by law; Plaintifd

further alleges that the failure to file said claim within the
time required by law does not substantially affect or injure the
rights of the beneficiaries under said Will; hence the Defendants
are estopped from asserting the defense of non-claim.

3. That at the time of the matters complained of in the com-
plaint filed herein, and of the issuance of Letters Testamentary

to the Defendants herein, that Paul Childress, Sr., was the named

insured in the policy of 1liability insurance issued by Alabama

Farm Bureau Insurance Companies, Inc., in and by the terms of which

said policy, the said Alabama Farm Bureau Insurance Companies,
Inc., was bound to defend and pay all sums which the insured shall
become legally obligated to pay, not exceeding said policy limits,
on account of the use of a motor vehicle causing bodily and proper-
ty damage; that subsequent to the matters complained of in the
complaint, the Defendants herein called upon the said Alabama Farm
Bureau Insurance Companies, Inc., to exercise its contractual re-
sponsibility; that in accordance with the terms of the said policy,
by which the said Alabama Farm Bureau Insurance Companies, Inc.,
had the right to control the defense of said claim, the saild
Alabama Farm Bureau Insurance Companies, Inc., acting by and throug
its agent, servant or employee, Robert Anderton, commenced repre-
sentation of the Defendants in this cause; that the said Robert
Anderton, while acting as agent, servant oY employee of the said
Alabama Farm Bureau Insurance Companies, Inc., and as agent of the
Defendants herein, made payment upon the claim of the said
Plaintiff, who is the daughter of Paul Childress, Sr., and the
sister of the Defendants, for a period of time copmencing in
November, 1970, until and including the month of July, 1971, and

Plaintiff further alleges that her claim was not disputed until

h




about August 22, 1971; Plaintiff further alleges that her claim
against the Estate of Paul Childress, Sr., was filed within six
months of the date of said dispute; Plaintiff further alleges that
in and by the terms of the Last Will and Testament of the said
Paul Childress, Sr., that the Defendants had the gemeral authority
to pay claims or debts against said Estate; Plaintiff further
alleges that the failure to file said claim within the time requir
ed by law does not affect or injure the rights of said beneficilari
under said Will; WHEREFORE, Plaintiff alleges that the Defencants
wailved the statute of non-claim.

4. Plaintiff further alleges that at the time of the matter
complained of in the complaint filed herein, and at the time of th
issuance of Letters Testamentary to the Defendants heréin, that
Paul Childress, Sr., was the named insured in the policy of
liability insurance issued by Alabama Farm Bureau I[nsurance
Companies, Inc., in and by the terms of which said policy, the
said Alabama Farm Bureau Insurance Companies, Inc., was bound to
defend and pay all sums which said insured shall become legally
obligated to pay, not exceeding the limits of said policy, on ac-
count of the use of a motor vehicle causing bodily and property
damage; that subsequent to the matters complained of herein the
Defendants called upon the said Alabama Farm Bureau Insurance
Companies, Inc., to exercise its contractual respomnsibility; that
in accordance with the terms of said policy, by which the said
Alabamaz Farm Bureau Insurance Companies, Inc., had the right to co
trol the defense of said claim, the szid Alabama Farm Bureau In-
surance Companies, Inc., acting by and through its agent, servant
or employee, Robert Anderton, commenced representation cf the
Defendants in this cause; that the said Robert Anderton, while
acting as the agent, servant or employee of the said Alabama Farm
Bureau Insurance Companies, Inc., and as agent of the said Defen-
dants herein, did make payments to the Plaintiff, who is the
daughter of Paul Childress, Sr., and the sister of the Defendants

herein, and did represent to the Plaintiff that her claim against

[1]
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the Estate of Paul Childress, Sr., would be paid by Alabama Farm
Bureau Insurance Companies, Inc., upon the completion of final
determination by the doctors of her disabilities and Plaintiff
alleges that she relied in good faith upon the representations of
-the said Robert Anderton, knowing that the said Robert Anderton
had the knowledge and experience of an expert and that the employ-
ex of Robert Anderton, Alabama Farm Bureau Insurance Companies,
Inc., was contractually bound to defend said Estate and to pay
damages for personal injuries arising from Plaintiff's claim,

and Plaintiff further alleges that as a result of the payments mad
and the representations made by the said Robert Anderton, while
acting as the agent, servant or employee of the said Alabama Farm
Bureau Insurance Companies, Inc., and as the agent of the
Defendants herein, she did not file her claim against said Estate
until after the time for filing said claim had explred by laws;
Plaintiff further alleges that the failure to file said claim
within the time required by law does not effect or injure the
rights of the beneficiaries under said Will; hence Defendants are

estopped from asserting the defense of non-clain.

el
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4. Connor Owens, Jr., o
Attorney for Plaintiff. I

R ‘

I, the undersigned Attorney of Record for the Plaintiff in
the foregoing cause, do hereby certify that I have caused a copy
of the foregoing amended replication to be served on Thomas M.
Galloway, one of the Attorneys of Record for the Defendants in thi
cause, by placing the same in the United States Mail, properly ad-

\(/4;P£<kqu¢/

dressed, with postage prepaid, this 7 T AT day of

1972.
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IN THE CIRCUIT COURT OF

SARAH L. BERTOLLA,
Plaintiff,

VS

"

BALDWIN COUNTY, ALABAMA

JOBEN CHILDRESS and AARON

CHILDRESS, as Executors
of the Last Will and Testament : AT LAW
of Paul Childress, Sr.,

Defendants. CASE NO. 10,074

Come . now the defendants and demur to the replication
as amended in this matter and to each count thereof separately
and severally upon the following separate and several grounds:

1. The same fails to state a defense as to pleas
3 and 4.

2. The same injects Alabama Farm Bureau Insurance
Companies, Inc. into the trial of this matter when such company
is not a party thereto and the inclusion in the trial would
inject prejudice into the case.

‘3- The same is prolix.

4. The same fails to state that Alabama Farm Bureau
Insurance Companies, Inc. was an agent, servant or employee of
the defendants acting within the line and scope of their employment.

5. The same fails to set out facts to substantiate
that these defendants waived the statute of non-claims.

6. The facts as alleged therein are conclusions of
the pleader.

7. The allegations that the failure of plaintiff to
file a claim within the time required by law does not substantially
affect or injure the rights of the beneficiaries under the will
of the deceased is a conclusion of the pleader without facts to
substantiate same.

8. The allegations of each count of the replication
affirmatively set out that the plaintiff did not present her
claimwithin the time provided by law and is therefore estopped

from presenting same in this replication.
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9. The same is immaterial.

10. The same is irrelevant.

11. No fact is alleged that the claim as made in
this complaint was presented during the six months after the
estate was opened and therefore the same is barred.

12. The allegation relative:to Alabama Farm Bureau
Mutual Insurance Companies, Inc. 1s irrelevant.

13. The allegations relative to Alabama Farm Bureau
Mutual Insurance Companies, Inc. is immaterial.

14. The allegations relative to Alabama Farm Bureau
Mutual Insurance Companies, Inc., is illegal.

15. The allegations fail to confess and avold pleas
3 and 4 of the answer.

16. The allegations fail to deny pleas 3 and 4 of the
answer.

17. The same fails to set out that Robert Anderton
even though an agent, servant oxr employee of Alabama Farm Bureau
Mutuél“insufaﬁ;éléémpanies, was acting as an agent, servant or

employee of the defendants within the line and scope of his

employment.

18. From aught that appears Alabama Farm Bureau
Insurance Companies, Inc. was an independent contractor.

19. The same fails to allege any connection between
a policy of insurance issued by Alabama Farm Bureau lnsurance
Companies, Inc. to Paul Childress, Sr.

20. The allegation that the plaintiff's claim was

not disputed is a conclusion of the pleader.

COLLINS, GALLOWAY & MURPHY

By
V" THOMAS M. GALLOWAY G
r a P X
CERTIFICATE OF SERVICE ) ATTORNEYS FOR DEFENDANTS
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Vs.

JOHN CHILDRESS,

ET AL.,

Defendants.

NOTICE

Nt

.

Mo

MR. THOMAS M. GALLOWAY
Attorney at Law

P. 0. Box £492
FMobile, Alabama 3206601

Bertella, will take the demcsition
office located at 1653 Springhill

to Act No,

Avenue, Mobile, Alabama, on
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SARAH L. BERTOLLA,
IN THE CIRCUIT COURT OF
Plaintiff,
vs. BALDWIN COUNTY, ALABAMA
JOHN CHILDRESS and AARON
CHILDRESS, as Executers of

the Last Will and Testament
of Paul Childress, Sr.,

AT LAW. NO. 10,074.

Defendants.

MOTION TO PRODUCE:

Comes now the Plaintiff in the above styled cause and moves
the Court to require the Defendants to produce prior to the trial,
and at the trial of the above styled cause, the following documents
in their possession, custody or control, or which they have power
over, which contain evidence pertinent toc the issues in this cause
and which are necessary for the trial of said cause, to-wit:

1. The policy of 1liability insurance issued by Alabama

Farm Bureau Insurance Company, in favor of Paul Childress, Sr., in

‘ L A / g1 / / a_/? //}7
J/- Lonnor Owens, Jr. ,//

¢/////Atto*ney for Plalnt;ff
/

Before me, the undersigned authority, within arnd for said

effect on October 18, 1970.

STATE OF ALABAMA

L -

BALDWIN COUNTY

State and County, personally appeared J. CONNOR OWENS, JR., who
first being duly sworn, deposes and says that he is the Attorney
for the Plaintiff in the foregoing cause and as such has knowledge
of the facts set forth in the foregoing motion; that the document
therein described contains evidence pertinent to the issues in this

cause and 1s necessary and material to a proper dispesition of

this cause. //} /. /ézi:
wdl
L /ZZ/VZ/Q, Cil i
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Sworn to and subscribed before

me this 29th day of December, 1972.

Notary Public, Baldwin County, Ala.

I, the undersigned Attorney of Record for the Plaintiff
in the foregoing cause, do hereby certify that I have caused a
copy of the foregoing motion to be served on Thomas M. Galloway,
the Attorney of Record for the Defendants in this cause, by plac-
ing the same in the United States Mail,.properly addressed, with

postage prepaild, this 29th day of December, 1972.
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EUNICE B. BLACKMON Siocers
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COLLINS, GALLOWAY & MURPHY
ATTORNEYS AT Law
958 DAUPHIN STREET

MOBILE, ALABAMA 35604

FRED &. COLLING
THOMAS M, GALLOWAY
M. THOMAS MURPMY [1654-1056)

AJ2-0568
ROBERT M. SMITH January 3 ’ 1973

WILSON M. HRAWKINSG, JR.

P. O. BOR 4492
TELEPRONE

AREA CODE 205

~Mrs. Eunice B. "Blackmon, Clerk

Circuit Court
Baldwin County Court House
Bay Minette, Alabama

Re: Sarah L. Bertolla
Vs: John Childress, et al
Case No. 10,074

Dear Mrs. Blackmon:

I enclose answer to motion to pProduce as filed by
pPlaintiff in this matter. Would you please file the same in
this case and note on bottom of thig letter, and return, that
the same has been filed.

By copy of this letter I am forwarding to Mr. Connor
Owens a copy of this answer.

Very truly yours,

COLLINS, GALLOWAY & MURPHY

LA

By: - ¢
MY Gallowey

'}
Thomas

TMG/fs
Encls:

cC: I-Ion% Connocr Owens



SARAH L. BERTOLLA, IN TEE CIRCUIT COURT OF

Plaintiff,

BALDWIN COUNTY, ALABAMA
VS:

JOHN CHILDRESS and AARON
CHILDRESS, as Executors of
the Last Will aad Testament
of Paul Childress, Sr.,

AT LAW

3

Defendants. CASE NO. 10,074

Come now the defendants and move this Honorable Court
to deny the "Motion to Produce" as heretofore filed by the
plaintiff and as grounds for said motion sets down and assigns
the following:

1. The introduction into evidence of a policy of
liability insurance in this case, which is a tort action based
upon an automobile accident, is illegal under the laws of the
State of Alabama.

2. The plaintiff is attempting to require the
defendants to produce evidence, which evidence is not legal

under the laws of the State of Alabama.

COLLINS, GALLOWAY & MURPHY

sk (0

THOMAS M. GALLQWAY
ATTORNEYS FOR D FENDANTS
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SARAH L. BERTOLLA,
IN THE CIRCUIT COURT OF
Plaintiff,

vs. BALDWIN COUNTY, ALABAMA

JOHEN CHILDRESS, ET AL.,
AT LAW. NO. 10,074.

e . ™ L,

Befendants.

ORDER:

This cause coming on to be heard upon the demurrer of the
Plaintiff to Plea Two of the Defendants' Answer, the same having
been submitted to this Court by agreement of the parties, and the
same having been considered by the Court, it is, therefore,

ORDERED that said demurrer to Plea Two be, and the same is
hereby overruled as to the allegations of said Plea insofar as it
pertains tc Ccunt One of Plaintiff's complaint as last amended.

It is furthner ORDERED that said demurrer be sustained to
sald Plea insofar as the same purports to be a defense to the
allegations set forth in Count Twoe of Plaintiff's complaint as
last amended.

DONE at Bay Minette, Alabama, this 17th day of April, 1972.

AYE -2 SN kﬁL@JQQiﬁmu§ﬁ¢{
v -/ Circuit Judge.

EUNICE B, BLACKVON cimeur

CLERK




SARAH L. BERTOLLA, ) IN THE CIRCUIT COURT OF

Plaintiff, 2
BALDWIN COUNTY, ALABAMA
vs. )
JOHN CHILDRESS, ET AL., ) AT LAW. NC. 10,074.
Defendants. )
CRDER:

This cause coming on to be heard upon Defendants' demurr-
er to the Plaintiff's amended replications and the same having
been considered by the Court, it is, therefore, |

ORDERED, ADJUDGED AND DECREED by the Court that the
demurrer be sustained to Plaintiff's replications aumbered 1, 2
and 3;

It is further ORDERED, ADJUDGED AND DECREED by the Court
that the Defendants' demurrer to Plaintiff's replication numbered
4 be, and the same is hereby overruled.

DONE this 1st day of November, 1972.

Circuit Judge.

FII
NOV § 1872

CIRCULE

cUNICE B. BLACKMON &5e




IN THE CIRCUIT COURT CF

o
2
ot
-
i
Y
'
3
©
-
r
>
L

Vs, ) BALDWIN COUNTY, ALABANA
JOHEN CHILDRESS and AARON )|
HILDRESS, as Executors of AT LAW. NO. 10,074,
the Last Will and Testament )]
of Paul Childress, Sr.,
)
Defendants.
)
ORDER:

This cause coming op to be heard on the Motion of the
Plaintiff herein to reguire the Defendents herein to preduce at
+he trial of the above styled cause, that certain policy of

liability insurance issued by Alabama Farm Bureau Insurance Com-

nany, in faver of Paul Chiidress, Sr., in effect on October 18,

-

-

1570, and the same having been answeredé by the Defendants in this
cause ané naving been submitted by agreement of the parties, to
this Court; and

The same having been considered by the Ceurt, and the
Court being of the opinion that the motion to produce should be
granted, it is, therefore,

n this cause,

*
v

'.-Il

efendants

s

ORDERED by the Court that the
be, and they are hereby directed to produce at the trial of said
cause on January 17, 1973, that certain policy of 1liability
insurance issued by Alabama Farm Bureau Insurance Company, 1in
favor of Paul Childress, Sr., and in effect on (October 18, 1870,

DONE this 10th day of January, 1873.

*

Circuil® Jucgg}of Baldwin Coumtv, ‘Alzbama.




J  CONNOR OWENS, JR.
ATTORNEY AT LAW
DAHLBERG BUILRING

F. O BOX 72%

BAY MINETTE ALABAMA 36507

Feb raary 16 3 1973 TELEPHONE NO. 9374661

Mrs. Eunice B. Blackmom, Clerk
Circuit Court of Baldwin County
Bay Minette, Alabama 36507

Subject: Sarah L. Bertolla vs. John Childress, et al.
Case No. 10,074

Dear Eunice:

This 1s with reference tc the above styled
matter and to advise you that I have received pay-
ment of the judgment rendered in this case.

Mr. Galloway advises me that the costs incurred
will be paid directly to you through his office.

Thank you for your comsideration in this matter.

Sincerely yours,

JCO:am

CC: Mr. Thomas M. Galloway
Atteorney at Law 7
P. 0. Box 4492
Mobile, Alabama 36601




