CITATION OF APPEAL Moore Printing Company, Bay Minette, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TC ANY SHERIFF OF THE STATE OF ALABAMA~—GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the .10tk

....... d ayoprrll BEOTRRIIR. cveeverenemrervaseeesnsnresssssssnremsesseeess 19l in & cer-

asuan T R o e T N P T S TS L P e RN NN E NS bid e brrm RS AT R R E Rt b b an e nn

_ S Plaintiff. and Davié D. Livingston, Alabama Bonding Co. A Corp.

.........................................................................................

& Resolute Insurance Co. A Corp.

......................................................................................... Defendant, a judgement was rendered against said

............................................................................... Defendant ..t s oo

to reverse which ...Judgment the said mmﬁ{})ef%ndant ...... _

applied for and obtained from this office an APPEAL, returnable to the ......... B e eeeeeeeeeeenaes e

Cawil Court of Appeals . :

Term of our e, Court of the State of Alabama, to be held at Montgomery, on the ......
s Aoy Of oo et eee s '19........ next, and the necessary boud

having been given by the said WRavEd Do LIVIRGSEON

............ with AlabamaBondzngCo.?Enc.byDavldD.le_Lngston’ sureties,

Now, You Are Hereby Commanded, without delay. to cite the saidMxs...W...A... Rrowder.

or Johnston, Johnston & Kendall

........................................... aitorney, to appear at the ...veees . B K vcveieiecvecveeceennnnn. Term of our
Givil
said SupmemocCourt, to defend against the said Appeal, tf ... EReY e, think proper.
EUNICE B. BLACKMON
Witness, BIRCEBPRIGE,  Clerk of the Circuit Court of said County, this .............0 $R 7ol s S
1
R S o A A D.19..73,

Attest:

&M@gmwmk
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SHERIFE

[-Iecewedrk_bééi_d Day of 1323 L
wd ﬂﬂr_mgﬂiéé_ﬁ_gﬂf Day of - ~ David D. Livingston, Alabama Bonding Co. A Corp.

[ served a Cony of the w P Lot

1!12;1‘2 MLAZ——;{"/—'

e i

#9799

) g o,

SN
" CIRCUIT COURT
Baldwin County, Alabama

Mrs, W. A. Browder : ' §

Vs. Citation in Appeal

m?@

&, Resolute Insurance Co, A Corp,

by sgrvice omzj/,?zl.i ,JWML_W m

T RAY D. BRIDC

Byﬁwﬂ%@

lssued e dbth . day of _May__. _.Z:LA

C‘

~I

_ La’b)
ESe_,,y_a.a.alr:)h315"LQn Johnston & Kendall

P. 0. Box 550 - 810 Van Antwerp nldg.
Mobile, Alabama 36604




KENNETH COOPER
ATTORNEY AT LAW
{09 EAST 18T STREET
P, ©, BOX 1000
BAY MINETTE, ALABAMA 36507
TELEPHONE (20S) 927-7412

January &, 1974

Mrs. Bunice Blackmon
Clerk of Circuit Court
Bay Minette, Alabama 36507

RE: Browder vs. Livingston
Civil Case No. 9888 7777

Dear Mrs. Blackmon:

Attached is a statement from Mrs. Louise Dusenbury
for the transcript in above cause, which case was appealed
to the Court of Civil Appeals of Alabama last summer, and
which was reversed by said Court on November 21, 1973, Civil
Case No. 224

Since this transcript was an essential part of the appeal
record, and Mrs. Browder was responsible for the court costs
of said appeal, you are requested to add this $65.00 item
to your costs in this cause, and present it to her attorney,
Honorable Robert G. Kendall, Jr., for payment.

Sincerely

Kenneth Coopey
X¢/jlr
enclosure 1
cc+ Honorable Robert G. Kendall, Jr.
Eonorable James D. Fuller
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TWENTY-EIGHTH JUuDICIAL CIRCWIT
BALDWIN COUNTY

BAY MINETTE, ALA. 36507
TELEPHONE 937-32a:
TELFAIR J, MASHBURN

LOUISE DUSENBURY
JUDGE COURT REPORTER

May 28

-
P
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T_,‘. ™ - T m

non. Kenneth Cooper,
I oy At At -

Bay Minette,Alabama.

I SERATTRIT TITTTOLT .
IN ACCOUNT WITH:-

Louise Dusenbury,Court Reporter
Bay Minette,&lszbama.

© original and TWO copies of transer

Fs
o
ri
}l
[}

the case of Mrs.W. A. Browder

{la

> Vs. Davi




KENNETH COOPER
ATTORNEY AT LAW
109 EAST 12T STREET

PO, BOX 1000

BAY MINETTE, ALABAMA 368507
TELEPHONE |20S) 937-7412

July 13, 1973

Mrs. Eunice Blackmon
Clerk, Circuit Court
Bay Minette, Alabama 36507

RE: Browder vs. Livingston
Civil Case No. $79% o—

Dear Mrs. Blackmon:

Enclosed is the original ASSIGNMENTS OF ERROR in above-—
styled cause.

Presumely more than the original is needed. If so, you
are requested to make the same and add the costs therefor to
the cost bill in this cause.

Sincerely yours,

//WM{%W

Kenneth Cooper’
KC/jlr g
enclosure
cc: Honorable J. Doyle Fuller




S. W. A. BR ' '
MRS. W. A. BROWDER, IN THE CIRCUIT COURT OF

Plaines
laintiff BALDWIN COUNTY, ALABAMA,

AT LAW.

DAVID D. LIVINGSTON, et

al,

g
)

Vs. §
! CASE NO. 9799
)

Defendants

SECURITY FOR COSTS

Wé, the undersigned, hereby acknowledge ourselves
security for all costs of appeal to the Alabama Court of
Civil Appeals, from the decree rendered in the above en-
titled cause on the 10th day of April, 1973, and hereby
agree to pay all such costs. And for the payment of this
bond, we hereby waive our right of exemption to personal
property under the Constitution and Laws of the State of
Alabama.

WITNESS our hands and seals, this the ,{%;;/ day of

!//7//7 , 1973.

JORDAN & HEARD, ATTORNEYS

mw////m

KENNETH COOPER )

TAKEN and APPROVED, this the :ﬁZ day of gﬁ;ﬁZzﬁq )

1973.

Y, 745 /ﬁ{/éf/m.,w

CLRCUIT CLERK
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POWER-CF-ATTORNEY |
ep N2 55761

RESOLUTE INSURANCE COMPANY
HARTFORD, CONNECTICUT

KNOW ALL MEN BY THESE PRESENTS: That this Power-of- Attorney is not valid unless attached to the bond o
which it authorizes executed, and THE LIABILITY OF THE COMPANY, HEREIN, C
[}
THE LIABILITY OF THE COMPANY “rom "™~ .... n, T
) \ il |
SHALL NOT EXCEED............................-......-..-..IHE Sﬁﬂ§@@%§ I ’ ’ N ﬂ fﬂ% L :_
RESOLUTE INSURANCE COMPANY, a Rhode Island corporation, having its principal office in the City of Hart- a
: o
P ford, state of Connecticut, does hereby make, constitute and appoint Hoke Smith o
[
o . - o
- in the City of..Bay.Minette .. , County of...Baldwin , State of....Alabama >
o Bay Minette,Baldwin Co., . o
-2 its true and lawful attorney-in-fact, at. y J'in the State of....A21abama - 2
_g to make, execute, seal and deliver for and on its behalf, and as its act and deed, bonds of guaranty, D
£ bonds and undertakings in behalf of court flducxancs, who under the Junsdxctmn of a court, administer property held in trust; !
] /public official bonds; license and permit bonds; tax, lien and miscellaneous bonds required by Federal, State, County, or Mu- P
o “nicipal Authority, provxded that the liability of the company as surety on any such bond executed under this authority shall [
[ net in any event exceed the sum shown above. Hes
] )
- IE
& THIS POWER VOID IF ALTERED OR ERASED s
= The acknowledgment and exccution of any such document by the said Attorney-In-Fact shall be as binding upon the %J
- Company as if such bond had been executed and acknowledged by the regularly clected officers of this Company, 2
E The Resolute Insurance Company further certifics that the following is a truec and exact copy of a resolution of the =
w Board of Directors of the Resolute Insurance Company, duly adopted and now in foree, to wit: All bonds of the Corpora- io
a tion shall be executed in the corporate name of the Company by the President, any Vice President, or by such other officers =
= as the Board of Dircctors may authorize, The President, any Vice President, or any Assistant Sccrctary may appoint Attorneys- o
2 in-fact or agents who shall have authority to Issue bonds in the name of the Company. g
g LIN WITNESS WHEREQF, the said RESOLUTE INSURANCE COMPANY has caused these presents to be executed "g
G i
> _..by 1ts off;cer w1th 1ts corporate scal affixed, this date of.__May 7 19_73 ﬁz
g SvTmxoo I RESOLUTE INSURANCE COMPANY o
8 - STATE OF coirNEcTICUT}SS i
z "COUNTY OF HARTFORD o
o : ;
: . a O HeZo 5 e
£ i 4 o
_ R S President _':. 2
1. SINGLE POWER OF-ATTORNEY MUST BE ATTACHED TO EACH BONP EXECUTED. g- o
2. POWER-OF-ATTORNEY MUST NOT BE RETURNED TO ATTORNEY-IN-FACT, BUT SHOULD REMAIN A oo
PERMANENT PART OF THE OBLIGEE'S RECORDS. “ie
o!
|

THIS POWER DOES NOQT AUTHORIZE THE EXECUTION OF
G@NSTREFG‘EE@N CONTRACT BONDS GR BONDS FOR LOAN @EFAR.%MTEES

On thig May 7 19_73 , before me, a Notary Public, personally appcared _T O Robmson -
who being by me duly sworn, acknowledged that " he signed the zbove Power-of-Attorney as an officer of the said RESO- "
LUTE INSURANCE COMPANY and acknowledged said instrument to be the voluntary act and deed of the Corporanon

My commission expires: April 1, 1976 Z‘d‘/ jy

GP-1
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THE STATE OF ALABAMA ——- JUDICIAL DEPARTMENT
THE COURT OF CIVIL APPEALS

OCTOBER TERM, 1973~-74

Civ. 224

David D. Livingston, Alabama Bonding Company,
A Corporation, jointly and individualiy

v.
Mrs. W. A. Browder

Appeal from Baldwin Circuit Couxt

HOLMES, J.

This is an appeal by the appellant, surety
dered against him for trespass. Appellant’s dis-
positive assignment of error is that the court

wrongfully charged the jury as to the rights of




a bail bondsman to pursue and arrest his principal
in the house of a third person.
The pertinent portion of the court's charge

is as follows:

"Now as I said just now, as far
. as the law is concerned, Mr. Livingston,
if he had a certified copy of that bond
there that night and that is one of the
points you have to determine here - if
he had a certified copy of the bond with
him, that gave him the right to pick
up Mr. Gilmer, but I charge you that
it did not give him the right to enter
}.= Mrs. Browder's hcome over her protest

or without her invitation."
.Apééiléﬁﬁnéﬁéeﬁfed"ténthe charge'by statingi”
"MR. FULLER: We have cne objection,
based on the law as we view it and that
1s your instructions to the jury that
certified copy did not give David
Livingston the right to enter that
house cver Mrs. Browder's objection.
"THE COURT: That is where we dif-
fer on the law and I give you an excep-

~tion to it. I know already that you

don't think that is the law."

" We further note that the trial court's oral

charge, taken as a whole, is to the effect that under




all circumstances a bail bondsman cannot enter the
home of a third party to approach the principal .
without the third party's permission or consent.

The tendencies of the evidence reveal the
following. Harvey Gilmer was arrested and jailed
in Montgomery, Alabama, in June 1270, on charges of
5riving While Intoxicated and No Drivers License.
He obtained appearance bonds from Alabama Beonding
Company, Inc., and was released pending his trial
date of June 9, 1970. On the trial date, Gilmer
failed to appear, thereby "Jjumping bond." The ap-
pellant Livingston, along with one of his employees,
obtained certified copies of the bonds and drove to
the residence of the appellee-~plaintiff, the mother
of Gilmer, in Baldwin County, Alabama, in search of
Gilmer. They arrived in the evenirng on June 10, 1973.
fhey hotiéed Giiﬁer;s car out front aﬁd'appellant
could see Gilmer sitting in the house watching tele-~
vision. Appellant walked up on the porch and knocked
on the door. He observed Gilmer getting up from his
seat and leaving the living room. Appellee, Mrs.
Browder, came to the door and opened it. After some
guestion as to the auvtomobile out front, appellant
testified that he identified himself in the following

manners:

"I told her I was David Livingston
from Montgomery; that I was bondsman and
I was there to arrest Harvey Gilmer and

I had a certified copy of the bond."

e S ot e AT ot m G AT i o L e e TR T 1 e




Appellant asked if Gilmer was there. Appel-
lee answered that he was. Appellant held up the al-
leged certified copy but appellee didn't get a chance
to read it since, at this time, appellant saw Gilmer
proceeding to the back of the house and appellant

stepped through the door and apprehended Gilmer, who

gave no resistance. There is conflicting testimony
whether appellant said he had a search warrant or
otherwise properly identified himself. Also, there
is conflict whether appellee told appellant to wait
at the door or come into the house.

Wide latitude has historically been given
bail bondsmen to arrest their principal. This con-
cept 1s bottomed on the premise that an original
right arises from the relationship between a prin-
cipal and his bail. This right has been likened to
.fhe rearrest by the sheriff of an escaping prisoner. =
The surety on a bail bond is liable in that the
principal must appear at the prescribed time and
place or the surety must pay the sum stated in the
bond. Since the appearance of the principal is the
surety's responsibility, the principal is technically
in the custody of the surety. There is a strong qulic
policy in preventing the principal from "Jumping bond"
and because of this, the surety is permitted a large
discretion as to the steps necessary to effect the
apprehension of the principal. Clearly, this large
amount of authority allowed the surety-is justified
by the responsibility imposed upon him. See 8 Am. Jur.

2d Bail and Recognizance . §§ 114-117; 8 C. J. S. Bail




§ 87; Restatement: Security, Chap. 9, § 204, and

comments a, b, and ¢; Anno. 3 A. L. R. 180; Anno.

73 A. L. R. 1369; Smith v. Rosenbaum, 333 P. S. 35;

Curtis v. Peerless Ins. Co., 299 F. S. 429; 21 ala.

L. Rev. 601 (1969); 66 Dick. L. Rev. 101 (1961).

See also: Vol. III, Hawkins, Pleas of the Crown,
éﬁap. 15, p. 185 (1795). |

Pertinent Alabama statutes as to arrest of
the principal by bail bondsmen are found in Ala.
Cofe, Tit. 15, §§ 209, 210, and read as follows:

§ 209:

"Bail discharged by surrender of
principal; may arrest, or authorize
arrest, of principal.--Bail may, at
any time before a conditional Jjudgment
is rendered against them, exonerate
themselves by surrendering the defend-
ant; and for that purpose they may ar-
rest the defendant on a certified copy
of the undertaking at any place in the
state, or may authorize another person
to arrest him by an indorsement in

writing on such copy."
§ 210:

"Arrest by bail after conditional
Judgment.--After the rendition of con-
ditional judgment against them, bail

may arrest the defendant as provided

o
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in section 209 of this title; but such

arrest and delivery of the defendant

to the sheriff shall not exonerate

the bail uniess, in the judgment of the

court, 'a good and sufficient excuse is
_lgiven for the failure of the defendant

to appear at the time the conditional

judgment was rendered.®

These statutes clearly provide that the bail
Or surety has the right to pursue the principal any
place in the state and arrest him. This right of
arrest is conditioned upon the surety's obtaining a
certified copy of the bond, which serves as his

legal process. Nicholson v. Kilpatrick, 188 Ala. 258,

66 So. 8; Gray v. Strickland, 163 ala. 344, 50 So. 152:;

Shine v. State, 44 Ala. aApp. 171, 204 So. 2a 817.

Two of the leading cases construing the powers

of bail bondsmen are Taylor v. Taintor, 16 Wall. (83

U. S.) 366 (1873), and In re Von der Ahe, 85 F. 959

(1898). The court in the Von der Ahe case, as in

Taylor, stated that the custody of the bail over the
principal was for all purposes a continuance of the
original imprisonment. Importantly, the court analo-
gized the power of a bail bondsman to arrest his prin-
cipal to the power of a sheriff to rearrest an escap-
ing prisoner. Note, however,.that the right 6f a

surety to capture his principal is not a matter of

criminal procedure, but arises from private rights

B s L tia]




established by the bail contract between the princi-
pal and his surety.

The guestion now presents itself as to what
procedure is necessary in the bail bondsman's arrest
of his principal. Generally, an officer having the
fight to arrest a person for a misdemeanor may use
éuéh force as is necessary to effect his purpose,
but he may not use excessive force. The privilege to o
arrest for a criminal offense generally includes the ;
right to enter land in the possession of another for j
the purpose of making the arrest, if the person sought
té be arrested is there. It also appears that if an
&fficer or private person has reasonable and just
éause to believe that the person sought is on the
éremises, he may enter for the purpose of arresting
one who is accused of a felony, or is guilty of a
breach of the peace or a misdemeanor committed in
his presence. See: 5 Am. Jur. 2d Arrest §§ 82, 86.

Alabama Code, Tit. 15, § 153, provides: :

"Arrest by officer under warrant;
when and how made.~-An officer may exe-
cute a warrant of arrest on any day and
at any time; he must, in doing so, in-
form the defendant of his authority, i
and, 1f reguired, must show the warrant;
and if he is_refused admittance, aftef
notice of his authority and purpose, he
may break an outer or inner door or win-
dow of a dwelling house, in order to

make the arrest."”
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Importantly, in most circumstances, & peréonk
must make known his purpose and demand admittance be-
fore breaking into and entering the house of another

to make an arrest. 5 Am. Jur. 2d Arrest § 93. Mr.

Justice Bouldin, in Gray v. Williams, 230 Ala. 14,
18, 160 So. 715, 718, spoke to this point when he

stated:

"In entering the dwelling of a
third person, especially at night, the
officer is under duty to apprise the
head of the family of his mission and
authority. No particular words are
necessary, but, coming in the name of
the law, he should make known such

fact.”

tn the instant case, there is testimony that
Livingston identified himself and made known his pur-
pose and authority to appellee. If believed by the
trier of fact, this appears to be adequate and neces-

sary for identification purposes. Gray v. Williams,

supra; Spooney v. State, 217 Ala. 219, 115 So. 308.
Under Alabama law, an officer may use reason-

able force to arrest but is without privilege to uée

more force than is necessary to accomplish the ar-

rest. Union Indemnity Co. v. Webster, 218 Ala. 468,

118 So. 7%4
As to the reasonableness of the arrest and
the actions by Livingston, the bail bondsman, to ef-

fectuate it, we note the following. The evidence




tended to show that ‘the appellant saw and recognized
Gilmer's car outside appellee's home. He also saw
Gilmer sitting inside when he walked up to the porch
to knock on the door. After he knocked on the door,
he saw Gilmer leave the room, and appellee came to
the dogr and opened it. While the door was open, he
éaw Gilmer going down the back hallway and stepped
through the door and apprehended him. These actions
would present a question for the jury as to the rea-
sonableness of the actions as there was no violence
whatsoever. Gilmer peacefully submitted to the arrest.
Able counsel for appellee states in brief
that it wouid be inconceivable for the law to allow
bail bondsmen to enter and search the homes of pri-
vate citizens at will without any legal or judicial
supervision. He may well be correct, but a bonds-
man does have the authority to arrest, as in this
instance, when he sees his principal in the dwelling;
when he properly identifies himself; and when he acts
in a reasonable manner to enter the dwelling to ef-

fectuate his arrest. See: Beard v. Stephens, 372

F. 2d 685. Under the circumstances referred to above,
he would not be required to have the permission or
consent of the owner of the dwelling, as the trial
judge charged.

In view of the above, the trial court's oral
charge to the jury, to the effect that a bail bonds—
man must have the consent or permissioﬁ of a third

party or he will be liable for trespass, was, under




the evidence of this case, an incorrect statement of
the law. Furthermore, in this regard, taken as a
whole, the charge was misleading to the jury. We alsoc
find that appellant's exception to the charge was
sufficient to direct the attention cof the court to

the specific language to which appellant objected.

‘ We.particularly note that there is a factual
question involved in the case whether appellant-
Livingston misrepresented himself or his status.

If appellant misrepresented his authority, or did

not have authority, he might be found guilty of a

trespass. See United States wv. Trunko, 1892 F. S.

559 (D. C. Ark. 1960).

In view of the above, it is not necessary
to discuss appellant's other assignments of error
and the cause is reversed and remanded.

REVERSED AND REMANDED.

Wright, P. J., and Bradley, J., concur.

Fbd v—-p4.
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THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE COURT OF CIVIL APPEALS OF ALABAMA

October Term, 1943=74&
No. Liv. 224

Driv.
To the Clerk Bagistat of the Circuit Court of
Baldwin .. County, Greeting:

Circuit Court

Whereas, the Record and Proceedings of the

of said county, in a certain cause lately pending in said Court between

David D. Livingston, Alabama Bonding Company, a Appellant__
Corporation, jointly and and
indiviqually : X

Mrs, W. A. Browder Appellee__

wherein by said Court it was considered adversely to said appellant__, were brought before the

Court of Civil Appeals, by appeal taken, pursuant to.law, on behalf of said appellant__;

Now, it is hereby certified:
November 1973, reversed

let day of
of the Court below, and remanded the cause to said

That the Court of Civil Appeals on the
judzment

and annulled the

Court for further proceedings therein,

Mrs. W. A. Browder

That the Court further ordered the appellee

pay the costs accruing on said appeal in this Court and in the Court below, for which costs let

execution issue.
Witness, J. O. Sentell, Clerk of the Court of Civil

Appeals of Alabama, at the Judicial Department

Building, this the .21SE day of
November . 1923

/o # : ; I )
e 4 L
(W
Is of Alabama.

g, et
Clerk of the(/Corﬁrt of Civil Appe




THE COURT OF CIVIL APPEALS
OF ALABAMA

October Term, 19_73-74

M

Div,, No,_Civ. 224

David D, Livingston, Alabama
Bonding Company, a Corporation
jointly and individually

Appellant,

J
i
a
]
|
!
|

1
Vs, i

Mrs. W. A, Browder

Appétlee. B

I'rom M&M uit

Court,

No. 9799~ — — —=
CERTIFICATE OR

REVERSAL

The S ate ?f »lﬁbama

v—-rﬂ E-K!r
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MRS. W. A BROWDER,
IN THE CIRCUIT COURT OF
Plaintiff, |
| BALDWIN COUNTY, ALABAMA
~VS-

| AT LAW
DAVID D. LIVINGSTON, et al,

CASE NO. 9799

)O()CN)O‘)C:‘)O‘

Defendants,

DEMURRER

1 Come now the Defendants, David D. Livingston, Alabama

Bonding Company, a corporation, and Resolute Insurance Company,

a corporation, and demur o the Complaint in the above cause, and
as grounds for said Demurrer, the Defendants aver, separately and
severally, the following separate and several grounds:

1. Said Complaint is not in code form.

2. Said Complaint is vague, indefinite, and uncertain and
does not properly apprise the Defendants of what they are called
upon to defend.

;3;me6f séid Cémﬁléiht does not prOpefiﬁ'apprise'the De-
fendants as to whether or not David D. Livingston was acting as
an agent of both Defendants at the Time of the trespass averred
{in said Complaint.

L. For that no facts are averred on which a Jury could
return a verdict with punitive damages.

5. For the said Complaint does not aver any injury or
damage to said property upon which the Defendants are accused of
trespassing.

6. TFor that said Complaint avers no special damage to the

i
property on which the Defendants are alleged to have trespassed,

and the Complaint, thus, erroneously claims punitive damages.
7. Tor that sezid Complaint avers no facts upon which

punitive damages may be awarded.
H

67— 5 A




8. TFor that no facts are alleged in said Complaint to
sufficiently apprise the Defendants of the value of the property

before and after the aileged trespass by the Defendants.

I certify that I have mailed a copy of the foregoing Demurrer
to Honorable Robert B. Xendall, Johnston, Johnston and Kendall,
Post Office Box 550, Mobile, Alabama 36600, by depositing the same
in the United States Mall, postage prepaid, at Bay Minette,
Alabama, on this the 5 % day of April, 1973.

FILED

~ S WP

EUNICE B. BLACKMON SiResi®

Ly B4 0
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MRS. W. A. BROWDER,
Plaintiff IN THE CIRCUIT COURT OF
Vs. BALDWIN COUNTY, ALABAMA

AT LAW

DAVID D, LIVINGSTON, ALA-
BAMA BONDING COMPANY, a
corporation, and RESOLUTE
INSURANCE COMPANY, a cor-
poration, jointly and in-
dividually,

CASE NO. 9789

Defendants

LT R S o T T S o S o

TMOTTITON

Come now the Defendants in the above cause, with the ac-
gquiescence of the Plaintiff, and move the Court to continue the

above cause generally to the next term of Court.

L4

575%52;? s —crratror, Attorney Tor
2246461;~//A? i Defendants
F cd&c&”ﬁf&;ﬁﬁa

ORDER

Upon consideraticn of the above motion, it is hereby

ORDERED, ADJUDGED and DECREED that the above cause be continued

County, Alabama.

DONE this the 2;5@7 day of July, 1972.

generally to the next regular term of the Circuit Court of Baldwin

ATTORNEY FOR DEFENDANTS:

JAMES D. STRAITON

Attorney at Law

Suite 1100 - Bell Building
Post Office Box 4292
Montgomery, Alabama 36104
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— Div. Noo CERTIFICATE OF APPEAL. (Civil Cases,)

No. 2799

County, Circulit Court.
MRS, ¥W. A. DROWDER

Plaintiff.
vS.

CAVEID D, LIVINGETON, ALADAMA BONDTNG COMPANY, A CORPORATION, Jointly & Imdividual

iy
Defendant.
I, Sumice 3, Blackmoo Clerk of Civil Court,
of Palduwin County, Alabama, hereby certify that in the
cause of Mrs, W. A, Browder plaintiff

VS.

. 3 S i b
Iwid B. Livingstown, dlabazma Donding Compsny, 4 Corp. Jointly & zn&l%iﬁ?ﬁiégndant

¥

which was tried anéd determined in this Court on the 10ch day of

U
T
5]
i
%

19_73  in which there was a judgment for $2,300.00

Dollars, in favor of the plaintiff, (B FREEHELY

e

Tiih on the May

19.13 , took an appeal to the Civil

of Appeals
of Alabama to be holden of and for said State.

I further certify that_ Xeoneth Cooper

filed security for cost of appeal, to the_ Civil Court of dppeals  Court, on
the 1ich  day of tay 19_ 73, and that 5
Henneth Cooner &

Jordan & Heard by J. Dovie Fuller
are sureties on the appeal bond.
I further certify that notice of the said appeal was on the__fﬁﬁ_q

day of June 1973 . served on Jobpston, Johmston & Kendale

as attorney of record for said appellee,fand that the amount sued for
¥aS 525,960.00

Dollars. (Or certain lands)

(Or personal property.)

Witness my hand and the seal of this Court, this the 7ta

June 73

19
(éz/_,n//j// > 75/4///’%

Clerk of the Circuit Court of

Bzldwin

day of

County, Alabana.

MODERTS, [k TN, RUTMITGEHAM,




MRS. W. A. BROWDER,

Plaintiff

TS IN THE CIRCUIT COURT OF

DAVID D. LIVINGSTON, BALDWIN COUNTY, ALABAMA
AT.ABAMA BONDING COMPANY,

a corporation, and
RESOLUTE INSURANCE COMPANY,
a corporation,

jointly and individually,

AT LAW
CASE NO. 9799

fo— S el -l =21 =11 f o 4

Defendants

AFFIDAVIT

I, Kenneth Cooper, as one of the attorneys of record for
defendant David D. Livingston in the above-styled cause, hereby
certify that the oral deposition of Mrs. W. A. Browder and Alice
B. Shirah are needed in the above case on the legal ground that
each is a woman and that each is a material witness. It is
requested that;Mrs. W. A. Browder and Alice B. Shirah be
subpoenaed to appear at 2:00 p.m. on Friday, August L, 1972, in

the Law Library pgmBﬁldwin_County”Courthouse, at Bay Minette,

Sl ot

- ATTORNEY FOR DEFENPANT
DAVID D. LIVINGETON

Alabama,

Sworn to and subscribed before me on this the twenty-—sixth

day of July, 1972.

éym" %@:;Q
My Commission Expires: OTARY’PUBL C
Octraimemn==iga,

STATE AT ARGE STATE OF ALABAMA

F 2L -73"




MRS. W. A. BROWDER,

bl

IN THE CIRCUIT COURT

Plaintiff, H OF BALDWIN COUNTY,
Vs. : ALABAMA
DAVID D, LIVINGS‘.Z.E‘ON,“?t. aJ_, : AT LAW
Defendants. : CASE NO. 9799

AMENDED COMPLAINT

COMES NOW the Plaintiff in the above-styled cause and

amends her Complaint to read as follows:

Plaintiff claims of the Defendants the sum of TWENTY-
FIVE THOUSAND AND NO/100THS ($25,000.00) DOLLARS, as damages,
for a trespass by the Defendants on land belonging to the
Plaintiff located at Route 1, Box 175, Loxley, Alabama,
said trespass occurring on the 10th day of June, 1970, and

the Plaintiff claims punitive damages.

OF COUNSEL:
A
i ;E} E_bm i 3
JOHNSTON, JOHNSTON & KENDALL be L
Post Office Box 550 . _
Mobile, Alabama 36601 A S

CKMON circury
CLERY
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Nl

vidually,

MRS. W. A. BROWDER,

Plaintiff IN THE CIRCUIT COURT OF

Vs. BALDWIN COUNTY, ALABAMA
DAVID D. LIVINGSTON, ALA-
BAMA BONDING COMPANY, a
corporation, and RESOLUTE
INSURANCE COMPANY, a corpora-
tion, jointly and indi-

AT LAW

CASE NO. 97998

Defendants

N TR T~ T T S I S

MOTTION

Come now the Defendants in the above cause, with the ac-
quiescence of the Plaintiff, and moves the Court to continue the

above cause generally to the next term of Court.

L5 £

JAMES D. STRAITON, Attorney for
Defendants

CORDER

Upon consideration of the above motion, it is hereby
ORDERED, ADJUDGED and DECREED that the abecve cause be continued
generally to the next regular term of the Circuit Court of Baldwin
County, Alabama in the year of 1972.

DONE this the SE& day of October, 1971.

“}tLQSF&uLa_J%

EyRCUIT'JUDGE

ATTORNEY FOR DEFENDANTS:

JAMES D. STRAITON P
Attorney at Law I
Suite 1100 - Bell Building

Post Office Box 4292 ' e
Montgomery, Alabama 36104 Veloom gy
:avj‘ ‘:'h.\_—' oo o~ ~
D B BLACY TR cimcurr
CLEIRK
on AT o
vl O w459




MRS. W. A. BROWDER,

Plaintiff IN THE CIRCUIT COURT OF

vs. BAIDWIN COUNTY, ALABAMA

DAVID D. LIVINGSTON, AT LAW
ALABAMA BONDING COMPANY,
a corporation, and
RESOLUTE INSURANCE
COMPANY, a corporation,
jointly and individually,

CASE NO. 9799

Defendants

>';<>'<>-<)-<>-<>-<>-<>-<

ANSWER

Come now the Defendants, David D. Livingston, Alabama
Bonding Company, a corporation, and Resolute Insurance Company, a
corporation, with leave of the Court first had and obtained to
file additicnal answers at a later date, and files this their
answer to the Complaint in the above cause, and to each count
thereof, separately and severally:

1. The Defendants plead not guilty.

2. The Defendants plead the general issue.

3. For that the Defendants did, in conformance with the

Code of Alabama, Title 15, Sectionsg 209 and 210, attempt to arrest

one Harvey Gilmer by presenting him with a certified copy of the
undertaking, and it was during this arrest of one Harvey Gilmer
that the Defendants went on the property of Mrs. W. A. Browder,
and said Defendants went on said property with legal cause and

gse in that they were arresting a fugitive.

e

(gcur® 2MES D. STRAITON, Attorney for
¢ L 3%
@@ﬁﬁﬁaﬁ Defendants

CERTIFICATE OF SERVICE

I do hereby certify that I have served a copy of the fore-
going Answer on the Hpnorable Robert B. Kendall, Johnston, John-
ston and Kendall, Attorneys at Law, Post Office Box 550, Mobile,
Alabama, by mailing a copy of same by United States mail, first-
class postage prepaid, this the gfz day of July, 1971.

L B LT

(j;;VJAMES D. STRAITON, Attorney for

Defendants
JAMES D. STRAITON
Post Office Box 4292
Montgomery, Alabama 36104




MRS. W. A. BROWDER,
Plaintiff

Vs. IN THE CIRCUIT COURT OF
DAVID D. LIVINGSTON,
ALABAMA BONDING COMPANY,
a corporation, and
RESOLUTE INSURANCE
CCOMPANY, a corporation,
jointly and individually,

BALDWIN COUNTY, ALABAMA
AT LAW

CASE NO. 9799

Defendants

P T T = T B

DEMURZRER

Come now the Defendants, David D. Livingston, Alabama
Bonding Company, a corporation, and Resolute Insurance Company,

a corporation, and demur to the Complaint in the above cause, and
as grounds for said Demurrer, the Defendants aver, separately and
gseverally, the following separate and several grounds:

~~ 1. Said Complaint is not in code form.

2. Said Complaint does not aver as to how the Defendant,
David D. Livingston,;was acting in his dual capacity as an agent,
servant or employee of the other Defendants.

- 3. Said Complaint is vague, indefinite, and uncertain and
does not properly apprise the Defendants of what they are called
upon to defend.

4. For said Complaint does not properly apprise the
Defendants, Alabama Bonding Company, a corporation, and Resolute
Insurance Company, a corporation, of the particular way in
which the Defendant, David D. Livingston, acted as their agent,
servant or employvee.

5. For said Complaint does not sufficiently state in what
way the Defendant, David D. iivingston, was acting within the
line and scope of his authority as an agent for Alabama Boﬁding
Company, a corporation, and Resolute Insurance Company, a
corporaticon.

- 6. PFor said Complaint does not properly apprise the De-

fendants as to whether or not David D. Livingston was acting as

S YOL SQ “40E {}Zig




an agent of both Defendants at the time of the trespass averred
in said Complaint.

.~ 7. For that no facts are averred on which a jury could
refurn a verdict with punitive damages.

8. For that there is no legal description in said Com-
plaint of the property on which the Defendants are alleged to
have trespassed.

8. For that said Complaint is vague, indefinite and un-
certain in that it does not properly describe the property on
which the Defendants are alleged to have committed a trespass.

+~10. PFor that said Complaint does not aver any injury or
damage to said property upon which the Defendants are accused of
trespassing.

11. For that said Complaint avers no special damage to the
property on which the Defendants are alleged to have trespassed;
ana the Complaint, thus, erroneously claims punitive damages.

. 12. For that said Complaint avers no facts upon which
punitive damages may be awarded.

- 13. For that no facts are alleged in said Complaint to
sufficiently apprise the Defendants of the value of the property

before and after the alleged trespass by the Defendants.

7 e L St

JAMES D. STRAITON, Attorney for the
Defendants

The Defendants demand a trial by jury in this cause.

sy

JAMES D. STRAITON, Attorney for the
Defendants

CERTIFICATE OF SERVICE

I do hereby certify that I have served a copy of the fore-
going Demurrer on the Honorable Robert B. Kendall, Johnston,

Johnston and Kendall, Post Office Box 550, Mobile, Alabama, by

oy ‘z




mailing the same by United States mail, first-class pbostage pre-

paid, this the 2{ day of May, 1971.

e STt

JAMES D. STRAITON

ATTORNEY FOR THE DEFENDANTS : Fr I E
JAMES D. STRAITON

Attorney at Law May 24 1971
Suite 1100 -~ Bell Building E

Post Office Box 4292 UNice BLACK o
Montgomery, Alabama 36104 O SiReuy,
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_the

STATE OF ALABAMA
DEDARTUENT OF INSURANCE

I, the undersigned as Superintendent of Insutrance for the State of Alabama,

hereby certify that on the 28th day of April

, 1671, T
sent by registered mail in an envelope as follows:
Resolute Imsurance Company REGISTERED MATL
163 Asyium Avenue e e . I . RETURN RECEIPT REQUESTIED
Hartford, Commecticut 06102

bearing sufficient prepaid postage, a copy of a summons and complaint served upon

me by the Sheriff of Montgomery County, Alszbama, in a cause styled as follows:

Mrs. W. A. Browder

, Plaintiff

Case No. 9799
in the Circuit Court of Baldwin County
VERSUS

Alabama Bonding Company, a cOIp., and
Resolute Insurance Company, & COXp

{Name of Court)

,Defendant

And that on the Eth day of May , 1971, I received

the return card showing receipt by the designated addressee of said envelope 0

day cof ~ mpot shown

Witness my hand and official seal this the

6th day of Mav »
971,

ﬁczwé'éw«:\\

SUPEPINTENDENT OF INSURANCE

FIL]

MAY 7 1971

EUNICE B. BLACKMON Si%curm

CLERK

Y "y
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MRS. W. A, BROWDER, IN THE CIRCUIT COURT

Plaintiff, : OF BALDWIN COUNTY,
Vs. : ALABAMA

DAVID D, LIVINGSTON,
ALABAMA BONDING COMPANY,
a corporation, and
RESOLUTE INSURANCE
COMPANY, a corporation, :
jointly and individually,

AT LAW

CASE NO. T 75 <7

Defendants.

Plaintiff claims of the Defendants the sum of TWENTY-
FIVE THOUSAND AND NO/1l00THS ($25,000.00) DOLLARS, as
damages, for a trespass by the Defendant David E.
Livingston, an agent, servant or employee of the other
Defendantsf acting within thg 1ine_an§ scope of his authority
as such, on land belonging to the Plaintiff located at
Route 1, Box 175, Loxley, Alabama, said trespass occurring
on the 10th day of June, 1970, and the Plaintiff claims
punitive damages.

L0 216000

Attorney for Plaintiff

OF COUNSEL:

JOHNSTON, JOHNSTON & KENDALL
Post Office Box 550
Mcbile, Alabama

Plaintiff respectfully requests a trial by Jjury.

LSy (L 0.0

Defendants David B, Livingston

and Alabama Bonding Company may

be served through the Sheriff of

Montgomery County, Alabama, at:

Alabama Bonding Company §?§
Montgomery, Alabama

APR 22 1671

o0, BY 447 EUNICEB.BLACKMON e
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Defendant Resclute Insurance
Company may be served by
service on the Superintendent
of Insurance, Montgomery,
Alabama.




144048 E:Q@Qmm@m{!& F ot T )
\ NW%\\WM 7

A —— 3\\; J0 [njo) » so (so)ssadoid

) &
$0 Yona uo ssuadxa oAby

/
00°1% pun (sa)ssadoud i].\;i Buialas

1044502 081§ Win]D ‘puingply ‘Ajunod)

Lawobjuow jo yueys ‘iapng g W

ey Andact

MﬁSoo ATOWOB O JInayy
WHLLOT "3 W

70 ABp 7 F £ o4} SHLYL

e T S
NIHLM JHEWH0 AD0D ¥V

DNIAYHS AT dRLODEXH




Lo

b bt e ot i

Pt

FRUaCR LS
ot ot e i,

o~ o
o b e e gl

3 el e e

et ig BN
e i

Ly e

L wﬁw_,w

T
WETG

P P v g s e
bt ot i o 4 8 ot i

VDRSNS R W
et b T w?h{

e et LAY

.

AN

CHE A TR




JAMES D, STRAITON
ATTORNEY AT LAW
F. 0. BOX 4292
SUITE 300-504, BELL BUILDING
MONTGOBMERY, ALABAMA 36104

TELEFEONE 262-6629

July 20, 1972

Honorable Telfair Mashburn
Circuit Court Judge

Circuit Court of Baldwin County
Bay Minette, Alabama

Re: Browder vs. Livingston, Case No. 9799
Shirah vs. Livingston,. Case No. 9800

Dear Sir:

The Honorable Bob Kendall and I have agreed with
the Court's concurrence to continue these causes to the
next term. With this in mind, I have prepared appro-
priate motions and orders for continuances in the above
cases. If it is necessary for me to prepare additional
motions, or to do anything further, please feel free to
contact me, collect, at the above telephone number.

With kindest regards,

Yours very truly,

A?ﬂk_
JAMES D. STRAITON
JDS:3j£

cc: Honorable Kenneth CooPer
1067 East First Street
Bay Minette, Alabama
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MRS. W. A. BROWDER, -
Plaintiff

-VS— IN THE CIRCUIT COURT OF

DAVID D. LIVINGSTON, BALDWIN COUNTY, ALABAMA
ALABAMA BONDING COMPANY,

a corporation, and
RESCLUTE INSURANCE COMPANY,
a corporation,

Jointly and individually,

AT LAW
CASE NO. 9799

= T = T - T * o~ S V- S P

Defendants

TO ANY SHERIFF OF THE STATE OF ALABAMA, GREETINGS:

“You are hereby commanded to summon Mrs. W. A. Browder and
#@aCEﬂ%kﬁﬁﬂﬂﬁkrhapersonally te be and appear before Kenneth Cooper,
és atﬁornéy for David D. Livingston, at 2:00 p.m. on Friday,
August b, 1972, in the Law Library of the Baldwin County
Courthouse, at Béy Minette, Alabama; until discharged by due
course of law, ﬁb give evidence and the truth to spezk in behalf
of the defendant David D. Livingston in a cause now pending in
said court wherein Mrs. W. A. Browder is plaintiff and the said
David D. Livingston is defendant, and have you then and there this

writ and with you endorsement thereon.

Witness my hand thisczgzzl day of July, 1972.

R

S 10 7. Bt - @brian L wtimel
e 0 w438
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uch bond
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2\»2:;;20“:? OL:’ ‘:Zis cutherity shall not in eny event exceed ine s“‘:i/»? W‘V\g@sa Fety on =Y
TYWENTY-FIVE THOUSAND DOLLARS ($25,000.00) 'on any OHCV,Q\?E‘;%\ nD D AJ0 545 .
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PROVIDED individucl power of citorney be cntc:cned .,&m\:eh\ R&{ C-;Acmic., but t may be cc’tcthcd by 1,
b Ye RESOLUTE INSURANCE COMPANY

Hicer, if dcsn‘ «d: OR PROVIDED,
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couniorsigned by an officer of the company {Pre

~eiary) and approved as to form by the court
'c:-v:ui Agent and Attorney-in- Fact.

The aekrnowledgement and execuiion of anz
vpen tnis Compeany as if such bond has b
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ds of the Coroo ation Ha{é a
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Sticie of Con reciicut {
County of Hartiord -

My Commission expires

2 m \,érunc

% Bodrd of Direc:to*s may aquihorize.

-;;vcd by
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"ﬂszde\-t Secretary, Treasurer or Assistant Sec-
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Dond form
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nch doq inen 1.7y the said Aitorney- in-Faet shall be as bin ing
cuted cr;:c: acknowledged bv the regularly elected oificers of

i
"'ﬁ} C{ ;nc: e without notice, at midnight on Decemzer 31, 197

that the following is « frue and exccet copy of « resolution
‘RAN@ COMPANY, duly cdopted and now 1*. force, to wii: VAL

,\N.ae corporaie n amc of the Company by the President, any Vice-
The Presiden ‘z, any VJ.CO—P*U.’:ICL»I:{,
meys-in-fact or agents, who shall have quthority to issue bonds in

INSURANCE COMPANY has caused these presenis fo be exe-
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RESCLUTE INSU'QANCE COMPANY

; ] . PR
e ‘/‘L_-«{; -

Secretary

Notary 'D:..bhc Co.mu..\.. o




STATE OF ALABAMA
Baldwin County PROBATE COURT

I, HARRY D'OLIVE, Judge of Probate Court in and for said State and County, hereby

- - - . A
certify that the within and foregoing pages
' Power of Atiornewv of DISOLUTE TN~

contain a full, true and complete copy of the :

SURANCE COMPATY and HOKE SMITH as recorded in Misc. Rook 24,

age 211

N T
as the same appears of zecordin my office.
e 10tk vav 773

Given under my hand and seal of office, this day of . 19

g tle
By /ALl 2/ =2

CHIEF CLERK




JAMES I, STRAITON

ATTORNEY AT LAW
P, O, BOX 229%

SUITE 500.504. BELL BUILDING
MONTGOMERY., ALABANMA 36104

Mrs. Eunice B. Blackmon

Circuit Clerk

Baldwin County Court House

Bay Minette, Alabama

Dear Mrs. Blackmon:

Re:

TELEPEONE 262-GG20

July 16, 1971

Alice B. Shirah vs.
David D. Livingston,
et al., Case No. 9800

Mrs. W. A. Browder vs.
David D. Livingston,
et al., Case No. 9799

Enclosed please find an Answer in each of
the above cases which I would like for you to place

in the case file.

calendar; in particular,

Please notify me of the Court
notify me of any pleading

dates and of the date of trial.

‘With kindest regards,

JDS:jf

Enclosures

Yours wvery truly.,

JAMES D. STRAITON




JAMES D. STRAITON
ATTORNEY AT LAW
P. 0. BOX 4292
SUITE 500-304, BELL BULLDING
MONTGOMERY. ALABAMA 26104

TELEPHONE 262-6620

May 20, 1971

Mrs. Eunice B. Blackmon -
Circuit Court Clerk

Circuit Court of Baldwin County
Baldwin County Court House

Bay Minette, Alabama

Re: Mrs. W. A. Browder vs.
David D. Livingston
Case No. 27%%9

Alice B. Shirah vs.
Davié D. Livingston
Case No. 9800

Dear Mrs. Blackmon:

Enclosed please find the original of a
Demurrer which I would like for you to file in
each of the above causes. Please note me as
Attorney of Record for the Defendants, and for-
ward all correspondence in this matter to me at

.the above address. .I thank you for your coocpera-
tion.

With kindest regards,
Yours very truly,
A
JAMES D. STRAITON
JDS:jf

Enclosures




SUMMONS AND COMPLAINT

THE STATE OF ALABAMA Circuit Court, Baldwin County
BALDWIN COUNTY } Now 379G
............................ TERM 19,

TO ANY SHERIFF OF THE STATE OF ALABAMA.:

You Are Hereby Commanded to Summon .David.l..livingston,.Alabama. Bonding.Gompany,..
.............. a..corporation. and. RESQIUTE. INSURANCE. COMPANY, . A. Corporation,. Joinkiy. & Individually

“to appear and plead., answer or-demur, within thirty days from the service hereof, to the complaint

filed in the Circuit Court of Baldwin County, State of Alabama, at Bay Minette against. BAVED D, LIVINGSTCN,

ATABAMA BONDING COMPANY, & Corp., and RESCLUTE INSURANCE COMPANY, A Corperation,
.......... Jointly. & Individuelly Defendant

Witness my hand this........ 220d.day of L APRIT 19.70.




No..Q799......... Page............ oo

THE STATE or ALABAMA

BALDWIN COUNTY
CIRCUIT COURT

.............................................

...........................................................................

Plamtlffs

Vs,
LIVINGSTON ALABANA B NDING
%%YPADCOR oy & RESOLU INQUW?NCL ‘

..... CQvy 4. CORR,.,..Jointly. & Tandividually
Defendants '

Filed . Ap2dL 22 oo 19..70.

o Bimiee. o Blackmem..... . Clerk

thnston, Jolmston & Kendall
« 0. Box 550~ bioblle

............................................................................

............................................................................

Defendant’s Atto Iney

Ew

Defendant lives at

...............................................................

‘A@#‘ﬁf? M7 Qtfice
' @3@@&%&--5@@%&.. ol

4 QUU (JL . L.Q«krUHl) Sheriff

o have executed this summons

by lcavmp- a copy W1th .
Executed by 3erv1ng _______
the within on_ /{__._J.é_’/s‘:_t_/&g./

..................................................................

of irisurarce;§- t ate of ‘Alabama-

This.. The . deay o /%hIP.,ﬂ{-m....f..

M S. Butler,
.‘.’/E_,,?}C h‘;”/f:._”_[):s‘ .......

..... M"".S'".'BU”é'f',“"Sh.é‘i ..... .-M..-- 'g.(.)lﬁi'eli'i(.
----- Covnty; Afetsamts;  Clali $ 150" saer 1y
CrrBerving i ;:;"prucéss(-és}—hﬁd S$row

“Travel-expenye o vy o

: pregsesswh@w;gml Qf//é/ 50
. Sherlff

Moore Printing Co. - Bay Minette, Ala.



Ba{v )(/llnette Ala

To the Sheriff of .. w : %’;jgﬂ» County

[ enclose hercwith ... e /{«ZZ}{]‘— Aot T2 0 K, i

/(%//’é‘/gf?(/ 7 Nl Al ‘

=Y MG LI Z/Z//z/ 4/24.‘,/4/‘#/2
Az, s UL, oo

- Shenff Ba]dwm County Ala ama

. AP !
(If not found in your county, please advise promptly giving iiformation as to present ]ocatlon 1Lf sible)
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