HERMAN LESTER BOYINGTON, )
* )] IN THE CIRCUIT COURT OF
Plaintiff, )
) BALDWIN COUNTY, ALABAMA
Vs, ) ‘
) AT LAW
AMERICAN LIBERTY INSURANCE )
COMPANY, A Corporation, )
j CASE NO. 9795
Defendant. )
DEMURRER

Comes now the Defendant in the above styled case
and demurs to the Complaint heretofore filed, and to each
count thereof, separately and severally, and as grounds

for demurrer assigns, separately and severally, as follows:

1. That sazid count fails to state a cause of

action;

2. That said count fails to allege sufficient
facts to establish any liability by the Defendant to the

Plaintiff; =
3. That said Count fails to allege a breach;

4. That said count is so vague and indefinite
that it does not apprise the Defendant as to the nature of the

claim against which it must defend;

5. That the allegations therein are but the con-

clusions of the Pleader;

6. That it affirmatively appears from the Complaint
that the Defendant had a right to do that which the Plaintiff

complains about;

7. That said count fails to set forth any damage.

VICKERS, RIIS, MURRAY AND CURRAN
and CHASON, STONE. & 4*SON

Byg




CERTIFICATE OF SERVICE
1 do hegeby certify that I have on this 5{'&\
day of ..£ ‘.!:;l , 1972, served a copy of the
foregoing pleading on counsel for all partics to this
proceeding by mailing the same by United States mail,’
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 HERMAN LESTER BOYINGTON, )

Plaintiff, ) IN THE CIRCULT COURT OF
VSs. ) BALDWIN COUNTY, ALABAMA
AMERICAN LIBERTY INSURANCE )] AT LAW

COMPANY, a corporation,
) CASE NO. 9795
Defendant.

In reply to Defendants Pleas Numbered 3, 4 and 5, the
Plaintiff says:

A. These Pleas are no defense to the Plaintiff's Com~
plaint.

B. Part of the allegations of these Pleas are untrue.

C. On April 5, 1967, the attorney for David French nade
an offer to the Defendant insurance company to settle his suit
against Herman Boyington for the sum of FIVE THOUSAND DOLLARS

($5,000.00). A copy of this offer of settlement is attached hereto

' and marked Plaintiff's Exhibit "A".

On April 10, 1967, the attorney for Herman Boyington

made a demand on the Defendant insurance company to settle this

'suit for FIVE THOUSAND DOLLARS ($5,000.00). A copy of this letter

making this demand is attached hereto and marked Plaintiff's Exhibi
*B".

The suit for declaratory judgment referred to in this
Plea was not judicially determined until May 15, 1967. The Defen-~ |
dant insurance company waiteduntil June 28, 1967, to respond to
these offers. A copy of this letter is attached hereto and marked
Plaintiff's Exhibit "C".

WILTERS & BRANTLEY

BY

Attorneys
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PLAINTIFF'S EXHIBIT "B"
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Wilters and Brantley

" P. 0. Box 968
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" Re: David French vs A. D. King and H. L. Boyington;
Circuit Court of Baldwin County, Alabama,
No. 6856

"Exie Dean Thomas vs A. D. King and H. L. Boyington,
Circuit Court of Baldwin County, Alabama,
No. 6855;

Antonio Thomas, Jr. vs A. D. King and H. L. Boyington,
Circuit Court of Baldwin County, Alabama,
~No. 6921

Lorraine Burns vs A. D. King and H. L. Boyington,
~Circuit Court of Baldwin County, Alabama
- No. 6854

B. R. Xidd vs A. D. King and H. L. Boyington,
) Circuit Court of Baldwin County, Alabama,
et NG B

“-Dear Mr. Brantlev:

We received vour five letters dated April 10, 1967,

'in which vou, as attorney for H. L. Boyington, request and

demand that we make the settlements proposed in said letters
or that if we feel the suits could be successfully defended,

“ that we come in and defend the same.

As you are undoubtedly aware, the Circuit Court of

‘Mobile County, Alabama, In Equity, in Case No. 66,195-McC.,

rendered a2 Declaratory Judgment which decreed and declared

+hat American Liberty Insurance Company, our client, is not
reguired to defend any of the suits referred to in your letters
and is not liable to any of the plaintiffs named therein for

" any damages resulting from the accident set forth in said
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June 28, 13967

complaints, and that there was no coverage under Policy

‘No. DM 627899, 1S:ued by American Liberty Insurance Company

to Herman Lester Bovington, with respect to the accident

which occurred on July 13, 1965, involving a 1963 1 1/2Z

ton GMC Truck, Serial Number 305C235413, owned by Herman
Lester Boyington.

In view of this decree, we are hereby advising you
that American Liberty Insurance Company has no intention

- of making 2n .etiiement of anv of the lawsudits.mentionads
frTyour Tletters, and you are further advised that American
- Liberty Insurance Company will not defend any of the said

suits and is withdrawing from the defense thereof.
Yours very truly,
VICKERS, RIIS, MURRAY AND CURRAN

Maurn W& \/J\OQMM '

Marion R. Vickers, Jr.

MRV/bm




HERMAN LESTER BOYINGTON, IN THE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA
VS.

AT LAW
AMERICAN LIBERTY INSURANCE :
COMPANY, A Corporation,

Defendant. CASE NUMBER 9,795

PLEAS

Comes now the Defendant in the above styled cause
and files the following separate and several pleas to the
complaint as last amended and to each count thereof, sepa-

rately and severally, viz.

1. Not guilty;

2. The allegations of the complaint are untrue;

3. That on, to-wit, the 30th day of April, 1965,
Defendant issued to Plaintiff an insurance policy covering
liability for bodily injury, arising out of the use of a
truck owned by Plaintiff, which policy had limits of lia-
bility of $5,000 for injury to each person and $10,000 for
each accident, which policy was in force and effect at all

times material hereto;

That on, to-wit, July 13, 1965, the truck owned by
Plaintiff was involved in an accident resulting in bodily
injury to David French and others whose names are not rele-
vant to this case. David French subsequently filed suit,
on, to-wit, February 9, 1966, in the Circuit Court of Baldwin
County, Alabama, being Case Number 68536, claiming damages imn

the amount of $100,000;




That on, to-wit, March 22, 1966, Defendant herein
filed a Declaratory Judgment Suit in the Circuit Court of
Mobile County, Alabama, seeking a declaration that it was
not reguired to defend said suit, that it was not liable
for any damages claimed therein and that there .was no
coverage under said insurance policy with respect to said

accident;

That on, to-wit, October 4, 1966, a writ of injunc-
tion was issued by the Circuit Court of Mobile County, Ala-
bama, enjoining David French from prosecuting said Case No.
6856 until further order of the Court, which writ was served

on David French on October 17, 1966;

That on, to-wit, April 6, 1967, said Declaratory
Judgment Suit was tried in the Circuit Court of Mobile
County, Alabama, before the Honorable Dan T. McCall and a-
jury, resulting in an affirmative charge to the jury and a
Decree for the Defendant herein (Complainant in the Declar-
atory Judgment Suit) holding that the Defendant herein was
not required to defend said suit by David French, that
Defendant herein was not liable for any damages resulting
from said accident and that there was no coverage under said

policy with respect to said accident;

That although the jury verdict and Decree were ren-
dered in open Court on April 6, 1967, the Decree was signed
on May 15, 1972, a copy of said Decree, marked Exhibit B,
being attached hereto and made a part hereof as though fully

set. forth herein;
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That on, to-wit, April 7, 1967, one day after
rendition of said Decree, David French did by letter dated
April 5, 1967, offer to settle said case for the amount of
the policy limits of $5,000 a copy of which letter is attached
as Exhibit A hereto and made a part hereof as though fully

set forth herein;

That on, to-wit, April 10, 1967, four days after the
trial of the Declaratory Judgment Suit and the favorable
Decree for Defendant herein, Plaintiff's attorney (herein)
demanded that Defendant (herein) accept the offer of David

French to settle within the policy limits;

Defendant, on, to-wit, June 28, 1972, advised Plain-
tiff that, in view of the Decree referred to above, it would

not settle or defend said Case Number 6856;

That Plaintiff herein (Respondent in the Declaratory
Judgment Suit), on, to-wit, July 24, 1967, commenced an
appeal of said Decree rendered in the Declaratory Judgment
Suit, resulting in a reversal thereof by the Supreme Court of

Alabama on the 21st day of August 1969;

That Defendant herein (Complainant in the Declaratory
Judgment Suit) filed an application for rehearing which was

overruled on October 2, 1969;

That on, to-wit, October 20, 1969, Defendant offered
to pay to David French the policy limits of $5,000.00, which

offer remained open at all times up to and including the date




of trial, a copy of which offer, marked Exhibit C, 1is

attached hereto and made a part hereof;

That on, to-wit, the 11lth day of November 1969, Case
Number 6856 was tried in the Circuit Court of Baldwin County,
Alabama, and was jointly defended by Marion R. Vickers, Jr.,
Attorney for American Liberty Insurance Company and Wilters
& Brantley, Attorneys for Herman Lester Boyington, by agree-

ment because of the large excess exposure of Boyington;

A judgment in the amount of $8,000.00 was rendered in

said case.

That subsequent to said judgment, notice of appeal
was filed on behalf of David French, but the appeal was later
dismissed for want of prosecution, whereupon Defendant paid
into the Circuit Court of Baldwin County, Alabama, the sum
of §5,152.35, representing the policy limits, plus Court

costs.

Wherefore Plaintiff ought not recover.

4. That at all times during which a settlement offer
from David French was open, to-wit, from April 7, 1967 - April
20, 1967, there existed a Decree from the Circuit Court of Mobile
County, Alabama, holding that Defendant was not required to de-
fend the suit by David French referred to in the complaint, that
Defendant was not liable for any of the damages claimed in said
sult and that there was no coverage under the insurance policy
referred to in the complaint herein with respect to the accident
in which David French was injured; and upon reversal of said
Decree, and overruling of application for rehearing on October

2, 1969, Defendant offered to settle saild suit for the policy
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October 20, 15069

Hr, Michgel J. Saluon
Attorney ot Law

324 Interaationagl Trade Ceanter
Hobilo, Alabaxa

Re: David French vs. Aldbert Deanm Xing and
licrman Lester Boyingtean, Circuit Couret,
Baldwin County, Alzbamaz, Czsc Ko. 6856

ear Mr. Saimon:

Ro have been informed that ¢he above cuptieued casa, in
hich you represent the Plaiatiif, has beom set for trial on Koveme
ber 18, 196%. As you kaow, we represent tho insurance carricr for
Herman Lestor Boyington and we are defending this case for Hr.
Beyington and for Albert Dean King as am additional iasured.

You were provided with a copy of the insurance poliicy
some time ago and you are aware that the pelicy 1imits amount to
$5,000 feor an injury te one porson, $1C,000 for iInjuries to all
pcrsows arising out of any one accxﬁent gnd $5,000 for property
~danages in any one accident,

e do hereby cffer to pay to you, on behalf of David
Franch the sur of 55,000 in fuil settlemont of the sbove captioned
casc, "this reprasents our policy limits with respoct te one pe SOR,
This offer will remain open st all times, up to and includzn the
date of trial,

Yours very truly,
YICKERS, RIIS, MURRAY AND CURRAN
' Marion R, Vickers, Jr.
HR¥jr/lr ' _
CC ¥r. Tolbert M, Srantley
Mr, Ernest Balley

Hr. Albert Deen Xing
#4r, kormen A, Wililiams

EXHIBIT A




MicuHArEL J SaiMON
LAwYER
415 Vaw ANTWERP BUIirLDIiNG
MOBILE, ALABAMA
HEMLOCK 8-6106

April 5, 1967

Mr. Marion Vickers, Jr.
Post Office Box 990
Mobile, Alabama

Re: David French -vs-— A. D. King and
H. L. Boyington, Circuit Court of
Baldwin County, Alabama
Number 6856

Dear Sir:

In the above captioned cause you have appeared
for and represent each defendant.

In the complaint we ask for damages in the amount
of $100,000. For the purpose of compromise, and without
pregudlce to the rights of our client to demand more in the
event this offer is not accepted, we hereby make in his
behalf & firm offer to settle his case for the amount of the
pollcy limits, which you have advised us as the insurance
carrier's representatlve is $5,000; and this offer is based
in reliance upon your representatlon about the same. This
offer shall remain open through and until close of business
April 20, 1967. - R

)
Very sincerely yours,
. f.f { .’;
A .
i { ? ﬂ i

1
\ )
b
Vo

MECHAET . SAIMON 0

MJS:jes

cc: Mr. Tolbert Brantley
Post Office Box 968
Bay Minette, Alabamz
Ernest Bailey, Esquire

56 North Section Street
Fairhope, Alabama

EXHIBIT B




AMERICAN LIBERTY INSURANCE
COMPANY, & Corporation,

IN THE CIRCUIT COURT

OF
Complainant,
MOBILE COUNTY, ALABAMA
Vs,
IN EQUITY
HERMAN LESTER BOYINGTON,
ALBERT DEAN KING, B. R, KiDb,
DAVID FRENCH, LORRAINE BURNS,
EXIE DEAN THOMAS, and ANTONIO
TIHOMAS, JR., separately and

. .severally,

(WL VL WOV WL NEPL WL WL L WL S L WL ML S S

Respondents, CASE NO, 66,195 =~ McC.

FINAL DECREE AND DECLARATORY JUDGMENT OF THE COURT

This cause being regulariy set for trial oam tae
6th day of April, 1967, and a jury trial having been de-
manded, a jury was duly empancled, issuc was joined, and
the casc proceeded to trial upon the plecadings and proof

as noted by the Register; and

It appearing to the Court that Complainant, Ameri-
can Liberty Insurance (ompany, on April 30, 1585, issued
- an automobile liability policy, No. DK 627899, to Respon-
dent, iferman Lester Boyington, insuring a 1963 CXC 11/2
ton truck, serial number 305C235413, owned Dy lierman Les-
ter Boyington; and that said vehicle was iavolved in an
accident on July 13, 1965, while said policy was in force

and effect; and

it further appearing to the Court that Respoadents,
B.R. Kidd, David French, Lorraine Buras, Exie Dean Thenas,
and Antonic Thomas, Jr., have filed suits in the Circuit
Court of Baldwin County, Alabama, claiming damages as a

result of said accident; and

It further appearing to the Court that said insur-
ance policy excluded coverage for bodily injury and pro-

perty damages while the insured vohicle was being used

EXHIBIT C . . . 983




Wyt

for the towing of a trailer, owaed or hired by the insur-

ed and not covered by like insurance in the company; and

The jury, having been charged to do so by the
Court, found the issues in favor of the Complainant, A-
merican Liberty Insurance Company, a Corpeoration, that
is, that the truck of the insured, Mr. Boyington, was,
at the time of the accident in question, being used for
the towing of a trailer, hired by the imsured, Mr. Bdoy-

ington, and not covered by iike insurance; and

It appearing to the Court that the insured vehicle
was, at the time of the accident in question, being used
for the towing of a trailer, hired Ly the imsured and not

covered by like insurance in the company;

IT IS, THEREFORE, ORDERED, ADJULGED, DECREED AND

DECLARED by the Court as follows:

1, That Complainant, American Liberty insurance
Company, is not required to defend any suit resulting
from the accident, which occurred on July 13, 1865, in-
voiving a 1963 1 1/2 ton OMC truck, serial number
305C235413, owned by Respondent, Herman Lester Boying=- -~

ton; and

2. That Complainant is not liable to any of the
respondents for any damage resulting from said accident;

and

-~

3. That there is no coverage uader policy ho.
DM 627899, issued by Compliasinant, American Liberty Insur-

ance Company to Herman Lester Boyington, with respect o

. ga2id accident.

IT 1S, FURTHER ORDERED, ADJUDGED AND DECREED that

the tomporary injunction heretofore granted in this cause




enjoining B.R. Kidd, David French, Lorraine Burns, Exioc
Pean Thowmas and Antonio Thomas, Jr. from prosecuting cer-
tain lawsuits in the Circuit Court of Jaldwin County,

Alsbama, be and the same hereby is dissoived.

IT IS, FURTHER ORDEREL, ADJUDGED AKD DECREED that.

the iespondents pe and hereby is ordered to pay all

the costs hercin te be taxed by the Register, for which
let execution issue.

DaTiD, MaY 15, 1967.

s/ Dan T. I Call, Jr.

Circuit Judge in Equity Sitting




REPLICATION

HERMAN LESTER BOYINGTON, )

Plaintiff, ) IN THE CIRCUIT COURT OF
VS. )  BALDWIN COUNTY, ALABRMA
AMERICAN LIBERTY INSURANCE ) AT LAW

COMPANY, a corporatlon,
) CASE NO. 9795
Defendant.

Ccomes now the Plaintiff in the above styled cause and
}refiles the Replication heretofore filed by the Plaintiff in this
cause to the Pleas filed by the Defendant on the 12th day of Jan-
uary, 1873.

WILTERS & BRANTLEY

BYK\‘(\ & Ay

Attorneys for Plaintikf

FT R 157>
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HERMAN LESTER BOYINGION, X

Plaintiff, X
IN THE CIRCUIT COURT OF
X
X
VS. BALDWIN COUNTY, ALABAMA
X
X
AMERICAN LIBERTY INSURANCE AT LAW NO. 9,795
{ COMPANY, A Corpoxation, X
Defendant. X

DEMURRER TO REPLICATION

Comes now the Defendant in the above styled cause, by
its attorneys, and demurs to the replication heretofore filed
by the Plaintiff to the Defendant's Pleas numbered 3, 4 and 5

and assigns the following separate and several grounds in support
ng P

4.

thereof:

1. Said replication is immaterial.

2. Paragraph "A" is not a replication but is a
demurrer.

3. The allegations of paragraph "C" of the replication

are immaterial.

The allegations of paragraph "C" do not constitute

a defense to the matters set forth in the Pleas of the Defendant
to which it 1s addressed.

5. It affirmatively appears from the allegations of
paragraph "C" of the replication that the matters therein alleged
do not constitute negligence or bad faith on the part of the
Defendant.

6. It affirmatively appears from the allegations of

paragraph "C" that they do not comstitute a defense to the




matters set forth in the Pleas to which the replication is ad-

dressed.

Respectfully submitted,
VICKERS, RIXIS, MURRAY & CURRAN

and

CHASON, STONE & CHASON
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DEMURRERS TO PLEAS FILED JANUARY 12, 1973

HERMAN LESTER BOYINGTON, )

Plaintiff, ) IN THE CIRCUIT COURT OF
VS. ) BALDWIN COUNTY, ALABAMA
AMERICAN LIBERTY INSURANCE ) AT LAW

COMPANY, a corporation,
‘ ) CASE NO. 9795

)

Defendant.

Comes now the Plaintiff in the above styled cause and
Eiles the following Demurrers to Pleas Numbered 3, 4 and 5:
1.
These Pleas are no defense to the Plaintiff's Complaint.
2.
These are immaterial Pleas.

WILTERS & BRANTLEY

ey

Attorneys for Blaintite

*z/ﬁ:& [~ 573
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HERMAN LESTER BOYINGTON, X

Plaintiff, X IN THE CIRCUIT COURT OF
X
vs. M BATLDWIN COUNTY, ALABAMA
X
AMERTCAN LIBERTY INSURANCE X AT LAW CASE NO: 9,795
COMPANY, A Corporation,
X
Defendant.
" PLEAS

Comes now the Defendant in the above styled cause ang
amends the pleas heretofore filed by it so that the same shall

read as follows:

1. DNot guilty;

2. The allegations of the complaint are untrue;

3. That on, to-wit, the 30th day of April, 1965,
Defendant issued to Plaintiff an insurance policy covering
liability for bodily injury, arising out of the use of a truck
owned by Plaintiff, which policy had limits of liability of
$5,000 for injury to each person and $10,000 for each accident,
which policy was in force and effect at all times material

hereto;

That on, to-wit, July 13, 1965, the truck owned by
Plaintiff was involved in an accident resulting in bodily in-
jury to David French and others whose names are not relevant
to this case. David French subseguently filed suit, on, to-wit,
February 9, 1966, in the Circuit Court of Baldwin County, Ala-
bama, being Case Number 6856, claiming damages in the amount of

$100,000;




That on, to-~wit, March 22, 1966, Defendant herein
filed a Declaratory Judgment Suit in the Circuit Court of
Mobile County, Alabama, seeking a declaration that it was not
required to defend said suit, that it was not liable for any
damages claimed therein and that there was no coverage under

sald insurance policy with respect to said accident:

That on, to-wit, October 4, 1966, a writ of injunc-
tion was issued by the Circuit Court of Mobile County, Alabama,
enjoining David French from prosecuting sald Case No. 6856
until further order of the Court, which writ was served on

David French on October 17, 1966;

That on, to~wit, Apxil 6, 1967, said Declaratory
Judgment Suit was tried in the Circuit Court of Mobile County,
Alabama, before the Honorable Dan T. McCall and a jury, re-
sulting in an affirmative charge to the jury and a Decree for
the Defendant herein {Complaint in the Declaratory Judgment
Suit) helding that the Defendant herein was not reguired to
defend said suit by David French, that Defendant herein was not
liable for any damages resulting from said accident and that
there was no coverage under said policy with respect to said

accident;

That although the jury verdict and Decree were ren-
dered in open Court on April 6, 1967, the Decree was signed on
May 15, 1972, a copy of said Decree, marked Exhibit A being
attached hereto and made a pvart hereof as though fully set

forth herein;

zsﬁaszgxszs David French did by letter dated April

5, 1967, offer to settle said case for the amount of the policy

"'2";‘“"11“ & o
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limits of $5,000 a copy of which letter is attached as Exhibit

B hereto and made a part hereof as though fully set forth herein;

That on, to-wit, April 10, 1967, four days after the
trial of the Declaratory Judgment Suit and the favorable Decree
for Defendant herein, Plaintiff's atterney (herein) demanded
that Defendant (herein) accept the offer of David French to

settle within the policy limits:

Defendant, on, to-wit, June 28, 1972, advised Plain-
tiff that, in view of the Decree referred to above, it would

not settle or defend said Case Number 6856;

That Plaintiff herein (Respondent in the Declaratory
Judgment Suit}, on, to~wit, July 24, 1967, commenced an appeal
of said Decree rendered in the Declaratory Judgment Suit, re-
sulting in a reversal thereof by the Supreme Court of Alabama

on the 2lst day of August 1969;

That Defendant herein (Complainant in the Declaratory
Judgment Suit) filed an application for rehearing which was

overruled on October 2, 1969;

That on, to-wit, October 20, 1969, Defendant offered
to pay to David French the peolicy limits of $5,000.00, which
offer remained open at all times up to and including the date
of trial, a copy of which offer, marked Exhibit C, is attached

hereto and made a part hereof;

That on, to-wit, the 11th day of November, 1969 Case
Number 6856 was tried in the Circuit Court of Baldwin County,

Alabama, and was jointly defended by Marion R. Vickers, Jr.,




Attorney for American Liberty Insurance Company and Wilters
& Brantley, Attorneys for Herman Lester Boyington, by agree-

ment because of the large excess exposure of Boyington;

A Fudgment in the amount of $8,000.00 was rendered in

salid case.

That subsequent to said judgment, notice of appeal
was filed on behalf of David French, but the appeal was later
dismissed for want of presecution, whereupon Defendant paid
into the Circuit Court of Baldwin County, Alabama, the sun

of §5,152.35, representing the policy limits, plus court costs.

Wherefore Plaintiff ought not recover.

4. That at all times during which a settlement offer
from David French was open, there existed a Decree from the Cir-~
cuit Court of Mobile County, Alabama, holding that Defendant was
not required to defend the suit by David French referred to in
the complaint, that Defendant was nct liable for any of the
damages claimed in said suit and that there was no coverage
under the insurance policy referred to in the complaint herein
with respect to the accident in which David French was injured;
and upon reversal of said Decree, and overruling of application
for rehearing on October 2, 1969, Defendant offered to settle
said suit for the plicy limits of $5,000.00, which offer re-
mained open at all times up to and during the trial of the case
which Defendant's attorneys defended, as reguired by the
insurance policy, jointly with Wilters and Brantley, Attorneys
for Herman Lester Boyington, by agreement, because of the large

excess exposure of Boyington;




Wherefore Plaintiff ought not recover.

5. That upon investigation of the claim by David
French referred to in the complaint, Defendant herein sought
and obtained from the Circuit Court of Mobile County, Alabama,
a Declaratory Judgment that it was not required to defend the
suit filed by David French, that it was not liable for any
damages resulting from the suit filed by David French and that
there was no coverage under the insurance policy referred to
in the complaint herein with respect to the accident in which
David French was injured, which Decree was reversed by the
Supreme Court of Alabama on August 21, 1969 and application
for rehearing overruled on‘October 2, 1969, whereupon, on
October 20, 1969, Defendant offered to settle the suit filed
by David French for the policy limits of $5,000.00, which offer
remained open at all times up to and including the date of
trial of the case which Defendant's attorneys defended, as
reguired by the insurance policy, jointly with Wilters and

Brantley, Attorneys for Herman Lester Boyingten.

Wherefore Plaintiff ought not recover.

VICKERS, RIIS, MURRAY AND CURRAN
and CEASON, STONE AND CHASON
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AMERICAN LIBERTY INSURANCE
CCMPANY, a Corporation,

IN THE CIRCUIT COURT

OF
Complainant,
MOBILE COUNTY, ALABAMA
vs, ,
IN BQUITY
HERMAN LESTER BOYINGTON,
ALBERT DEAN KING, B. R. KIBL,
DAVID FRENCH, LORRAINE BURKS,
EXIE DEAN THOMAS, and ANTONIO
 THOMAS, JR., separately and
soverally,

N N Yo N N Nt Vst Mo C? Vel Mol Nooed Yzt Nt N

Respondents. CASE NO, 66,195 - MMc(l.

FINAL DECREE AND DECLARATORY JUDGMENT OF THE COURT

This cause being regularly set for trial om the
6th day of April, 1967, and a jury trial having been de-
manded, a jury was duly cmpancled, issuc was joined, and
the casc proceeded to trial upon the plcadings and proof

as noted by the Register; and

It appearing to the Court that Complainant, Ameri-
can Liberty Insurance Company, on April 30, 1965, issued
an automobile liability policy, No. DM 627899, to Respon-
dent, Herman Lester Boyingtom, insuring a 1963 GNC 1 1/2
ton truck, serial number 385C235413, cowned by lierman Les-
ter Boyington; and that said vehicle was involved in an
sccident on July 13, 19605, while said policy ﬁas in force

and effect; and

it further appearing to the Court that Respondeats,
B.R. Kidd, David French, Lorraine Burms, Exie Dean Thonmas,
and Antonio Thomas, Jr., have filed suits in the Circuit
Court of Baldwin County, Alabama, claiming damages as a

result of said accident; and

it further appearing to the Court that said insure
ance policy excluded coverage for bodily injury and pro-

perty damages while the insured vehicie was being used

[
e d

J96

EXHIBIT A i




for the towing of a trailer, owned or hired by the insure

ed and not covered LY like insurance in the company; and

The jury, having been charged to do so by thoe -
Court, found the issues in faver of the Complainant, A-
merican Liberty Iasurance Company, a Corporation, that
is, that the truck of the imsured, Mr. Boyington, was,
at the time of the zccident in question, being used for
the towing of a trailer, hired by the insured, Mr. Boy-

ington, and not covered by like insurance; and

It appearing to the Court that the insured vehicle
was, at the time of the accident in question, being used
for the towing of a trailer, hired by the insured and mot

covered by like insurance in the compaay;

IT IS, THEREFORLE, ORDERED, ADJUDGED, DECREED AXD

DECLARED by the Court as follows:

1. That Complainant, American Liberty Iansurance
Company, is not roquired to defend any suit resulting
from the accident, which occurred omr July 13, 1865, in-
voilving a 1963 1 1/2 ton GNC truck, serial number
305C235413, owned by Respondent, Herman Lester Boying- -

ton; and

2, That Complainant is not liable to amy of the
respondents for any damage resulting from said accident;

and

-

3, That there is no coverage under pelicy bho,
DM 627899, issued by Complainant, American Liberty Insur-
ance Company to Herman Lester Boyington, with respect o

said accident.

IT 15, FURTHLER ORDERED, ADJUDGED AND DBECREED that

the temporary injunction heretofore granted in this cause

2=




enjoining B.R. Kidd, David Fronch, Lorraine Burns, Exio
Dean Thomas and Antonio Thomas, Jr. from prosecuting cer-
tain lawsuits in the Circuit Court of Saldwin County,

Alabama, be and the same hereby is dissolved.

IT IS, FURTHER ORDERED, ADJUDGED AND DECREED that

the Respondents pe angd hereby is ordered to pay all

the costs herein to be taxed by the Register, for which

let execution issue,

s/ Dan T. il Call, Jr..

Circuit Judge in Equity Sitting




MicHAEL J SarLMON
LAwYER
415 VAN ANTwERP BUILDING
MOBILE, ALABAMA
HEMLOCK B-6100

April 5, 1967

Mr. Marion Vickers, Jr.
Post Office Box 990
Mobile, Alabama

Re: David French -vs- A. D. King and
H. L. Boyington, Circuit Court of
Baldwin County, Alabama
Number 6856

Dear Sir:

In the above captioned cause you have appeared
for and represent each defendant.

In the complaint we ask for damages in the amount
of $100,000. For the purpose of compromise, and without
prejudice to the rights of our client to demand more in the
event this offer is not accepted, we hereby make in his
behalf a firm offer to settle his case for the amount of the
policy limits, which you have advised us as the insurance
carrier's representative is $5,000; and this offer is based
in reliance upon your representation about the same. This
offer shall remain open through and until close of business
April 20, 1967. / f

| Ye?y s?nc%;e?y/yours}“
i i i :

‘ i
i =

N }/ e S N

ROy
MICHAEL"J{ SALMON

|
!

. f

MJS:jes

cc: Mr. Tolbert Brantley
Post Office Box 968
Bay Minette, Alabama
Ernest Bailey, Esquire

56 North Section Street
Fairhope, Alabama
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October 20, 1969

Hr., Michsel J. Salmon
Attorney st Law

324 Internationagl Trade Centerw
Hobile, Alsdama

Re: ©David Freonch wz. Albort Dean EKing and
licrman Loster uQ?A1ﬁbQﬁ, Circuit Courec,
Baldwin County, Alabama, Case No, 63356

Dear Mr.'Salaon:

¥o have been informed that the above c&ptiowea case, inr
whic% you vepresent the Pilaiatifif, has beon se? for trial on Noveme
ber 10, 1869, As you know, wo represont the insurance carrvier for
Hernan Lcstor Boyington and we are defending this case for Hr.
Boyington and for Albert Dean King as am additionszi insured.

You wore provided with a copy of the insuranca policy
some tinme ago and you ars aware that the na;xcy Lirits amount to
$5,000 for an injury te oene peorsom, $10,000 for injuries o all
parscns arising out of any one accxdent and $5,0800 for property
damages in any one accident.

ﬁc do hercby cf{fer to pay to vou, on behalf of David
Franch the sun of 55,000 in full satt omout of the above captioned

case, This reprasents our policy limits with respoct fo one pPersoq. . ..

“"Ihis offer will remain open st -all times, up to asnd znc.u&xn the
- gate of srisl,

Yours very tfuly,
VICKERS, RIIS, HURRAY AND CURRAN
o Marion R, Vickers, Jr.
- HR¥jx/ir
CC Hr. Tolbert ¥, Srantliey

Mr., Ernest Balley

Myre. Albert Doan King
- Mr. Korman A, ¥Williams

SN 20
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HERMAN LESTER BOYINGTON,

Plaintiff, IN THE CIRCUIT COURT OF
VS. BATLDWIN COUNTY, ALABAMA
X
AMERICAN LIBERTY INSURANCE X AT LAW NO. 9795
COMPANY, A Corporation,
X
Defendant.
X

MOTION TO STRIKE

Comes now the Defendant in the above styled cause, by
its attorneys, and moves to strike the following allegations from
the noted Counts of the Complaint heretofore filed against it:

a. The allegation of Count 1 wherein the Plaintiff
alleges "he has become obliged to pay his attorney for repre-
senting him in the defense of the five suits filed in Baldwin
County, Alabama, and for representing him in the defense of the
declaratory Jjudgment suit filed in Mobile County, Alabama, and
for the appeal of this declaratory judgment suit to the Supreme
Court of Alabama."”

b. The allegation of Count 3 of the Complaint wherein
the Plaintiff alleges "the Plaintiff was obliged to defend a
declaratory judgment in the Circuit Court of Mobile County,
Alabama, appeal the same to the Supreme Court of Alabama, prepare
the defense of the five law suits, try one of the said suits,
resist and (sic) appeal to the Supreme Court of Alabama on one

of these suits.”

C.

the Plaintiff

suit, prepare

to appeal the

The allegation of Count 4 of the Complaint wherein
alleges "the Plaintiff was:

a. Forced to employ an attorney to defend this

for and particiate in its trial; employ an attorney

judgment of the lower Court. The trial court found

in favor of the Defendant,its judgment was reversed on appeal.
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b. He was forced to employ an attorney to defend
the five suits filed in the Circuit Court of Baldwin County,
Alabama, and prepare for trial of these cases.

c. He participated in the defense of case filed

by David French. This resulted in a judgment for David French
in the sum of $8,000.00.

d. He was forced to employ an attorney for the
appeal of this judgment; this was appealed by David French to
the Supreme Court of Alabama.

f. He was aggrivated, harrassed and caused to
expend much time and effort as a result of the Defendant's acts.

The Plaintiff asks for punative damages.

The Plaintiff asks for exempleary damages."
and as grounds for this Motion assigns, separately and severally,
the follows:

1. The allegations, and each of them, claim damages
to which the Plaintiff is not entitled.

2. It affirmatively appears from the allegations of
the Complaint and the Counts hereinabove referred to that the
Plaintiff is claiming damages to which he is not entitled.

3. The allegations of Count 1 of the Complaint herein-
above referred to claim damages to which the Plaintiff is not
entitled.

4. The allegations of Count 3 of the Complaint herein-
above referred to claim damages to which the Plaintiff is not
entitled.

5. The allegations of Count 4 of the Complaint here-
inabove referred to claim damages to which the Plaintiff 1s not
entitled.

6. It affirmatively appears from the allegations of
Count 4 of the Complaint that the Plaintiff is not entitled to

punitive damages.




7. It affirmatively appears from the allegations of
Count 4 of the Complaint that the Plaintiff is not entitled to
exemplary damages.

8. No facts are alleged in Count 4 of the Complaint
which, if proven, would entitle the Plaintiff to punitive damages.

9. ©No facts are alleged in Count 4 of the Complaint
which, if proven, would entitle the Plaintiff to exemplary
damages.

10. Count 1 of the Complaint fails to allege any agree-
ment between the Defendant and the Plaintiff to pay attorneys fees.

11. Count 3 of the Complaint fails to allege any agree-
ment between the Defendant and the Plaintiff to pay attorneys fees.

12. Count 4 of the Complaint fails to allege any agree-
ment between the Defendant and the Plaintiff to pay attorneys fees,

13. The allegations of Count 1 of the Complaint fail
to allege an agreement on the part of the Defendant to pay any
attorneys fees incurred by the Plaintiff and a breach thereof by
the Defendant.

14. The allegations of Count 3 of the Complaint fail to
allege an agreement on the part of the Defendant to pay any attor-
neys fees incurred by the Plaintiff and a breach thereof by the
Defendant.

15. The allegations of Count 4 of the Complaint fail to
allege an agreement on the part of the Defendant to pay any attor-
neys fee incurred by the Plaintiff and a breach thereof by the
Defendant.

Without waiving the foregoing Motion to Strike, but
expressly insisting thereon, comes now the Defendanit, by its
attorneys, and demurs to Count 2 of the Complaint and assigns
the following separate and several grounds in support thereof:

1. Count 2 of the Complaint fails to state a cause of

action.




2. Count 2 of the Complaint fails to allege sufficient
facts to establish any liability by the Defendant to the Plaintiff.
3. Count 2 of the Complaint fails to allege that the
Defendant had an opportunity to settle these cases therein re-

ferred to and negligently failed to do so.

4. The allegations of Count 2 of the Complaint fail
to allege a duty owing from the Defendant to the Plaintiff and a
breach of that duty resulting in the alleged damages to the

Plaintiff.

Respectfuily submitted,

VICKERS, RIIS, MURRAY and CURRAN

and

CHASON, STONE & CHASON

By:

i certify

United Stetes M
and postage prep
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HERMAN LESTER BOYINGTON, I
Plaintiff, 1 IN THE CIRCUIT COURT OF
Vs. I BALDWIN COUNTY., ALABAMA
AMERICAN LIBERTY INSURANCE J AT LAW
COMPANY, a corporation, y CASE MO 6?;74255’
Defendant. , o

1.

The Plaintiff claims of the Defendant the sum of TEN
THOUSAND DOLLARS ($10,000.00) as damages for breach of a
written insurance contract entered into by and between the
Pilaintiff and Defendant on to-wit, the 22nd day of March,
1965, which became effective April 30, 1965. A copy of this
contract and insurance policy is attached hereto, Marked Ex-
hibit A, and made z part thereof as if here fully set out.

The Plaintiff avers that while said contract was in full
force and effect, the truck covered by this insurance policy
was.invqlved in an accidenf in Clarke County, Alabama, on to-
wit, the 13th day of July, 1965, and as a result of said ac-
cident, the following people were injured: David French,
Antonio Thomas, Jr., Exie Dean Thomas, Lorraine Burns, R. B.
¥idd. These five peoplie sued the Plaintiff and his truck
driver, who is Albert Dean King, in the Circuit Court of
Baldwin County, Alabama, in the following amounts: David
French - $100,000.00, Antonio Thomas, Jr. - $10,000.00, Exie
Dean Thomas - $35,000.00, Lorraine Burns - $50,000.00, R. B.
Kidd - $20,000.00. The Defendant was given notice of this
accident and instead of attempting to settle these claims,
the Defendant brought suit for declaratory judgment in the
Circuit Court of HMobile County, Alabama, against the Plain-
tiff and his truck driver, and the five injured parties. In
this suit, the Defendant asked the Court to declare that it
was not obliged to defend the Plaintiff for the injuries grow-
ing out of said accident. his suit was filed the Z3rd day

of December, 1965.




On the Sth day of February, 1966, all the aforesaid suits
were filed in Baldwin County, Alabama, against the Plaintiff
except one which was filed on the 30th day of March, 19066.
After the declaratory judgment sult was filed, the Circuit

Court of Mobile, County, Alabama, issued an injunction enjoin-

ing further prosecution of the sults in Balidwin County, Ala-
bama, until the declaratory judgment was determined.

On the 5th day of April, 1969, all the parties who had
sued the Plaintiff offered to settle their sults for amounts
within the limits of the aforesaid insurance policy. On the
10th day of April, 1965, the Plaintiff reguested and demand-
ed the Defendant to make these settlements. The Plaintiff
alleges that the injuries received by the parties who sued
the Plaintiff were of a serious nature. That the Defendant
was aware of this, yet they failed or refused to enter into
any negotlation for settlement. On the 15th day of May, 1969,
the Circuit Court of Mobile County, Alabama, cntered a decree
declaring that the Defendant was not liable to defend any of
the suits resulting from the aforesaid accident under the
terms of thelr insurance policy, and was not liable to pay
any parties' damages arilising out of said accident. On the
28th day of June, 1969, the Plaintiff was advised that the
Defendant had no intention of making any settlement of the
aforesaid suits and would not defend any of these suits and
withdrew their appearance in these matters.

As a result of this, the Plaintiff was forced to retailn
an attorney to defend these five said sults in Baldwin County.
Alabama, was obligecd td retain an attornéy to represent him
in this declaratory judgment suit in Mobile County, Alabama,
and retaln an attorney to appeal this case to the Supreme Court
of Alabama. The Plaintiff avers that the decision of the Cir-
cuit Court of Mobile County, Alabama, was reversed in the Su-

preme Court and the declaratory judgment sult was dismissed.
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Before a jury, a verdict for David French was rendered

against the Plaintiff in his suit in the sum of $8,000.00.

At this time, the Defendant had re-entered this case and
helped to defend the same. David French filed a notice of
appeal from the verdict of the jury and the Plaintiff came

in and defended this appeal. Plaintiff avers that all the
suits against the Plaintiff were settled by the Defendant
after the aforesaid verdict except this suit filed by David
French and the Defendant paid $5,000.00 toward the judgment
obtained by David French. Plaintiff avers that as a result

of the breach of contract, the Plaintiff was damaged as
follows: He has become obliged to pay his attorney for re-
presenting him in the defense of the five suits flled in Bald-
win County, Alabama, and for representing him on appeal of one
of these suits, and for representing him in the defense of the
declaratory judgment suit filed in Mobile County, Alabama, and
for the appeal of this declaratory judgment suit to the Supreme
Court of Alabama, and he owes $3,000.00 on the David Prencﬁ
judgment; all to the loss of the Plaintiff in the sum of

$10,000.00.

Z.

Plaintiff claims of the Defendant the sum of THREE
THOUSAND DOLLARS (8$3,000.00) for damages for that hereto-
fore the Defendant issued the Plaintiff an insurance policy
insuring a truck belenging to the Plaintiff; a copy of said
policy issattached hereto and marked Plaintiff's Exhibit A
and 1s made a part hereof as if here fully set out. While
said policy was in full force and effect, the said truck
was involved in an accident. Five people were injured as
a result of this accident. One of these, David French, was
permanently injured; he was paralyzed in both arms and both

legs. The Plaintiff avers that the Defendant had knowledge




of all of this,yet 1t negligently failed or refused to settle
these cases and as a result of said negligence, David French,
one of the injured parties, sued the Plaintiff and received a
judgment against the Plaintiff for the sum of $8,000.00 which
is $3,000.00 in excess of the Defendant's liability as defin-
ed by the insurance contract. The Plaintiff says further that
as a direct and proximate result of said negligence, the Plain-
tiff is liable to David French for the aforesaid sum.
3.
The Plaintiff claims of the Defendant the sum of TEN

ces for that heretofore

o

THOUSAND DOLLARS ($10,000.00) as dama
on to-wit, the 22nd day of March, 1965, the Defendant issued
the Plaintiff an insurance policy; a copy of this is attached
hereto marked Plaintiff's Exhibit A, and made a part hereof
as if here fully set out. That while the same was in full
force and effect the vehicle which was insured by the Defen-
dant was involved in an accident. Several people were hurt
as a result of said accident and David French was severely
injured and permanently injured, and 1s partially paralyzed
in both arms and both legs. That the Defendant had knowledge
of this. The Plaintiff avers that David French and all of
the parties who were injured in said suit offered to settle
the same within the terms of this policy. The Defendant in
bad faith failed and refused to settle these claims and as

a direct and proximate result thereof, the Plaintiff was ob-
liged to defend a declaratory judgment suit in the Circuilt
Court of MMobile County, Alabama, appeal the same to the Su-
preme Court of Alabama, prepare the defense of the five law
suits, try one of the said suits, resist and appeal to the
Supreme Court of Alabama on one of these suits and has be-
come liable for the sum of $3,000.00. The Plaintiff avers
that the suit of David French, which is $3,000.00 in excess
of the Defendant’'s liability under the terms of 1ts lnsurance

contract. lence this suit.
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The Plaintiff claims of the Defendant FIFTY THOUSAND
DOLLARS ($50,000.00) as damages for that heretofore on to-
wit, HMarch 22, 1965, the Defendant issued the Plaintiff an
insurance policy, a copy of which is attached hereto, marked
Plaintiff's Exhibit A and made a part hereof as 1f here
fully set out. While this policy was in full force and
effect, the vehicle insured by aforesaid policy was invol-
ved in a wreck in Clarke County, Alabama, resulting in injury
to five people. One of these people was severely and per-
manently injured. Iie was and is paralyzed in both arms and
both legs. The Defendant was notified of this wreck and made
aware of the aforesaid facts. Instead of attempting to ne-
gotiate a settlement with the injured parties, wnlch was its
duty under the terms of the aforesaid policy, the Defendant
wilfully, oppressively and under the circumstances of aggri-
vation filed a suit in the Circuit Court of Mobile County,
Alabama, for a declaratory judgment against the Plaintiff,
his driver and the five injured parties wherein it asked the
Court to find that it was not liable under the terms of the
aforesaid policy to the injured. It asked the Court to em-
join the five injured parties from prosecution of their suits
against the Plaintiff pending a final decision of this de-
claratory judgment suit. At that time the five injured par-
ties had sued the Plaintiff and his driver in the Circuit

Court of Baldwin County, Alabama for damages growing out of
the aforesaid accident. The total amount they sued for was

$215,000.00. _As a direct and proximate result of the De-
fendant's willful oppressive and aggravating act of filing
the aforesaid suit for declaratory judgment, the Plaintiff
was:

a. Forced to employ an attorney to defend this suit,
prepare for and participate in its trial; employ an attorney
to appeal the judgment of thellower court. The trial court
found in favor of the Defendant, its judgment was reversed

on appneal.
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b. He was forced to employ an attorney te defend the
five suits filed in the Circuilt Court of Baldwin County, Ala-

bama, and prepare for trial of these cases.

¢. He participated in the defense of case filed by
David French. This resulted in a judgment for David French

in the sum of $£8,000.00.

d. He was forced to employ an attorney for the appeal
of this judgment; this was appealed by David French to the

Supreme Court of Alabama.

e. He now has a judgment against him for the sum of
$3,000.00. §5,000.00 of the $8,000.00 judgment was paid by

the Defendant.

f. He was aggrivated, harrassed and caused to expend

much time and effort as a result of the Defendant's acts.
The Plaintiff asks for punative damages.

The Plaintiff asks for exempleary damages.

WILTERS & BRANTLEY

BY:
aAttorney

BB ) |
or the Plaintif

Plaintiff demands a trial by jury.

WILTERS & BRANTLEY
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SUMMONS AND COMPLAINT

Circuit Court, Baldwin County

THE STATE OF ALABAMA -
BALDWIN COUNTY N

'TO ANY SHERIFF OF THE STATE OF ALABAMA:

You Are Hereby Commanded to Summon .......... AmerlcanleertyInsuranceCompany,acorp.

. Box 2508- Birmingham, Alabama .

L T e S A A Ak il
..................................................................................................................................................................................

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint

filed in the Cirenit Court of Baldwin County, State of Alabama, at Bay Minette against..ccccvoreveermecsinsns

{ . _ -~ A 8?.?1
&/%—/4]»7:- -




s Page.....ocooviniinnn, . e - Q

2723 : Defendant lives at
THE STATE OF ALABAMA o |
. BALDWIN COUNTY - APR1 3197
CIRCUIT COURT .. Rebiivgd In Offics

. - : .f : . § . $ ‘ﬁf\'r’f'[‘ . .

- HERMAN LESTER BOYINGTON o o e iea e e e s ‘.TI-.:::.;::"T.h-':'ﬁ- ..... Ig‘j.

| e s tren Sheriff

............................................................................

AL Y R P F YL TR PR )

V&,

by leaving a copy with

AMERICAN LIBERTY INSURANGE COM}?ANY

Defendants _ :‘ :

SUMMONS AND COMPLA!NT .

APR 12 W
EUNICE B. BLACKMON Zicu

CLERK

WILTERS & BRAN’I‘.LEY"

............................................................................

Bl
R~

Sheriff

Defenda_‘nt's Attorney ------------------------------------------------ Deputy Sheriff

Moore Printing Co. - Bay Mineite, Ala
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