SUMMONS AND COMPLAINT

THE STATE OF ALABAMA Circuit Court, Baldwin County
BALDWIN COUNTY 1( No‘?é//‘@/
T TERM,  19......
TO ANY SHERIFF OF THE STATE OF ALABAMA.:

You Are Hereby Commanded to Summon BALDWIN FURNITURE CO., OF BAY MINETTE

INC., Bay Minette, Alzbama

................................................................................................................................................. Defendant
by oG Wo WOODSON and G. F. SMYTH oo
.......................................................................................................................................................... Plaintiff
Witness my hand this............ 3 th .......... day of....february 19..71

Service may be had on Defendant g’

through Jon Knight as General Z,é-?f‘;_/gﬁ_, gg{ﬂg, 2 Clerk

Manager.
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G. W. WOODSON and G. F. SMYTH,
IN THE CIRCUIT COURT OF
Plaintiffs,

vVs. BALDWIN COUNTY, ALABAMA

BALDWIN FURNITURE CO. OF BAY
MINETTE, INC., a Delaware AT A, FO TS
Corporation,

A L L W A e e ]

Defendant.

The Plaintiffs claim of the Defendant the sum of THIRTY
THOUSAND AND NO/100 DOLLARS ($30,000.00), due by promissory note
made by it on November 25, 1969, and payable in equal annual in-
stallments, commencing November 25, 1970, with the interest there-
on from November 25, 1969, at the rate of nine percent (9%) per
annum; Plaintiffs further allege that in and by the terms of said
note the failure to pay any installment accelerated the balance
due under said note and that said Defendant defaulted on November
25, 1970, in its obligation toc pay the installment as hereinabove
set out.

Plaintiffs further allege that in and by the termé of said
note, the Defendant agreed toﬁpay'all costs of ceollection, includ-
ing a reasomable attorney's fée, and Plaintiff claims the benefit

of the same in the amount of $6,000.00.

;‘%/ st / /////,_ci’g,_ff, >¢"}‘) p

. ¥eahor Owens, ~Jr.,
Atforney for Plaintiffs.

f

SEL TR
FEB & 9f

EUNICE B. BLACKMON SRey

AVOL ﬁ 8 PACE 525
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SUMMONS AND COMPLAINT =~ |

. G. W. WOODSON and G. F. smyTH, |

Plaintiffs,

Vs,

© BALDWIN FURNITURE CO. OF BAY |

MINETTE, INC., a Delaware
Corporation,

Defendant,’
% O% & K%

IN THE CIRCUIT COURT O
BALDWIN COUNTY, ALABAMA
AT LAW.

FEB.5 1971

FUNICE B. BLACKMON Siicurr

J. CONNOR OWENS, JR.
ATTORNEY AT LAW
DAHLBERG BUILDING

BAY MINETTE, ALABAMA




G. W. WOODSON and G. F. SMYTH, )  IN THE CIRCUIT COURT OF

PLAINTIFFS, ) BALDWIN COUNTY, ALABAMA

vS. ) AT 1AW
BALDWIN FURNITURE COMPANY OF ) CASE NO. 9672
BAY MINETTE, INC., A Delaware
Corporation, )

DEFENDANT. )

 Now comes the Defendant, and for answer to the complaint
says as follows:

Plea I: That the Defendant tendered to the Plaintiffs the
amount due to them, to—wit, $5,673.53, before the action was
cormmenced, and now bringsthis money into court.

Plea II: The Defendant says that all of its capital stock
is owned by Gunter-Dunn, Inc., a Delaware Corporation, and that
the note sued upon was executed pursuant to the provisions of,
and as a part of the consideration of, an agreement executed by
the Plaintiffs on, to-wit, November 5, 1969, whereby the Plain-
tiffs sold certain assets owned by the Plaintiffs to Gunter-Dunn,
Inc., the parent corporation cof the Defendant; and the Defendant
avers that in said agreement the Plaintiffs warranted that there
was no sales tax due to the State of Alabama which would consti-
tute a lien on the assets sold by the Plaintiffs to Gunter-Dunn,
Inc., the parent corporation of the Defendant, and agreed to
pay any such sales taxes found to be due, and further agreed
that in the event they did not pay such taxes, after notice to
them and a reasonable opportunity afforded to them to contest
the same, that the Defendant would be entitled to be credited
with the amount of such sales tax liability on the note sued
upon; and the Defendant avers that a sales tax liability in the
amount of $7,026.47 was assessed by the State of Alabama, which

liability would have been a lien on the assets the Plaintiffs
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sold under the above mentioned agreement, and which liability
cunter-Dunn, Inc., the parent corporation of Defendant, dis-—
charged by paying after giving the Plaintiffs notice and a rea-
sonable opportunity to contest the same; and the Defendant avers
+hat it is entitled to be credited with said sum of $7,026.47 on
the payment due the plaintiffs on, to-wit, November 25, 19740,
theiéby leaving the sum of $5,673.53 due to the Plaintiffs on
November 25, 1970; and the Defendant further avers that prior
to November 25, 1970, it tendered to the Plaintiffs the said
sum of $5,673.53, which sum was refused by the Plaintiffs;and
the Defendant further avers that it has at all times before
the filing of this action, been ready, willing, and able to
pay to the Plaintiffs the said sum of $5,673.53, of which the
plaintiffs have had notice; and the Defendant further avers
that said sum of $5,673.53 1is now brought into court by the
Defendant S

plea ITI: The Defendant says that all of its capital stock
is owned by Gunter-Dunn, Inc., a Delaware Corporation, and the
note sued upon was executed pursuant to the provisions of an
agreement executed by the Plaintiffs on, to-wit, November 53,
1969, by which the Plaintiffs sold all of the capital stock of
Baldwin Furniture Company of Bay Minette, Alabama; Baldwin Fur-
niture Company of Robertsdale; and Baldwin Furniture Company of
Foley, all corporations organized under the laws of the State
- .of -Delaware to Gunter-Dunn, Inc., the parent corporation of the
Defendant, and/the Defendant avers that in said agreement the
plaintiffs warranted that the Baldwin Furniture Company of Bay
Minette had filed or caused to be filed all Federal, State,
and local tax returns which were required to be filed and had
paid, or caused to be paid, or made provision for the payment

of all taxes which had or would become due, and further agreed
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to indemnify and hold harmless Gunter-Dunn, Inc., from any de-
ficiency in any tax of any type, kind, or character that might
be assessed against Baldwin Furniture Company of Bay Minette,
Alabama, for and on account of business conducted prior to
August 31, 1969: and the Defendant avers that at the time of
the execution of said agreement there was an outstanding Alabama
' Saies tax liability in the amount of_§7,026.47“arising from -
business conducted by Baldwin Furniture Company of Bay Minette
prior to August 31, 1969; and the Defendant further avers that
the Plaintiffs were given notice of said sales tax liability
and they failed or refused to indemnify and save harmless
Gunter-Ddunn,, Inc., the owner of Defendant, by paying said sales
tax liability; wherefore Defendant says that pursuant to the
terms of said agreement of November 5,1969, it was entitled to
a credit of $7,026.47 on the payment due November 25, 1970, on
the ngﬁgiguedwupon thereby leaving a payment due on November 25,
1270, of the sum of $5,673.53: and Defendant further avers that
said sum of $5,673.53 was tendered to the Plaintiffs before the
filing of this action and that said sum of $5,673.53 is now
brought into court by this Defendant.

Plea IV: The Defendant says that all of its capital stock
is owned by Gunter-punn, Inc., a Delaware Corporation, and the
note sued upon was executed pursuant to the provisions of an
agreement executed by the Plaintiffs on, to-wit, November 5,
1969, by which the Plaintiffs sold all of the gapital_stock'of
Baldwin Furniture Company of Bay Minette, Alabama; Baldwin Fur-
niture Company of Robertsdale; and Baldwin Furniture Company of
Foley, all corporations organized under the laws of the State
of Delaware.to Gunter-Dunn, Inc., the parent corporation of the

Defendant, and the Defendant avers that in said agreement the

o 08 =D2Y
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Plaintiffs warranted that a financial statement attached to the
said agreement contained a complete listing of all liabilities
of the three corporations as of August 31, 1969, and agreed that
a credit could be taken against the note sued upon for any lia-
bility not reflected in said financial statement; and the De-
fendant avers that there was an outstanding Alabama sales tax
liability in the amount of $7,026.47 due by Baldwin Furniture.
Company of Bay Minette arising from business conducted prior

to August 31, 1969, which was not reflected in the said finan-
cial statement, and the Defendant avers that pursuant to the
terms of said agreement of November 5, 1969, it was entitled

to a credit of $7,026.47 on the payment due November 25, 1970,
on the note sued upon thereby leaving a payment due on said note
in the amount of $5,673.53; and pefendant further avers that
said sum of $5,673.53fwas tendered to the Plaintiffs before
WNovgmbe;_ZS,_lgjgf“agﬁ was refused by the Plaintiffs, that said
tender has at all times been kept open by the pefendant, and
that said sum of $5,673.53 is now brought into court by the

Defendant. V// % % M

T “
’ 4 \._,_/\-b‘-'
T |7”‘3‘\--— “ \._g \ i,

x//Attorngys for Defendant

Céftifiééte of Service

1, W. H. Baldwin, Attorney for Defendant, hereby certify
that T have served a copy of the foregoing pleas on Mr. J.
Conner Owens, Attorney for Plaintiffs, by mailing a copy of

the same, U. S. Mall, postage prepald to his address at Bay

Minette, Alabama, 36507. /4%5/.;%y’4222£4222bL&?

. ;vm il %:r\f**xw_
‘///Attorniys for Defendant
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- MAR 23 1972

THE STATE OF ALABAMA ~ - - - - JUDICIAL DEPARTMENT
THE SUPREME COURT OF ALABAMA
OCTOBER TERM, 1971-72

Baldwin Furniture Co. of Bay Minette,
Inc., a Delaware Corp.

‘1 Div. 704 L

 G. W. Woodson, et al.
Appeal from Baldwin Circuit Court

PER CURIAM.

Plaintiffs, appellees, filed suit to recover from
defendant, appellant, the sum of $30,000.00, plus some in-
cidentals, due by promissory note, which provided for such
payment in three‘anﬁual installments of $10,000.00 each.

The trial court, sitting without the aid of a jury, entered
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2.

judgment for the first installment plus interest and gttor-
ney's fee totaling $13,909.97.

The issue created by the pleas was whether or not
appellant was entitled to a credit of §7,026.47 on the note,
tﬁe subject of the.suit, arising from an alleged sales tax
| liagbility to the State of Alabama, which Gunter-Dunm, Inc.
(sometimes referred to as Gunter-Dunn), paid. Gunter-Dunmn,
Tnc., at the time of such_payment, was the parent corporation
of defendant. Appellant, prior to suit, tendered to appel-
iees the sum of $5,673.53, which, together with $7,026.47
that appelliant claims, would have paid the first imstall-
‘ment of the note inlthe sum of $10,000.00, plus interest.

The issue between the parties hereto has its origin
in a business transaction wherein Gunter-Dunn, Inc., acting
.tbrough its president, négotiated with appélleés to purcﬁaée
- their corporate stock and-assets in three retail furniture
‘ corpprations, wholly owned by appellees and located in-
Baldwin County. The negotiatiohs culminated in a sale and
transfer of z2ll thé corporate stock of appellees in these
‘corporate outlets aﬁd the assets thereof. One of the out-
lets was appellant. Delivery of the assets to Gunter-Dunn
followed the salé. |

Appellees signed an indemnify agreement which pur-
ported to protect Gunter-Dunn, Inc., against any outstanding
and unpaid sales tax liability. This contract contains para-
.graph"7(c) upon which appéllant relies in asserting its defense
to payment of the note. We quote that part of 7(¢c) which we

think is pertinent to the issues created by appellant's pleas:
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"(c¢) 1In the event of any examination or
deficicnty in taxes to be paid . . . . for in-
come taxes . . . . Sellers (appellees) will
indemnify . . . . the said Buyer (Gunter-Dumm)
therefrom. In the event that Sellers fail to
fully in&emnify and hold harmless the said
Buyer from any deficiency in income tax, or

tax of any type, kind or character that may

- be assessed against the Corporations for and

on account of either of the Corporations'.

‘actions or actions and activities of the

Sellers prior to closing date, Buyer may .pay
such taxes after notice to said Sellers and a
reasonablé‘opﬁortunity afforded to Sellers to
contest the same and upon such payments shall

be entitled to be credited with the amount of

‘such payment as a payment on the note or notes

of the Corporations, or either of them, to be
delivered to Sellers at time of closing in pay-

ment of the balance due to Sellers by Corpora-

tions as reflected in said consolidated balance

sheet dated August 31, 1969 under the item

'notes payable Stockholders' and provided for

' .in Paragraph 4 hereof.

"It is further understood that the same
indemnity, the same method of enforcing the

indemnity, shall be effective as to any other
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liabilities of the Coxrporations which have

not been disclosed to Buyer, and whigh would

affect the net assets position of the Corpora-

tions as shown by said consolidated balance

sheet of August 31, 1969.

"It is further understood that the method
of enforcing‘this indemnity by crediting the
notes ?ayable to Sellers in the amount of

- Sellers® liabilities, should any arise, afford
a mere cumulative remedy oxr method of enforce-
ment, and shall in no way affect other remedies
~available to Buyer or to the Corporations after
they become fully owned by Buyer." (Par. Added)

Appgllant‘filéd four pleas to appellees' complaint. .
Appellees joined issue on these pleas which in substance
are as follows:

Plea I asserts a tender to appellees of $5,673.53,
representing the balance due on‘the first §10,000.00 annual
installment of the note. |

| Plea II, in essence, claims that under the indemnity
agreement, supra; appellant is entitled to.a credit on its.
note, the subject of.the'suit, for a sales tax iiability in

the sum of $7,026.47 which was assessed by the State of

- Alabama against appellant. Gunter-Dunn, Inc., paid this

assessment after demand on plaintiffs to pay, which they

failed ﬁo do.
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Plea III asserts that appellees, in their indemnity

'agreement, warranted that Baldwin Furniture Company of Bay
- Minette, Inc,, one of the corporate outlets sold to Gunter-

Dunn, had filed or caused to be filed and had paid, or caused

to be paid, or made provision for the payment of all taxes
which had or would become due, and further agreed to indem-

nify and hold harmless Gunter-Dunn, Inc., from any deficiency

.in any tax ©f any type, kind, or character that might be

assessed against Baldwin Furniture Company of Bay Minette,

" Inc., for and on account of business conducted prior to

- August 31, 1969; and appellant averred that at the time of

the execution of said agreement there was an outstanding
Alabama sales tax ligbility in the amount of $7,026.47 aris-
ing from business conducted by said Baldwin Furniture Company

of Bay Minette, Inc., prior to August 31, 1969, of which

appellees were given notice.

Plea IV asserts that appellees, in said indemnity

agreement, warranted that a financial statement attached to

said agreement of indemnity contained a complete listing of

- all liabilities of the three corporations as of August 31,

1969, and agreed that a credit could be taken against the
note sued on for any liability not reflected in said fi-
nancial statement. The plea also. averred that there was

an outstanding Alabama sales tax liability in the amount of
$7,026.47 &ue by a?péllant from business conducted prior to
August 31, 1969, which was not reflected in said financial

statement, for which amount appellant was entitled to credit
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on the first installment of the note sued on, thereby leav-
ing due on said note the éum of $5,673.53 which was tendered
appellees.

We hold that, under the evidence, appellees carried

their burden of proof pertinent to the complaint, and that

appellant failed in its burden with respect to the pleas

except Plea I. The trial court limited its judgment to the
first installment.of the note.

Therevidence appearing in the record indicates that-
there was very little dis?ute, if any, about the essential
facts. As we have observed, supra, there was no question
about the tender to appellees, their refusal, and its pay-

ment into court. The main issue is whether or mot there

was a sales tax liability against appellant that falls within

- the purview of Pleas II, III, and IV, supra, and paragraph

7(c), supra, of the indemnity agreement. Appellant, in its
argument in brief, bases its defense on paragraph 7(c) of

the indemnity agreement. No other part of the agreement is

. referred to or pointed out. We confine cur review to this

paragraph.
Appellant offered expert witnesses in accounting, in~

cluding an auditor .for the Sales Tax Division of the State

~Department of Revenue of Alabama. One of the certified ac-

countants testified that the accounts receivable, reflected

in the consolidated balance sheet attached to the indemnity

agreemeht, amounted to $191,768.40, in which was included

sales taxes in the sum of $7,026.47; and that the balance

- sheet did not show a liability therefor.
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It further appears that the three corporate retail
outlets, the subject of sale to Gunter-Dunn, Inc., had been

paying sales tax to the State on a collection basis as pro-

vided by Title 51, § 786(7), Recompiled Code 1958, Pocket

Parts, which, it appears, is the only plan of payment

written.in the Code. This section reads as follows:
""§ 786(7). . Cash sales and credit col-
lections to be reported.—Any person taxable
under this article, having cash and credit
sales, may report such cash sales, and the
taxpayer shall thereafter include in each
monthly report all credit collections made
during the month preceding, and shall pay
the taxes due thereon at the time of filing
such report, but in no event shall the gross
proceeds of credit sales be included in the
measure of the tax tolbe paid until collec~
tions of such credit sales shall have Been
made . "
Following sale and transfer of the stock to Gunter-

Dunn, Inc., and the delivery of the assets of the involved

outlets, the vendee decided to standardize the sales tax

payments of these new acquisitions, so as to comport with
the other outlets owned by said vendee, Gunter-Dunn. The

vendee notified the State Department of Revenue, Sales Tax
Division, that it wanted to pay the sales tax due by these

stores on an accrual basis, that is, prepay the sales tax
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on the accounts receivable and not wait until collected as

quired stores were to be switched from a collection to an
accrual plan.

Also, Gunter-Dunn, Inc., through its president, re-
quested the State Department of Revenue, Sales Tax Division,
to audit the books of the three acquired corporations and

determine the amount of sales tax to be paid on the accounts

receivable. The purpose was to pay the tax on these accounts

receivable in advance and put the acquisitions thereafter
on an accrual basis. The Department of Revenue, after com-

pletion of this requested audit, made an assessment in the

sum of $7,026.47, which amount Gunter-Dummn, Inc., paid and

which appellees, aftér reasonable notice, declined or
failed to pay.

The president of Gunter-Dumn, Inc., testified that,
under the collection plan of paying sales tax used by appel-
lant prior to the sale of its stock and prior to the execu-
tion of the indemnity agreement, no liability for payment
of the tax accrued until the accounts receivable were col-
lected. We are in accord with that statement. The only
plan of payment prqvided by § 786(7), supra, on credit sales
is after collection and not before.

We are of the opinion that the assessment made by
the Department of Revenue, fixing the amount to be paid on
an accrual basis at $7,026.47, was not within the purview
of the indemhity agreement for the reason that, on the date

-

of the execution of said agreement, no change to an accrual
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basis was mentioned. It was not until sometime later, after
Gunter-Dunn acquired the stock of the outlets and took over

as the parent corporation, that the accrual plan was put

Lh
SR

into effect.

We fail to find any evidence that appellant, when
its stock was sold td Gunter-Dunn, or thereafter, was de-
linquent in the payment of sales tax on its accounts receiv-
able except about $1,300.00 which appellees paid. There wasi
no liability on appellant's credit sales, before the change.
to an accrual basis, until the accounts were collected in
wﬁole or in part. It is not shown that appellant suffered
any loss because iiability for the tax failed to agppear in
the balance sheet.

The aééessmeﬁt was a gratuitous entry, not based on
any sales tax delinquencﬁ, but made to accommodate the ac- .
.counting convenience of éppellant. It is not binding on ap-
-pellees under their indemnity agreement. For aught appearing
in the evidence, appellant collected the sales tax on the
accounts receivable if any were paid. If not paid, appellant

should bear the loss arising from prepayment, because it

3

elected to pay on an accrual plan which was not compulsory.
The judgment of the trial court is affirmed. |
The foregoing opinion was prepare& by Bowen W.

Simmons, Supernumerary Circuit Judge, and was adopted by

the Court as its opinion.

AFFIRMED. '

Heflin, C. J., and Lawson, C?Ieman, Bloodworth, and
; _ » 9. U. Sentell, Clerk of tﬁe Supreme Court o1
. Alabama, do hereby certify that the foregoing is
a fult, true and coitect 'copy of the mstrument(s)
herewith set out as same appears of record in said
Court.

Witness my hand this=2®_day of/ L4 19 72"

et
-//{;L é;2,f§a%yifi<f

McCall, JJ., concur.




THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19_7 1-72

_lDiv. No. ro4
To the Clerk Efe/gri’sfelr/of the Circuit Cousrt,
Baldwin County—Greeting:
Circuit

Court

Whereas, the Record and Proceedings of the

of said county, in a certain cause lately pending in said Court between

Baldwin Furniture Co. of Bay Minette, Inc.
, Appellant__,

and
G. W. Woodson, et al

Appellee_s,

wherein by said Court it was considered adversely to said appellant , were brought before the

Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant :

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Supreme Court, on the

23rd March 72

day of ., 19 , affirmed said cause, in all respects, and

ordered that appellant _» Baldwin Furniture Company of Bay Minette, Inc.,

a Delaware Corporation, and James R. Owen, surety for the costs

of appeal,

BNXK

SuuteaXpoxX X xoX sk uppenk pay the costs of appeal in this Court and in the Court below,
for which costs let execution issue.

XX ZeCPDEthR I Bt Rimd Kot Xk Mmpea ;KN imt 52 qpene ol X PIne I MO0 ne XM 20X X R KX YN oK
YDA X RSN 205 T RTEHDG X M RS MR B F K JRGE 20K HCLSI . N IR M X e ADRA DY

Witness, J. O. Sentell, Clerk of the Supreme

Court of Alabama, this the _____23'rd day
M h 72

of L N R

ST Sy

Clérk of the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

Oectober Term, 19_71-72

__1m_._Di'v., No. 704

Raldwin Furniture Co., etc.

Appellant, .

V8.

G. W. Woodson, et al

Appellee.

Baldwin Circuit

N&. 9672
CERTEIFICATIE OF

ATTFIRMANCE

From Court.

The State of Alabama, © l _
2 , > Filed .
%%(f?ﬁ’f—z(}mmty. ’ )

this

9.

WAR P4 1977

FUTICE B BN o




G. W. WOODSON and G. F. SMYTH,

Plaintiffs,
IN THE
Vs.

BALDWIN FURNITURE COMPANY OF
BAY MINETTE, INC., a Delaware
corporation,

AT LAW

Defendant.

)
)
)
|
% BALDWIN COUNTY, ALABAMA
)
)
)
)

CIRCUIT CCOURT OF

NO. 9672

SECURITY FOR COSTS OF APPEAL

I, the undersigned, hereby acknowledge myself security

for all costs of appeal to the Supreme Court of Alavama from the

judgment rendered in the above styled cause

on the 18th day of

June, 1971, and hereby agree tc pay all such costs.

< X

fytorney Ior Defendant
— R




CITATION OF APPEAL Moore Printing Company, Bay Minette, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:

..........................................

.........................................................................................................................

....................... covvesssssmssssssnenesen. Plaintiff, and ... SALDYIN FURNITURE CO. OF BAY MINETTE,

.........................................................................................

...........................................................................................................................

Inc., a Delawzre Corporation N

applied for and obtained from this office an APPEAL, returnable to .lhe .......... N e
Term of our ......... Supreme . . Court of the State of Alabama, to be held at Montgomery, on the ......
.................................... day of e, 19 next, and the necessary bond

................................................................................................................................................................................

STVER e osss s sessssssssssssssssssseer or J: Somamor Owens, Jr.
.......................................... , attorney, to appear at the w.e.e.. BE8ES i, Term of our
said Supreme Court, to defend against the said Appeal, if ............. ey think proper.

Attest:




CASE NO...9672

CIRCUIT COURT
Baldwin County, Alabama

T
I8

G. V. WOODSON & G, F. SMYTH

: Ll
Vs. - Citation in Appeal
BALDWIN FURNLTURE COMPANY OF BAY
MINETTE, INC., A Delaware Coxp.

3] i

)

Iésuecj ___LB_EEM__ day of August  19_71




— Div.Noe.__ CERTIFICATE OF APPEAL. (Civil Cases,)

No,?@?ﬁ
~SALDWIN County, Circuit Court.

Ga W, HOODSON & @, F. SMYTE

Plaintiff,

vs.

BALDWIN FURNITURE CUMpANY oF
BAY MINETTE, INC., A Delawore
Carpomption

Defendant.

I, __Eunice 5. Blackmon . Qlerk .of Glreuis Court,
of __ Baldwin County, Alabama, hereby certify that in the
cause of_ €. W. WOODSON & G. F. SMYTH plaintiff ,

vs.

EALDWIN FURNITURE COMPANY OF RAY MINETTE . defendant ,
which was tried and determined in this Court on the 18tk day of
June 19 7% @?’Mjé% Ev’hich there was a judgment for ($13,909.97) Thirreen
Thousand Nine Hundred Nine & Dollars, in faver of the plaintiff, (or judgment
for defendant,) the__ Refendant on the 10ek day of
August 1971, took an appeal to the. Supreme Court

of Alabama to be holden of and for said State.

James R, Owen

I further certify that

filed security for cost of appeal, to the Suprene Court, on
the___10th day of_sugust 1971 _, and that__ James R. Jwen ,
e 2 >
is suresty

eNEwreldes on the appeal bond.
I further certify that notice of the saig appeal was on the.ﬂd;i."

day of__ August - 197% | served on_J. Connor Cwens, Jr.

as attorney of record for said appellee, and that the amount sued for

was_Thirty Thousand and no/100 - - - * === Dollars. (Or certain lands)

(Or personal property.)

Witness my hand and the seal of this Court, this the 13ch

August 1971

e i e s e e — et f’.g___,, e L / S L
/'Clerk of the Circuit Court of

day of

Saldwin County, Alabama,

PRTELETS & JO0M. SISNMINCH M




G. W. WOODSON and G. F. SMYTH,

Plaintiffs,
IN THE CIRCUIT CCURT OF
VS.
BALDWIN COUNTY, ALABAMA
BALDWIN FURNITURE CCMPANY CF
BAY MINETTE, INC., a Delaware
corporation,

AT LAW NO. 9672

Defendant.

NOTICE OF APPEAL
Now comes Baldwin Furniture Company cf Bay Minette, Inc.,
a Delaware corporation, the defendant in the above styled cause aj
hereby appeals to the Supreme Court of Alabama from the judgment
entered by this court on June 18, 1971.
BALDWIN & BALDWIN and
JAMES R. OWEN

By ol

d

At%ggneys:}or Defendant.
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G. W. WOODSON and G. F. )
SMYTH, IN THE CIRCUIT COURT OF
: )
Plaintiffs,
_ ) BALDWIN COUNTY, ALABAMA
vs.
)
BALDWIN FURNITURE COMPANY OF AT LAW. NO. 9672.
BAY MINETTE, INC., a Delaware )
Corporation,
)
Defendant.
)
JUDGMENT :

This cause coming on to be heard by the Court, and the Court
having considered the same, it is, therefore,

ORDERED, ADJUDGED AND CONSIDERED that the Plaintiffs have and
recover of the Defendant, the total sum of THIRTEEN THOUSAND NINE
HUNDRED NINE AND 97/100 DOLLARS ($13,909.97), said sum consisting
of $10,000.00 principal, being the first installment due under
said note, together with interest from date of note for the first
year in the sum of $2700.00, and interest on said installment of
$10,000.00 from November 25, 1970, until June 18, 1971, in the
sum of $509.97, together with an attorney's fee in the sum of
$700.00;

It is further ORDERED, ADJUDGED AND CONSIDERED that the right
of acceleration of the other installments of said note sought by
Plaintiffs in this case which will become due, be, and is hereby
denied.

DATED at Bay Minette, Alabama, this 18th day of June, 1971.

U/ Circuit Judge.
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§. W. WOODSON and G. F. SMYTH,) IN THE CIRCUIT COURT OF
PLAINTIFFS )

VS. BALDWIN COUNTY, ALABAMA

BAY MINETTE, INC. a Delaware

)
BALDWIN FURNITURE COMPANY OF )
Corporation, )

)

DEFENDANT IN LAW No. 9672

REPLICATION

Now come the Plaintiffs in this camse and for answer
to the Pleas filed in this case, says as follows:

The Plaintiffs join issue on saild pleas.

or Plaintifts
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G. W. WOODSON and G. F. SMYTH, }) IN THE CIRCUIT COURT OF

PIAINTIFFS, )  BAIDWIN COUNTY, ALABRAMA

vs. } AT 1AW
BAIDWIN FURNITURE COMPANY OF ) CASE NO. 9672
BAY MINETTE, INC., A Delaware
Corporation, )

DEFENDANT .

)

Now_cqmes the Defendant and for further answer to the
complaint says as follows:

Plea V: The Defendant says that all of its capital stock
is owned by Gunter-Dunn, Inc., & Delaware Corporation, and the
note sued upon was executed pursuant to the provisions of an
agreement executed by the Plaintiffs on, to-wit, November 5,
1969, by which the Plaintiffs sold all of the capital stock of
Baldwin Furniture Company of Bay Minette, Alabama; Baldwin
Furniture Company of Robertsdale; and Baldwin Furniture Company
of Foley, all corporations organized under the laws of the State
of Delaware to Gunter—Duﬁn;.inc.;.thé.bérent corporation of
the Defendant, Defendant avers that in said agreement the
Plaintiffs warranted that a consolidated balance sheet attached
to said agreement contained a complete listing of all liabilities
of the three corporations as of August 31, 1969, and agreed
that a credit could be taken against the note sued upon for
any liability not reflected in said consolidated balance sheet
which would affect the net assets position of the corporations
as shown by said consolidated balance sheet of August 31, 1969;
and the Defendant avers thaﬁ there was an outstanding Alabama
sales tax liability in the amount of $7,026.47 which was qot
reflected in the said consolidated balance sheet which affected
the net assets position of the corporations as shown by said
consolidated balance sheet; and the Defendant avers that pur-

suant to the terms of said agreement of November 5, 1969, it

o O8 w332
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was entitled to a credit of $7,026.47 on the payment due
November 25, 1970, on the note sued upon thereby leaving a
payment due on said note in the amount of $5,673.53; and De~
fendant Ffurther avers that said sum of $5,673.53 was tendered
to the Plaintiffs before November 25, 1970, and was refused
by the Plaintiffs, that said tender has at all times been
kept open by the Defendant, and that said sum of $5,673.53

has been brought into court by the Defendant.

A

fgftorﬁéys for Defendant

CERTIFICATE OF SERVICE
I, W. H. Baldwin, Attorney for Defendant, hereby certify
that I have served a copy of the foregoing plea on Hon. J-

Conner Owens, Attorney for Plaintiffs, by delivering a cbpy

‘Attorneys for Defendant

to him.

FILED
JUN18
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G. W. WOODSON and G. F. SMYTH,
Plaintiffs, IN THE CIRCUIT COURT OF

BALDWIN FURNITURE COMPANY OF
BAY MINETTE,

)
)
|

VS. % BALDWIN COUNTY, ALABAMA
3 AT LAW NC. 9672
)
)

Defendant.
STATE OF ALABAMA )
BALDWIN COUNTY ;
Before me, the undersigned authority, personally appears
James R. Owen, who first being duly and legally sworn deposes and
says: That he i1s one of the attorneys for the defendant in the
above styled cause; that Sidney H. Walker of Ozark, Alabama, and
James E. Grimes of Dothan, Alsbama, two witnesses for the
defendant in this cause, reside more than 100 miles from the place
of trial, computed by the route usually traveled; that the persona
attendance of each of the said witnesses is necessary for a proper
decision of this cause and that their depositions would be in-

sufficient for that purpose.

d

i

P
Sworn to and suybscribed befofé“me—rmél
this the 924 day of May, 197L.

i

/’” /«ﬂ?’,{,{{,é/// i / 4‘7‘??/}'
Notary Public, Baldwin County, Alabama

\;72;€Z%2/f/%§%32;7 ri?cf}//§7.;3/
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