TESTIMONY FOR RESPONDENTS ON REFERENCE:

EXAMINATION OF FRANK B. NIHART, BY MR. GORDON.

My neme is Frank B, Nihart, I am & resident of Bay Minette,
Baldwin County, Alabama, I have been such a resident for a period of
14 years, I am in the Real Estate business, and have been for about
10 years. Nearly my entire experience during that time has been with
country land. I am acquainted with the reasonable market value of farm
land in Baldwin County, and have been femiliar with such land since I
have been in the business. I am familiar with the land involved, and
have known this land since about 1818. The lend involved in this case
in my judgment is worth about Eight ($8.00) or Nine ($9.00) an acre.
I became aequéinted with the land adjoining the land where these lands
are located in about 1914. There was no change in the value of the
land in the Community where these lands are located from the time which
I first knew the land in 1914 up to the year 1918. In about 1925 the
land in this community enhanced in value double and triple in 1926,
the prices were up for about two or three years and then broke. I
don't think the land today is worth very much more than it was in 1918,
This land in my opinion was not much farm land, that is the way I am

figuring the value.
CROSS EXAMTNATION OF FRANK B. NIHART, BY MR. HOGAN.

In 1917 I didn't know very much about the land in that
vieinity, I didn't sell very much land in there. I think that I know
what land was worth in 1917, it was about Ten ($10.00) or Twelve ($12.00)
an acre. It was about 10 or 12 acres of the Bishop land that was clear
I don't know whether that was on Howard Bishop's land or the Estate
land, I was told that it was on the Bishop land. The Bishop land was
kind of sandy, and I don't figure it was worth very much for timber
lend, it was not much farm land, I know that this cleared land is not
good farm land, that is the cleared land that I saw, this was on a 40.

I don't know whether that land I was talking about was on Howard Bishop's
land or not, they Jjust told me it was Bishop's land. An old man, I
think he is dead now, told me that this was Bishop's land. I Couldn't
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swear that this is Bishop's land, only I was told that it wes Bishop's
land. This old man lived there and he geve me a good description of

the land, he didn't say which was Bishop's, as a matter of fact, I was
not so interested in that, I don't know whether this was Howard Bishop's
land or not, I wouldn't swear. I don't think there has been any change
in value of the land in 1914 and 1918. The World War, which was fought
from 1914 to 1918 didn't effect the value of the land very much, the
value didn't inorease until 1924 and 1925. It would make some difference
in the value of the land where there was timber. On the Bishop's land,
there was some Turpentine trees, I don't know whether or not it was
Howard Bishop'!s land, I don't think it was being turpentined at that time,
I don't remember. I couldn't tell exactly about the value of the land

at that time, I wasn't interested in buying the land. The value would
be effected by trees, as they are valuable for timber or turpentine.

I don't know how many trees there were, When I say the value of land
was worth Eight ($8.00) or Nine (#9.00) an acre, I mean the trees not
being large enough for timber or turpentine. Turpentine was a fairly
good price in 1917. I am not acquainted with the N. W. %+ of the N, W.2
and all of the S. E. £ of the N. W. + of Section 30 Tp. 6 S. R. 3 E,

In the best of my judgment there was not, or I don't remember of there
being any old timber on the land. Ididn't know the worth of any of this
land. Howard Bishop did not point out any of that land to me, The Bark-
ley land was sold during 1926. A couple of miles toward Fairhope some
land was sold for Thirty Five Dollars ($35.00) or Forty Dollars ($40.00)

an acre, this was good farm land.

RE-DIRECT EXAMINATION OF FRANK B. NIHART, BY MR. GORDON.

The land that I pointed out on the map as being in Section 30,
Tp. 6 S. R« 3 E, was the same land that had been pointed to me as the
Bishop land. I personally know where the Barkley land is, it is Section
25 Tp. 6 S. R. 2 E, The Barkley land just described is just west of the
Bishop's land. I think that Judge W. D. Stapleton bought the land that I

have been speaking about.

EXAMINATION OF JUDGE. W. D. STAPLETON, BY MR. GORDON.
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My neme is W. D. Stapleton, and I reside at Bay Minette,
Baldwin County, Alabama., I am familiar with the reasonable market
value of the land in and around the Bishop's land in this vicinity.
In my opinion the land in controversy, and known as the Bishop land,
and which is in question today between Howard Bishop and Mr. Powell,
was worth between Six Dollars ($6.00) and Seven Dollars (%7.00) an
acre between 1918 and 1919, I do not know the exact description of
this Bishop land, but I know it when I get on it. The land that I am
testifying about is the same land that Mr. Powell is in possession of,
and claims to have bought from Howard Bishop. I bought the land ad-
joining the Bishop land from the Barkley heirs, I paid a little less
than Eight Dollars ($8.00) an acre for the same, this I bought in 1926,
These lands are of as good market value as the Bishop land. During the
boom of 1927, the prices of the land advanced some. I couldn't tell

how much land was cleared during 1917.

CROSS=-EXAMINATION OF JUDGE W, D. STAPIETON, BY MR. HOGAN.

If the land was all cleared, it would be a little more than
Six Dollars ($6.00) or Seven Dollars ($7.00) an acre, some was cleared
and some uncleared. The more of the land cleared, the greater the value,
The cleared land wouldn't be more than Ten Dollars ($10.00) an acre.
I think the land could have been cleared in those days for Five Dollars
($5.,00) an acre. The number of trees and cleared land make a difference
if you want it for timber or for farming. I think there was some small
timber, I don't think there was any big enough for turpentine, that was
all taken into consideration in the land that I bought adjoining the
Bishop land. The Barkley heirs‘do not live here, they live in Camden,

New Jerse
¥e They had no personal knowledge of the velue of this land,

I had a werranty deed to this land. I did not know that Mr. Foley was
selling land in that vicinity, I never heard of any land being sold there
for Thirty Five Dollars ($35.00) or Forty Dollars ($40.00) an acre, I
never heard of any being sold fo? Twenty Five Dollars ($25.00) an acre.

BY MR. GORDON.
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P. A. PARKER, BY MR. GORDON.

EXAMINATION OF IR.

. I

of & Surveyor, I have been a Surveyor in Baldwin County for Thirty years.

Alebama, I have been 1

T know the lend located in Section 30 Tp. 6 S. Re 3 &, I haven't seen

‘ the land for 15 years, this is the land where Mr. Howard Bishép used to
| live. The Bishop lend, and being the same land in discussion,during the
year 1916 was worth from IKive Dollars ($5.00) to Ten Dollars ($10.00) an

acre, depending more or less upon the timber on the land.

CR0OSS EXAMINATION OF MR. P. A. PARKER, BY MR. HOGAN.

I don't remember of this land being sold in this viecinity in
1917, I couldn't say, I couldn't say anything about the sale in 1917.
Land was all about the same price in Baldwin County, improved land is
worth more. Level land is worth more than rolling land. To the best
of my Jjudgment, the Bishop's land was worth no more than Five Dollars
($5.00) or Ten Dollars ($10.00) an ascre. I do not know how much timber
was on the Bishop land. Land that is in a high state of cultivation is
worth more than land in the natural state. It cost money to clear the
land, it cost from Fifteen ($15.00) Dollars to Twenty Dollars ($20.00)
an acre for clearing land, it depends upon how much is on the land, some
pay more., The last time I saw the land it was pretty thick with saplings.
My Jjudgment is that there is no market value of land in this vieinity.

EXAMINATION OF G. W, JOHNSON, BY MR, GORDON.

I live near Fairhope, and have been living there for about 4
years, I have been living in Baldwin County about 10 years, I resided in
Mobile County before I came to Baldwin County, I know where the Howard
Bishop property is in Section 30 Tp. 6 S. R. 3 E, The lease you hand me
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is the leaseé that was made for Turpentine purposes on the property of
the N. W. + of Section 30 Tp. 6 S. R. 3 E, which said lease was made
on the 21st day of September, 1925. I know that there are 1100 cups
on the N. W. &+ of Section 30 Tp. 6 S. R. 3 E. This lease was made to
Marlow Turpentine Company, which 1s the same as Everett & Boykin, we
have hed leases on the land for eight years, I do not know what has
been made from the cups on the Bishop land, I do not know how much of
this N. W. £ of Tp. 6 S. R. 3 E., was the Bishop property or what was
owned by Mr. Powell or what prices were paid in the lease, but they
were extremely high for the turpentine business. This is the same
property that Mr. Gore had managed for the Marlow Turpentine Company, or
Everett & Boykin, which I took over after, or from Mr. Best, who took
it over from Mr, Gop®. &Eﬂgazer knew the lines between the B%shOp

W'@W
propertyawell enough to give the exact number of cups on thtsipronerﬁ}?

CROSS EXAMINATION OF MR. G. W. JOHNSON, BY MR. HOGAN.

I am renting the Bishop land from Mr. Powell. paying
Ou~ |0 QCA
Sixty Dollars ($60.00) for the Bishop land) this is the s that

Howard Bishop use to be in possession of, on the South side of the Rodl¢1[
in Section 30, that is the land in the Howard Bishop property, the land
that Howard Bishop uséwﬁo be in possession of. I don't know whether
there were 100 or 200 boxes on.1/??1§ii;s'there.might have been more or
less, I didn't know the lines on the lease of September-21, 1925. I

can't tell how many of these boxes there was on the land other than the
Bishop land, T didn't know the lines. We counted the boxes on the land

I do not remember the number of boxes: I have the correct count on every
piece of this property. I am not very familiar in Real Estate, I have
bought and sold some in that vdeinity, in my opinion the land in culti-
vation should be worth more than woods land,at the present prices of things
I couldn't see whether the land was worth very much or not, I don't know

what the land was worth in 1917.

RE-DIRECT EXAMINATION OF MR. G. W. JOHNSON, BY MR. GORDON.

Mr. Gordon---"Mr, Hogan considers you as experienced as to the

value of such land, what is the reasonable market value of this
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of Howard Bishop."

i value of

( uld be & reasonable
Ten Dollars

$10.00) an acre WO o
e value O
estimation, put I really don't know th
the lend in my

The Witness excused until Fridaye

s IN THIS
EXAMINATION OF R. F. POWELL, ONE OF THE RESPONDENT

CASE, BY MR. GORDON.

roperty in the N. W. + of Tp. 6 S. R.
T am testifying about

T am familiar with the p

3 B, and know there is 76 acres in this propertye.
erty as in the Bill of Complaint in the Howard Bishop Vs

the same prop
Laura A. Powell and Ola Powell case. 1 took possession of the property
on October 12th., 1917. I was familiar with that property at that time,
there was approximately ten acres of this land clear at the time I took
possession of the land, since then I have cleared more of that land, I
have cleared 10 acres since that time. The clearing of that land in-
creased the value of the land. When I took possession of the property,
there was & broken down rail fence and woven wire fence which was worth-
less. I took possession of that property for my wife and daughter, Mrs.
Laura A, Powell and Ola Powell. The other portion of that land was just
cut over land that had been turpentined considerably for a number of years,
and was under turpentine lease for three years at that time I took it

to the Marlow Turpentine Company, and that lease covered 1917, 1918,

and 1919, I didn't collect any pay for the turpentine right during that
time. The Turpentine Lease was made by Mr. Bishop before I came into
possession., The Turpentine operation was going on prior to the time I
took possession. When I bought the land for my wife end daughter from
Mr. Bishop, I bought it subject to this turpentine lease. I do not

know exactly, but I think the Marlow Turpentine Company was owned by Mr.
Gus Stapleton and George Baldwin at that time. I mede my first lease

on the property for turpentine operation in 1922, 1923, 1924 and 1925,

I leased this land to Everett & Boykin or known as the Marlow Turpentine
Company. This is the original lease which is attached, marked Exhibit
"A", This lease involves other land besides Howard Bishop land. There

were 1200 boxes on the Howard Bishop land, containing 76 acres on the
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lease. When this lease expired, I re-leased the land for two years

to the same people, that was in 1926 and 1927, and which lease is
hereto attached marked Exhibit "B". On the 76 acres there were 1100
boxes, the entire lease wes made for Two Hundred Seventy Five & 59/100
Dollars ($275.59), there was 7968 boxes in the entire lease.

The total amount collected by me on the estete land in 1923,

hh.fﬁ
1924, 1925?,and fogbgge years 1926 and 1927 when leased to Everett
HG .50
& Boykin was Sixty SIX & 53/100Doiiars{$66:53). I made a subsequent

lease that was made from February lOth., in the year of 1928 which
lease is hereto attached marked Exhibit "C", I do not know exactly
the number of boxes on the 76 acres. The 76 acres and the 20 acres
that I own made approxgﬁﬁi 7 : 00 boxes, on the land known as the
Howard Bishop lsnd. The balance on my individuel lend that Howard
Bishop is not interested in; A lease was made on & basis of Seventy
Dollars ($#70.00) a thousand for a period of three years, and I
collected @L%ﬂ& 50/100 Dollars ($£g:50) for those years under that
lease. On the 1/7 interest in the Bishop Estate, that which Howard
Bishop sold to my wife and daughter, I want to state that under this
lease, the 1/7 interest only contained 15 acres, because "/?%ﬁ%%rﬁey
found that the estate did not own 210 acres, but only 120 acres.

All that I have testified to, relative to the Turpentine Rights to
the land as described in the Bill of Complaint, I have rented the
cleared land, I rented that for cultivation. The first year to George
lLay, & Brother-in-law toiﬁgg;g:ﬁgiéhOP, this was in 1918, I leased
about 20 acres on the adjoining land, the other land was not involved
in this litigation. I didn't receive anything for the land that I
rented for 1918, I leased this lemnd for 1919, and got Twenty-Four
Dollars ($24.00) rent for 1919. There was about 12 acres rented in
1920, for this I got Thirty-four Dollars ($34.00), I cannot say
exactly to whom I rented it to that year, there was 17 acres cleared
that year. The next year, I rented it for forty Dollars ($40.00)
this was in 1921, to J. R. Horton, there was 20 acres cleared. In
1922, it was rented to Frank lLay, 20 acres cleared. In 1923, I
rented it first to a Mr. Weekley and a little later rented it to F
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Taylor for Forty Dollars ($40.00) and 20 acres were cleared in

this year. In 1924, I rented it for Forty Dollars ($40.00), same
nuriber of acres were cleared, no additional number of acres cleared
since 1919, In 1925 I did not get any rent at all, on account of
trouble with the lease, and not being .abeu¥ to get any one to lease
the land in time for a crop, and a man fell down on his lease.

In 1926, I got Twenty Dollars ($20.00) from Dan Thompson, he didn't
come on the land until late, and he made a complete failure, and he
didn*t pay me. In 1928, again I rented the land to J. R. Horton.for
Forty Dollars ($40.00). 1In 1929, I rented it to Mr. George Johnson
for Forty Dollars ($40.00), I haven't collected the rent yet.

I have made improvements sinece 1917, In the winter of 1917,
and January of 1918, I put a new woven wire fence around 20 acres,
building a fence on the morth side, west side and soutqsside. The

& o\

fence for this land cost me Gre—Fundred—Thirty Four<c 067100 Dollars

{$152.06). There were 300 poiz, cost Twenty Five Cents (25¢) to the
post; to have the labor dongfgéhat was done in December of 1917, and
January of 1918. The fence is in good condition now. In the same
winter, I had '2 acres cleared, that cost Twenty Dollars ($20.00) an
acre, this was a cost of Forty Dollars ($40.00). I have not received
any wood or trees from i:ﬁi?éﬂg~th£ﬁ-}%£§' The next winter, I
cleared 5 acres of land. The wood and trees were not of any market
value at all, at least, I could find no market value for them. The
following winter, I had 3 more aecres cleared which was Sixty Dollars

($60.00). This was all the improvements I made on the land.

lir. Bishop got all totel Six Hundred Forty-four & 39/100
Dollars ($644.39). First we took up a mortgage from C, A. Thompson,
and peid One Hundred Fifty-four & 40/100 Dollars ($154.40), that
mortgage was introduced in the testimony of the original suit in‘t@%gﬁﬁL
cause, The time we took up this mortgege and the taxes for 1915TM;9
bought the land in 1918, on the 12th day of October. On this day I
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paid Fifty Dollars ($50.00) in cash to ¥r+Bishop, just a few days

later, not over three or four, I paid D. Z. Grove Seventy-five

Dollars (%75.,00) for paint, material, ete. A very few days later,

'

two or three maybe, I paid Cook One Hundred ollars
(&lgg.;&) for work on the boat.
Q-==- "Mr. Powell, have you paid out any other money on
this property for the purpose of perfecting the title
thereto?"
Mr. Hogan=-" I object to this question in that it is
irrelevant and immateriel. It is not inclosed in the
references.,"”
A, "I paid Gertrude Scott Fifty Dollars (§50.00) end
Fifteen Dollars ($15.00) for Attorneys fees for getting that deed,

all total Sixty Five Dollars ($65.,00)."

The clearing of the property, and the fence that I put
around the property enhanced the market value of the property.
The lend was from Seven & 50/100 Dollars ($7.50) to Ten Dollars
($10.00) an acre, that is the cut over pine land, not the culti-
vated land. The cultivated land was worth from Twenty Dollars
($20.,00) to Twenty Five Dollars ($25.00) an ascre. This land has
been rented every since we have owned it, we have also rented the
house, this house is known as the Williem Bishop old place, it
is across the road, and a different piece of land from this, and
also a bit of cleared land with the house. There has been 10 acres
cleared on the last tract, and hes been rented together with the
twenty acres of Howard Bishop land, T have received from One Hundred
" ($100.00) to One Hundred Twenty Five Dollars ($125.00) a year for
the house and land, the house and garden usually rents for Sixty
Dollers ($60,00) a year. Two Dollars ($2.00) an acre is as high as
I have ever been able to rent the land for. The trade that I made
with Mr, Taylor was that he was to have the house and land for One
Hundred Dollars ($100.00) and if we got a tenant for the house, it
would be rented for Sixty Dollars ($60.00). This was readily rented
%o Mr. George Johnson for Sixty Dollars ($60,00). George Johnson
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paid Sixty Dollars ($60.00) for the house and garden, and Taylor
paid Forty Dollars ($40.00) for the 20 scres of land. I do not

know of any land that rents for more than Two Dollars ($2.00) an
acre., I know of no land that was sold for more than Ten Dollars
($10.00) an acre. The money that has been testified as having been
/?:g; renting, for the Respondents, and the improvements are as
desceribed in the Bill of Complaint, this is the N. W. % of the N.W.%

ond~ ;0 'B
of Section 30 axe the4land§ thet I have testified of.

CROSS EXAMINATION OF MR. R. F, POWELL, BY MR. HOGAN.

I took possession of the land about October 12th., 1917,

I simply took possession the same as any man would have. Babe

Bishop was cultivating on the 10 acres of land. His corn had not

been gathered and his hogs were running over his field and our own

fiel Babe Bishop was not on that land in 1918, The land was
J;:E:Ej subject to Turpentine 6£%£:£1;ﬂ. The leases took effect in
1923, 1924, and 1925, all total, I received Five Hundred Thirty-two

& 08/100 Dollars ($532.08). I don't remember the correct date that I
got this lease from George Johnson, a year ago perhaps two years ago.
The figures are Five Hundred Thirty-two & 08/100 Dollars ($532,.08)
These figures are correct, I know that these figures agree with miﬁe,

I can produce my figures. The date of this is the 20th day of November,
1922, marked 100 in Everett & Boykin office, it 1s their office

number of the leasé. There were 7968 boxes, the boxes were put up

on fifty acres of that land in Section 19 described in Howard Bishop's
land, and not in the estate land. The land not in Howard Bishop's 1}, whi
lend is the W of the NEZ of NW: of Wk of NW: of SW: and f§& of swﬁ>2f
SW+ all in Section 19 TP 6 S R 3 E makes 50 acres in Section 30. E%

of NE+ of NW%, 20 scres on the 76, I know how many boxes there weﬁe on
Howard Bishop's land, but I don't have the figures with me, it was

made in 1923 when the boxes were hung. Mr. Gor® and I made the count,
I know there are 1200 boxes w nted on that land, I do not re-
member the number of boxesqwgzigﬁgafiguring, I can figure it in 5
minutes and tell you exactly how many boxes there are. Sixty Six

& 53/100 Dollars ($66.53) was the amount I received for the 3 years
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] estate
that I leased}the /land, and I can figure the number of boxes from
the price as stated in the lease. I was paid Sixty-Six & 53/100
Dollars ($66.53) for the lease of the estate land, vaid by check.
When you rent land for turpentine operation, they usually give you
so much for the thousand boxes, and they pay you the final payment
when they are put up and counted, so when the final payment was
made, by counting the number of boxes on the estate; at that time
they did not give me a separate check. I have that record, I have
it at home, Everett & Boykin have a record in thelr office. I can
prodtsz Eggfhiggord. The difference between the number of boxes
upon,the-—estate land and Howard Bishop's land, I don't remember,
I have a record of the exact number, that is of Howard Bishop's
land, my land, and the estate land. I can figure the amount of
these lands. I cannot remember -‘&ay-1ittle thing that happened ten'
or fifteen years ago, I will figure it out for you. I can figure
the exact amount in five minutes for you. f&ggze the number of boxes
by figuring it out, that is how we derived at it at the time the
boxes were cut on my land, at the time the boxes were counted. Mr.
garr and his men counted the boxes and gave me a record of it. In
1925, I re-leased those same lands. Personally, I did not count the
boxes, the men that were in charge of the turpentine, George Johnson,
counted the boxes, he gave me a memorandum., I have the record that
he and I made out together, I have the papers, and Mr. Johnson has
them too. We made the record out together and he kept one copy, and
I kept one. He had the number of boxes on the land, this 110 acre
piece . I have the record of who I rented the house to in the year
of 1920. I rented the land to J. R. Horton together with the other
land. The entire contract with Horton is in writing, I will bring
you the lease. I specified what was to be paid far all the land and
building and improvements. The building is a nice resident with a
garden., That is the William Bishop old place. The house is in good
repair, but unpainted. I have had to put a new roof on the house,
the house is ceiled, there is four rooms and a big hall way, and a

separate building for the kitchen. The house rents separately for

Sixty Dollars ($60.,00) a year. I have received this amount for a
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& number of years. I rented the house to Johnson separate from the
land. I rented the house to Johnson another year. The year that
Sam Taylor rented the land, the house was rented., I rented the house

to Gore when he was there for Sixty Dollars ($60.,00).

ﬁ?**; put down 300 post, one rod apart, I inclosed a 20 acre
tract’as long as it is wide, half of a 40 tract, 80 rods long and 40
rods wide. The post went around the entire fence . I made no new
fence on the east line. The State or County did not wire it, I paid
for the entire fence, I paid 25¢ to set them in place.

It is doubtful if there could be Thirty Dollars ($30.00)an acre
gotten out of the land at the present conditions, I think that it
would be a reasonable price. In 1917, the land would have cost Twenty
Dollars ($20.00) for clearing in that vieinity. I think the Howardl
Bishop land, when I took possession of it was worth Thir$y-Dellars (830.

00) an acregov Lht s et Lard, g B o 00 S Oaen v e
Clearel Qo Ao

The mortgege on this property was for One Hundred Fifty

Dollars ($150.00). I don't have the check-g;;m Dommie Cook. I paid

Bishop Pdfty Dollars ($53;ﬁ%) at the same time by cash. I paid

De Ze grove Seventy Five Dollars ($75.00) by check, I paid Cook
UM"Seventy\ Five Dollars ({{?5.00) by check, I may keve the check now.

I paid Gertrude Scott Fifty Dollars ($50.00) for Warranty Deed by

cash, I paid Two Hundred Dollars ($200.00) to George Bourges for

that same title, I couldn't get his title for less than Two Hundred

Dollars ($200.00). Bourges lived in Pensacola. There is the Deed

from Gertrude Scotte.

RE-DIRECT EXAMINATION OF MR. R. F. POWELL, BY LR. GORDON. :

The lands which were cleared ba1onging—te—Biﬁhup*S‘EBtate’

or—te—Howerd Bishop or myselfy I have not made a penny on any timber

other than using a few cords for fire wood for my own use, and all

wouldn't amount to more than 10 cords, and for more than 25¢ a cord.
Never sold a dollars worth of timber. I let a poor old man cut down
a few small poles to burn charcoal, and get a few pennies to get some

bread for himself and wife, he didn't burn more than 5 or 10 cords of
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wood,
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ORAL EXAMINATION ON REFERENCE:

I, T. W. Richerson, as Register hereby certify that the
foregoing deposition on reference was taken down in writing,
it was agreed by Counsel that said evidence be taken by
stenographer and left unsigned by the Witnesses at the time and
place herein mentioned; that I have personal knowledge of personal
identity of said witnesses; that I am not of counsel or of kin
to any of the parties to said ceuse, or any manner interested in
the result thereof.

Glven under my hand and seal, this 24th day of July, 1930.

ol £

“Register.




5;7172{! 4(ff' '

STATE OF AIABAMA, . ) - ‘ —
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THIS IDENTURE,made this [Q..day of ...0RRTUAXY....A.D. 192 8
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T veseccrrenensnsnssssessss  BOEXKWETe (hereinafter called the Iessor.®) of

....?&‘J‘.qtyj'p.......County,State of «....AlBREUR, | g HErlav.THRD.. SQ...
(nereinafter called the lessee..) WITNESSETH:
That the lessor®. for the consideration hereinafter mentioned, hereby

lesses to the Iesaee..,§4¥Q¥¥.hairs,successors or assigns,the pine timber

standing on the following described lands, lying and being in .J?f;fQQ%?.......

County,State of Alabama, toﬂw;t- Rty

S miReE R ¥ of. i 9.1'..5-:1‘}4124.1‘% of Ni of S .
o SWE, Bec. 1 R e o e e XS Wid of i b sn{.—

e oQF WV LgEs - 4. a-orea--m S!&useme 3008y 00 ;T G50y p R S Hu gy 0OR~
.. laining Qz res, more 01‘ Jtess; plso an undivided three-sevenths

“{aterest’ i E""f hh? W3 and + of Wt."" three~sevenths of
.+ -0R@- balf. dntevest. m.szw-of kg 5000104 +To- & Boye R- :H:.f—-----

#
2 o
® 2 s e a8 s 0 eSS EE S AEE " ....-.,...,r‘-l.\-*{ -l.otﬁillll."c{“'.y LR B
/- ¢

’;’.-“-r;-t-;----vpu-‘ﬂ‘-\-bo‘{f-l'.n---o-o..--o---.----—o-o

{..t..ao.o---o--c-.----,o-‘-_# /7

-~ ~ ‘_ Py r 1
)7"' j! J:‘ : Ol # !‘. .’.tjﬁ* - Ll . . L ®e w0 Ll
The Lessor.?guarantee..tnat no part of the above described lands consists
of United States Homestead Iands not proved upe.
The lesse€... to nhave the right of ingress and egress to and from said
lands and the right to work the pxne leber thereon, for manufhcturlng Rosin and
and Spirits of Turpentine, walEhi EH R U S R e A S RS B e S R

Wmmmmm For Ghe AT Eenn ofieelh. . yo

or for less time at lessee.. option,on all cups hung on said timber.The term
of working each lot of cups to be gin liarch 5 .,after same areﬁ % «All rights
of the lessee.. hereunder shall terminate on or beforc .. 18C, 9l8 Q.

R )
e R e T i R I T R R R T R )

Any tenant hercunder may place any improvements desired on the lands
nereinabove mentioned not inconsistant with the business for which this lease
is made,and may remove any or all of said improvements at or before the expi-
ration of the last of the tenant's right hereunder. Broken cups replaced or
cups rehung on same faces,when once counted,shall not be counted again. Iessce..
may remove cups and aprons from trees covered hereby.

The 1pSscC. agree.. é§ pay to tnc Lessor?..%184¥ heirs,successors or
assigns,the sum of s S oll rs_per thousand cups hung on said
timber,payment to be as follows: jzi<4.§§,....-Dollars,cash receipt of
whicn is hereby acknowledged,the bala € he cups arc hung and counted each
52850

For Lessess three-sevenths interest us .-,bove le.B.C.l:.ip.E.“d.‘!",l-lg.gi}f_;.]__]‘

L R L R R R N i‘.éno'.-"'u' -onoo---u

receive three=-savenths o 70.00, or $30.00 per thousand cups.

L e R R L R I R B A I A I T I R B SR I R B B B T T N SR N R B B O N

The Lessors. 8gree ...peslnat the lesscCe.es,may assign this lease,as to
the whole or any part of said premises for the whole or any part of said term,
and may place any tenant or asignse thereon,or in posession thereof,without no-
tice to,or the further assent of the IessorPe..

And the Lessor&.. covenant «..ethat .. .526V......ha'S...full right to
uake this lease and a clear legal title to seid premises and that .144Z1ﬁ“7/
will warrant and defend the LesseCese..in tac posession thercof,during the con-
tinuance of this loasce

IN WITNESS WHZREOF, the partics hercto have hereunto sot their hands and
seals,the day and year first above mentioned.

",

7

Signed,Sealed and Delivered in the Pru;fnce of

fort! ,-'\CJ'

¢ ,
.é.. --.Ji-..:.:?TTTT....-(S@&I)

{...‘.j.aml.i.w‘.‘r...... .(...(Scal)

j;L.g...V.;JFfI...a’&e’......
/Mf\fﬁ«/p.‘ﬁ.%(swyj

/.._..J : Y
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(If wife signs lease,name her in this acknowledgment)

STATE OF ALAbAMA )
88. Ly oiwae WG v o sk VIR S »e e b

- . - % & ® ® " F e s .colmty)
B T2 e e RO L R .in and for said State and County,do here-
LY BT TAL VP ROD it soms TR e e o » I (= 05 U 1 By Ao o, i o S ~.his wife

whose name ..,signed to the foregoing instrument,and who....known
to me,acknowkedged vefore me on this day,that,veing informed of the
contents of this instrument.......executed the same voluntarily on

the day the same cears date,
Given under my hand,and official seal,this the ......day of......

"""" -A.D. 192
STATEW ) --------- e s 9 09 8008 s a s s a s e a5 e

68, .
R R County) I,-o ------- .-o.-a---...._._'_;l—'ﬁ‘.
S TS e R PR .in and for said State and County,do here-
by "certify ‘LHAT. . e L i B e a subbcribing witness to the fore-
going-instrument,known to me,appeared before me this day,and being
ERGERIELELe0 SO o wu sermmamisiassssim enie s « -1y S S RS S S e

the lessors therein mentioned,voluntarily executed the same in ....
presence of the other subscribing witness,on the day the same bears
Aate  EhET «aweie e attested the same in the presence of said lessoT.-
and of the other witness,and that such other witness suscribed......

name ....as8 a witness in affiant's presence.
Given under my hand and official seal this the ......day of........

I.ll.'.l.'..IA.D' 192

® % B 8 8 S B &8 E e s s ® 6 Sum & & & & 88

STATE OF ALABAMA ) :
S L R P TPV E 1) s FOT"Vvalte TecelTvedaTTTN vt . . sheTepy
assign, transfer and,. gol over UNLO. weiee v av oo eiaiis « miesin s BUOCEBEOT S

and assigns,all .....right,title and interest in and to the within
lease,and any penefit to ve derived therefrom.

Withesg-: .4 vechand. dand. s8ak. te this .. ve 08y 0f s oo aweesn sedoDe19
Signed, sealed and delivered in the presence of

‘l.....l....."...(seall)

L L )
- - L]
by

[

%" & & & 8 % ° s e s s s T e 8 s - & « = 2 8 00
---t-cl--.lln..-l.l.oo.l.....(seal)
@ % % 8 8 8 0 8 B s W s s B s oEeE L] DO e e e e .......'......'.'.(Seal)
B schend ol
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TURPENTINE LEASE.

STATE OF ....».

/ Gi W ey CO/I;TY
THIS IN = Talle. thinie el e day Ol
50 WL}M% IR

between...

Count; £ _.and State of ... T
ounty of ...

Mobile and
Party of the first part and Everett, Boykin and Company,

(party of the second part,) of the County of

State of Alabama.

%

W i i i i erved to be
ITNESSETH, That party of the first part for and in consideration of the rents hereinafter reserve )
Ha:«?_~.demised, leased and by these \i

paid, and the covenants to be performed by the party of the second part,
timber

_.demise and lease unto the party of the second part their heirs and assigns the pine
/

presents Do...

now standing on the following lands to-th

| @'z:::nff"/wr?m
é’ ﬁ/ww ASla/% ok Il s

TO HAVE AND TO HOLD. the-above described property, with the right of ingress and egress to and from

the same, to be used, worked and operated for the purpose of manufacturing Rosin and Spirits of Turpentine for the
full term of three years from the date of hanging cups on any part of descr:bed tract Tl;e cuppmg of the timber

to start not later than/ A /?2’3 Gond. /%/Aﬂ /W—/?ZS

The party of the first part, reserves the right, to clear off and improve any part of said lands, upon paying

back the proportional part of costs, of Cupping, unearned.

And the party of the second part does covenant and agree to pay to party of the first part,. eirs and

assigns the sum of..

paid as fol%ws 32.0“ L/

g ﬁ Dollars per thousand boxes, the same to be

cash receipt of which is hereby ac nowle;lged balance.. I

And the said party of the first part does further contract and agree that party of the second part shall be at
liberty and have right to assign and transfer this lease, or sub-let the whole or any part of the said premises for
the whole or any pary of the said term, or place any tenant or assignee upon the said premises, or in charge or

possession thereof, without the knowledge and consent of party of the first part.

And the said party of the first part will warrant and defend the said party of the second part in the pos-
ession of above described premises, and the right and title to use the same as herein above set forth during
the continuance of this lease.

IN WITNESS WHEREOF, the parties to these presents have hereunto set their hands and seals the day and

year first above written.

..Mh—fﬁ"“*’"

T g isunn ] e?' e [
’ Ay e f £
) / ’/ C/ IR & s F 4
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. STATE COF ALABAMA, ) >3-" HANL .

1 L]

. gs
o +»+Baldwia . . . County )

THIS INDENTUR

% mede this, 20 1’; 94! -« day of ,. oEiEzzl 3
between R...E. '.éawell.,. Ang Laung JA.. :Rawe.LL,

| i3 wife ,and Qla LRawell ...
---.hlﬁo-(i&ughteux-.-.... :

..,..“I..I..l..
Ql.l."....l..l.........l"..'

---------- =
....... '."..'-"!...lilioiano

............................... Lessor.?)

N G
.............. “11¢-County, State of,.......N0\ ... .and BVRETT & BoviTy

...............

¥ BUS b Anea i s annas s s OF xliobi_,]?..g\’County, Stale of Alabama (hexein called 4
g fBne LesseeE YT NS IR TH v e - - e

\ 2l S = - -
\. That the Lessor.s .for the consideration ‘Heréiddfter mentioned, hereby

g SRR+ N , : , ' '
& leasey 0 the Lessees, their heirs, successors or assigns, the pine timber

Coundy, State of Alabama, to-wit: Wk.n€N&E. 2 .of Nl ahd ., &, of

LI i )
.........................

N, W. t,of S, .W:.”zt and N. 4 of W. % of S. W. + of S. W. } all in Section
,,,,,,,,,,,,,,,,,, '..4..‘...‘...l...0...'......;!.!-0¢Ol.!t.!t“-lltcl.l't.liuo...lnoo.-.'

19, T. 6 5. R. 3 Rs Baldwin Cousty, Alabana. i‘Also S. B. # of N. W. %4

--------- AgRalatod a9 A g 4 4 T T 4 % &
ﬂ.‘.l"l‘l‘.l‘..l'.......l.lI‘lI..l..“...l.ll..'l .I'l..'.!-l!.l.'ll.'...'.ll'

+ and . 4 of N, B. + of N. W. 1 and S. B. } of N. W. % less 4 LE

. .
=
OLO.. .l‘.lll..l.."..l..tl.l‘-.'..0.‘.!.........!!!!-I..ll..l.l.....

..........

acres, more or less 1so undivided 3/’? interest in E. # of N. E., 4 of

l!‘.l"...lll'-!l‘-l'iciotoohbcllttl-&-lcl".loc..l.....‘l.'lloooooo
Ne¥. w. 4 and S. %‘of N, W. 4 and B. + of N. W.'%4 of 5. W. 2'and N. E. & 1
2 z - : . : e e *:—-i .
ﬁ of.S, W. + being in ®ll 81 acres, more or less, all in Section 19, T 6 S. ;

lll......l..l..l'.l.....l!li‘l!ll......!.l.l-.....

X i T Dt
S Range B’EJ Baldwin County, #labama.j / §
'?ooo...o.on‘ onoano0--0ti-to-uototul{c‘%uui‘ﬁ,irﬁ;oc.‘na-oto---oc-otc-.c'-.vuo-

.....

.....

ds "and ‘the 'right tp 'r&dz"k’:é i'é"ipine timber thereon, for manufacturing
\ W(min and Spirits of Turpentind) with the right to take such of said
imber as may be regupiyed to furnish cooperage for said rosin, for the
18 Sfull term of.! - ﬁf...yeara, or for less time at lessees option, .on
z§ all cups hung on"said timber. IXhaxkexmxafxwaxKingxexsixksix
gdmﬂ """""" s ARl rifhta g} the lessees here~
N 3

S

.....

Sy xaf KsX R ume Xu
der shall terminate on or béfore..Ys¢sRiey,9

- Ry oo - s

...........

se 2 s s WHETNHENT N & o VT IV RE . F.olv+ien

Any tenent hereunder may place any impovement desired on the lands i
hereinabove mentioned not inconsistant with the business for which this |
lease is made, and may remove any or all of said improvements at or before
the expiration of the last of the tenant's right hereunder. Broken cups i
replaced or cups rehung on same faces, when once counted, shall not be 4
%oﬁnted again, Lessees may remove cups &nd aprons from trees covered theree !
Ve

The Lessees agree..to pay the Lessors.itkeir.heirs, successors or assigns,
the sum of TRiY{X.fiv¢Dollars per thousand cups, for all cups hung on said
timber, payment to be as follOWBi=e..csse....Dollars cash, receipt of which
is hereby acknowledged, the balance as the cups are kumpxumixcounted ®usk

Exxuwnys» Payment to be $295.59 cazsh. On cups owned completely by lessor
1383553 a0 1o AT Uhaed And ons Half SBnthonel ooy SeRbetely Y dessats
lessees ‘are 16 pay 3/7 of 'threéé ‘and one half cents pen cup settlement to
be made ‘whentalrr eopsare ‘eoanted; *whtenc s o pecaL 340N AS *hopsthle ot

L
-.ooo-t.-cl--.-na'.l.l...uoclo.h!ﬂo........0..OOQRDIOG-DOCCCl.l...l..!

et i



as to th
A 8 o ...that the Lessees may assign this lease, as
whcleTEg ﬁﬁ;“%ﬁit %%rzgid premises for the whole ox any pagt of gaid ;erm,
and may place any tcnant or assignee thereon, oT in possession thereoi,

without notice to, oxr the further assent of the LesSOTSw.wees ™ " 777"

' : this
the Lessprs,..sovenant that.tbﬂ?ha?@..fgll right to make
1easéﬁzgd“clear lggal’title to said . remises and thatFPgywill warrant

and defend the Leaaeﬁa,in.the.poaaeasion.thereof.-during-the-continuance

"of this lease. :

...IE.WITNEBS,NBEREOP.-the-partica-herato-have-herennto'set'their‘handa

"and seals, the day and year first avove mentioned? B L e it
. ....Sign;d, Sealed and Pelivered in-the Preésence 58" ) 5%%@4@4&%%%;T.bhA

........ 3 S LSS s b )0 .-SN
BV L VIS o o waavs vV R RIS Y T TN
B il sis an 8 v 55 5 5 o8+ Akt ' ; - .4% : WL{_SEA.

..............

STATS OF ALABAMA, - ) X

wind e
e e o
a JA)K JiiStadiLiatiis s s oin and for sald Stale d County, do hereby
certify thab:s/ ot i o cand Serorits e LGl s bl wife
whose nameSAusigned to the foregoing instrument and who 4+ ~known to me,
acknowledged before mg on this day, that, being informed of the contents

of this instrument. .execduted the same voluntarily on the day the same
bears datéd  Given uwder my hend and officlial seal this, the e A=

cday ofey ATl TV is v ol Q . :

----------------------------

lessores..sand of the other witness, and thalt such other witness subscribed
sssessNAMBs....28 & witness in affiant's presence, g,
Given under’mw hand and official seal this th@esseseeessday o0feseeeA.D.19

L LA I O B R B R T O B BRI B IR B AN RN RO BN B A NN ]

STATE OF ALABAMA g = ' -
F Aty d .8 88. For valure received,....hereb
..n....-.-.;..-..county ) "‘!""""""""""‘.'" yassign'

transfer and set oveYr UNTOe .. cceseivesssenccernneselits Successors and

_‘.“gquggq[.qy{ﬂﬂ..ﬂqﬂgight, title and interest in and to the withinlease, ,

..............

and any benefit to be derived therefrom.

....... JARE BT oo B Bpspes oo BRPOP s taerste e e e e e AR i

- Signed, sealed gnd delivered in the presence of

o an oo S R S e B TR S SRR T i A B
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L S B A . . ¢ - .
i gip g T ‘°‘. ‘:" fJ'.'.' RNV TN VNS “.’.'.g. C e preracetereratatatetaete e e e e e ate s e e DMALY c
LY B

D I R L E TR T sereseesereesacsaenees BlBAL J\L

e hl

{ -ﬂ'(,". e ™ % _;-\
"ff i ‘ , ‘?}7\{\ s
ogz I \

........
.........
-----------------
.....................

............
...............

.......
.......
...........
-------



HOWARD BISHOP,
Complainant,
-V8~ IN THE CIRCUIT COURT OF

LAURA A. POWELL AND OLA POWELL, BALDWIN COUNTY, ALABAMA.

e g S S Wl S S e it

Respondents. IN BEQUIZLY NO.

INTERROGATORIES PROPOUNDED BY THE COMPLAINANT TO C. Ve JOHNSON.

First Interrogatory: In your examination as a witness
for the respondent, you testified that you have a correct count
on every piece of the Howard Bishop property and the Bishop
lend. Please state whether or not you have in your possession
the count of the turpentine boxes on Howard Bishop's land, viz;
The Northwest quarter of the Northwest gquarter and the Southeast
quarter of the Northwest quarter of Section 30, except four acres
in the Southwest cornmer of the Southeast quarter of said Northwest
quarter of said lands, in Township 6 South, Range 3 EBast. State
whether you have the count of the turpentine boxes cut on the
Bishop land, being the East half of the Northeast quarter of the
Northwest quarter, and the South half of the Northwest quarter,
the East half of the Northwest quarter of the Southwest quarter,
the North Bast quarter of the Southwest quarter, the West half
of the Northwest quarter of the Southeast quarter, also the
Southeast quarter of the Southwgst quarter, all in Section 19,
‘‘ornship 6 South, Range 3 Ea.st'. Baldwin Coﬁnty, Alabama. TE
you have such count or the "corrpct count"™ as you desecrib 'it,
please mark it Exhibit "A" and pttach it to your deposéé:on.

Please state the number of boxes cut on each subdivision herein-
ahove described during each year in which you operated or had char ge

of the turpentine operations on said lands.

e £ 4

Solicitor for Complainant



Said witness resides near Kairhope in paddwin County,
Edward ?. Totten, ksq., whose address is rairhope, Ala., is
suggested as being a competent person to take the deposition

of said witness.

ﬂ Solicitor for Complainant

wé\"accept service of the foregoing interrogatories this

r

50 dey of August, 1930, and waive further notice thereof.

Solicitors for krespondents
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_..MISSION TO TAKE DEPOSITIONS. Moore Printing Co., Bay Minette, Ala.

The State of Alabama,£ CIRCUIT COURT
Baldwin County

To Hon. Edward P. Totten, Fairhope, Alabama:

KNOW YE: That we, having full faith in your prudence and competency, have appointed you Com-

missioner, and by these presents do authorize you, at such time and place as you may appoint, to call before you

and examine

——I-—-F-—Gmwo—-u;é C. V. Jehinson

as witnesses in behalf of Complainant in a cause pending in our Circuit

Court of Baldwin County, of said State, wherein

e ~ Howard Bishop

Complainant__

and

Iaura A, Powell and Qla Powell

Defendant,

on oath to be by you administered, upon interrogatories

= to take and certify the depositions.. of the witness_.eg and return the same to our Court, with all convenient

speed, under your hand.

Witness 4th _ day of September 19 30

/
//%;WM\,W

REGISTER
COMMISSIONER'S FEE, §

WITNESS' FEES, $

N
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The State of Alabamé}

BALDWIN COUNTY
CIRCUIT COURT

Howard Bishop

-

Complainant_‘g;
VS. B

jve
Leura A. Powell and Ola Powell ﬂé}

W

Defendant—

COMMISSION TO TAKE DEPOSITION

COMMISSIONER:

Hon. Edward P. Totten,

Fairhope, Ala. %

WITNESSES: 4




VAN ANTWERP BUILDING

Miobile, Ala.

— £
¢ se F. Flogaw
ll:\m. _and Counselor atLaw

ﬂOD. .5‘. W. Hare,

Rt

Judge Twenty-first Judicial Circuit,

Monroeville, Alae




GORDON, EDINGTON & LEIGH
ROBT. E. GORDON ATTORNEYS AT LAW
DAVID H. EDINGTON 1011-15 MERCHANTS NATIONAL BANK BUILDING
NORVELLE R. LEIGH, JR.
MOBILE,ALABAMA

WILLIAM HAMILTON

May 7, 1931

Judge F. W. Hare,

Judge of Cirecuit Court,
Monroeville, Alasbama.,
Dear Judge:

Mr., Hogan states that you were expecting to hear
from me in response to two communications which he addressed
to you sometime ago in the Bishop case, in which you had
requested that he write a decree, I was fully of the im-
pression that this cause had been submitted, that the Regis-
ter had held a reference to ascertain certain amounts, that
he had reported same to your Honor, that you had made up
your mind as to the equities in sald cause, and had requested
Mr. Hogan to write a decree in conformity therewlth. It
seems now that he has taken the attitude that no submission
has ever been had, no reference has been held by tThe Register
for the ascertainment of certain facts and figures, snd that
the case is still open for discussion,

If we remember correctly, Mr., Richerson made his
report and to which we filed exceptions, and as we thought,
Mr., Hogan at least wrote you a letter asking that cer-
tain corrections be made in said report. In these two
communications now in hand, he 1s questioning the correct-
ness of certain items which were reported by the Regilster

and which, we were informed, were passed upon by you before



#2
writing a request to lir, Hogan for a decree.

Tn the first communication he asserts the proposi-
tion thet the holders of the instrument in question, even
though it be declared a mortgage, would not be entitled
to permanent improvements upon the redemption of same.
Answering this, we call attention to Section 10145 of the
Code which expressly provides for permanent improvements
to be embraced in the charges taxed against the party who
would redeem, In construing this section, we cite the
case of Wootten vs. Vaughn, 202 Ala., and on page 684, and
quote from said decision as follows:

"Only after an offer to redeem from mortgage

foreclosure, accompanied by a tender of the

amount required under the statute to effectuate

such redemption, and refusal on the part of the

person of and to whom redemption is properly
sought and tendered, does a purchaser in posses-
sion, a junior mortgagee, become liable for waste
thereafter comitted by him or for accruing rents
thereafter collected by him from the lands as
ovner by purchase,"

So it would seem that there are certain prerequisites,
and unless they are complied with, the purchaser would be en-
titled to all of the rents up until the time of redemption,
In this case no demand was ever made upon the owners, lrs,
Powell and Miss Powell, for any itemized statement, but a
letter was written by Mr. Mitchell to Mr. R, F. Powell, who
1s not the purchaser, and in which it was stated that Mr,
Bishop did not even know what he owed and asked for certain

information, This is no demand as is required by law.

Furthermore, itwas not addressed to the purchasers, and sbove



#3

all, it was no offer to redeem, no tender of any money what-
soever, nor has there ever been any tender of any money.

The law as to the tender is mandatory, where the mortgagor
hopes to save himself from the costs of permanent improve-
ments .

Mr. Hogan also suggests that, and cites an authority
on the theory that the letter addressed to Mr., Powell by lr.
¥itchell is binding upon Mrs. Powell and her daughter, and
that Mr. Powell'!s conduct would be a charge against the
purchasers to the effect that they repudiated the relation
of Mortgagor and mortgagee and denied lir, Bishop the right
of redemption, The facts in this case do not justify this
theory on the part of Mr. Hogan, nor will the authority cited
be stretched to that extent.

In his last communication, he raises the gquestion
that the respondent would not be entitled to interest on his
money. In this connection it will be noted, and in conformity
with what we argued above, that Mr. Powell was not the proper
party to whom said communication should have been addressed,
and, as Mr, Hogan expressly says: "Powell did not furnish
this information and repudiated the relation of mortgagor
and mortgagee and claimed that the other respondents owned
said lends free from any claim of the complainant." So it
will be seen that prior to the filing of the sult, Bishop
was advised that Powell did not own it but that Mrs. Powell
and her daughter were claiming it, and yel, he has never

-made any demand upon either for the amount of the indebted-
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nor has he ever made any offer to redeem from them, nor has
he ever tendered the redemption price, nor does he aver or
show that Mrs. Powell or Miss 0la Powell ever repudiated
Bishop's claim, ever denied claim, or did anything to pre-
vent or excuse him from meking a legel tender of money.
Mr ., Hogan cites no authorities to support this contention
nor is there sny evidence showing that Mrs. Powell or Miss
Powell did or said anything to prevent & tender, and cer-
tainly they hed a right to protect themselves if suit had
been filed.

The case of Arrington vs, Blackwell, et al cited
has no bearing or connection with the facts in this case,
It is entirely different, as Mrs. Powell has been in Failr-
hope constantly, Mr, Bishop knew she was there, nor was it
shown that Bishop ever had one dollar with which to redeem
this property.

The next proposition is that Mrs., Powell and NMiss
Powell should be charged with rents for the lands, even
though said lands were not rented during said years of their
possession. In support of this, Mr. Hogan, cites Smith vs.
Stringer, 220 Kla, 353, and quoting from that case:

"And if mortgagee was in possession through

tenants and failed to keep the property leased,

he is accountable for the loss of rents and

profits to the extent only that the loss

result from his wilful default or gross neg-

ligence, which, in such case, is defined as

failure to use reasonable care and diligence."

There is not a scintilla of evidence to show that

respondents did not use reasonable care and dillgence in

attempting to keep the property rented, and if they were
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unaeble to rent it and it was not rented, then it would be
very inequitable to charge the purchaser with rent for
such period of time as said property was unrented.

We respectfully submit that there is nothing
new for the Court to consider in these last gquestions,
and that said claims on the part of Iir. Hogan are without
merit.

We respectfully submit that the cause has been
submitted, the reference has been had, Mr. Hogan did or
did not Tile exceptions to the Hegister's report, the Court
has studied the case and requested Mr., Hogan to write a
decree in conformity with the Courtt!s ideas or right in
the premises, and therefore, state that this should be

written in accordance therewith.

Respectfully submitted,

GORDON, EDINGTON & LEIGH

" REG/L

q.C. Mr. Hogan
/



HOWARD BISHOP, )
| Complainant,
IN THE CIRCUIT COURY OF

BALDwis COUNTY, ATABAMA.

LAUKA ¥ POWELL AND OLA POWELEL,

Qg st Nl gt St s St P et

Respondents.,

..,pon. F, W, Hare, L

Judge Cirouit Court,
pay Minette, alabama.
Dear sir: ' ¢

The Register's report is not before the writer. TFor
that resson we are unsble to check the figures as stated in the
proposed decree. We assume, however, that they are correct.
4&: appears from this proposed decree that the respondents

ggg:ég;ﬁn 8llowed oredit for permanent improvements claimed to
huve been made by them. We believe that the authorities support
the proposition that the mortgagee in possession is not entitled to
expenditures mede for any permanent improvemsnts. this is true even
where the mortgagee is rightfully in possession, such has been
the holding of our Supreme COurt; In the case of the american
Freehold Land Mortgage Co. va. Pollard, 32 so. 630, 132 aAla,165,
we find the following language, viz:

“The mortgagee ie entitled to ceredit for expenditures
making repairs and paying taxes, and where there argmgharg:: fo:'n
rents for lands, such expenditures should be deducted from those
charges, Blum va, Mitchell §9 ala. 5635. whe mortgagee is not gl-
lowed to increase the cost of redeaming by reasen of impr ovements
88 distinguished from repairs, or to be charged with remts or

rental vaelues in so far as they r ot ar
imprevements™, a8 They represent an incresse from sugh
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the foregoing case was approved in the case of Harris vs, )
Jones, 188 Ala. 638, 656 Seo. 956,
A similar rule is laid down in the case of Gresham vs. Ware,
79 Ala. 192, viz:

. "When s mortgagee ikm in possession repudiates his relation as
such and olaims the property as his own, denying the right of re-
demption, he will be treated in equity as a wroeng-doer and is not en-
titled to compensation for permanent improvementes".

¥he record in this case shows that the respondents have
. regﬁdiated their relationship of mertgagee and how bitterly they have
contested the assertion of the rights of the complainant. Fhey heve
placed themselves in the category of wrong-deer, as definmed by the
foregoing quotation. ifhey should therefore not be allowed any
recovery for permanent improvements.

It may be noted, however, that in the case of the American
Freehold Land Mortgage Co. vS8. Pollard, (supra), no distinction was
maée be tween the case where the mortgagee repudiated his relationship
anfi where he did not repudiate such relastionship.

In view of the depressed financial condition now prevailing,
we suggest that the complainant should be given four to six menths
in which to redeem the property. according to the writer's in-

formation it is very difficult to borrow money on unimproved country

lands in Baldwin County at this time.

Respectfully submi tted,

Jern T
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HOWARD BISHCP, s
Complainant, s
IN THE CIRCUIT COURT OF
:
BAIDWIN COUNTY, AIABALA.
-Ve~- :

IN EQUITY.

- F. -.' NTIJJ, .-JJ. IJ’

Resupondents.

I, Ursula Tunstall, under and by virtue of an
agreement by and between Judge Jesse F. Hogan, as
Solicitor for the Complainant, and Robert E. Gordon, as
one of the Solicitors for the Respondents, in the above
gaid cause, which is now pending in the Circuit Court
of Baldwin County, Alabama, on the equity side, do
hereby certify that there came before me, R. F. Powell
and Laura A. Powell on the 19th and 23rd of July, 1929,
and R. F. Powell on the 3rd day of August, 1929, 2t
the offices of Gordon, Edington & Leigh in the leaher
Building in the City of lMobile, State of Alabama, who
are witnesses for the Respondent in the above said
cauge, and that each of said witnesses, after being duly
sworn to tell the truth, the whole truth and nothing
but the truth, were examined orally before me by Robert
E. Gordon, as Solicitor for the Respondents, and cross-
examined by Judge Jesse F. Hogan, as Solicitor for the
Complainant, and their testimony was by me reduced to
writing, as near as might be in their own language, and
which testimony is hereto attached, togetier with
Exhibiks "Aw, %Bt, oge, npn  uEw “4FE. and #GH, bub
which is not signed by the witnesses, in conformity with
the agreement of the said Solicitors of record as hereto
attached. And I further certify that I am neither of
counsel nor kin to any of the parties to said cause, nor
in any manner interested inthe result thereof.

Witness my hand and %fal, thisééﬁéhay of August,

%&(LS)

lcomm1851oner

1929.

N



HOWARD BISHOP,

Complainant, IN THE CIRCUIT COURT
-V 5= ; OF BALDWIN COUNTY,
R. F. POWELL, ET AL, g ATABAVA,
Respondents. IN EQUITY.

Now come the parties in the above cauge, by their
respective attorneys of record, and hereby do agree that
the testimony of R. F. Powell and ILaura A. Powell,
witnesses on behalf of the Respondents, may be taken
without the issuance of a commission for the taking of
their testimony, may be taken in narrative form, and
need not be signed by the gaid witnesses; that such
testimony may be taken by Mrs. Ursula Tunstall, and
that such testimony on the part of the said witnesses,
together with the exhibits thereto attached and marked
AW , WBH, wgw,  wD®, and "E", respectively, shall be
introduced in the submission of said cause, and same
shall be taken just as if the regular form as required
by lew for the taking of testimony had been complied
with. In short, it is mutuslly agreed between the
said parties to this cause, acting by and through their
attorneys of record, that said testimony of said witnesses
ghall be introduced and treated in said cause as if every
requirement of the law, touching the taking of depositions

in such matters, had been complied with.

o

-—

SOLICITOR FOR’COMPLAINANT.

SOLICATORS FOR/RESPONDENTS.



TESTTIONY OF MR. R. F. POWELL,

My name is R. F. Powell. I am a regident of Baldwin
County and I am over itwenty-one years of age. Iaura A,
Powell, who is also a respondent in this cause, resides
in Baldwin County, is over the age of twenty-one years and

is my wife. Ola Powell, who 1s another respondent in said

cause, is my daughter. She is now married and her name
is Ola Powell Malcolm and she resides in Bethesda, lMaryland,

and she is over the agge of twenty-one years.

I know Howard Bishop the complainant in this case and
have known him gince about 1904 or 1905. I had business
transactions with lir. Howard Bishop for my wife and my
daughter touching the lands described in the bill of complaint.

There were three transactions.

The first one was in March of 1917, In March of 1917
Iaura A. Powell and my daughter, Ola Powell Malgolm, Ola
Powell at that time, were taking a drive through the neighbor-
hood where Bishop lives and he approached me to know if I
would let him have the money to fake up a mortgage that
he owed to C. A. Thompson of Bay Minette of $150.,00, which
was past due. Albert Thompson handled the deal. I don't
know if C. A. Thompson and Albert Thompson are one and the
same persgon or not. I told Mr. Bishop that I didn't have
the money to take that mortgage up for him but my daughter,
0la quéll, spoke up and said, "Father, if you think its
all right, I can let him have the money", and after talking
the matter over vetween her and Bishop and myself, it was
agreed that she would let him have the money to take that
mortgage up if the title and property were all right when
we saw Thompson. As I remember it, this was on March 7th.
Just a few days later, possibly not over two days later,
Bishop and I went together to Bay Minette and saw Thompéon
and after we talked with Thompson about the title and what

investigation he had made -~ Bishop had no abstract of title =
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and after talking with Thompson to find out what he knew
about the title, Thompson thought the title was all right,

I took the mortgage up for my daughter and paid Thompson

the money that day and the mortgage was transferred to

my daughter, om that day. I herewith hand to the commissioner,
to be attached to this deposition, said transfer, to be
marked ag Exhibit "a", said transfer bearing date of the 9th
day of March, 1917, and acknowledged before 0. H. Ertzinger
on the same date, the consideration being $154.40 and

the transfer being made by C. A. Thompson to liss Ola Powell.
I also hand to the commissioner to be attached to my
deposition, the original mortgage made by Howard Bishop

to €. A. Thompson, bearing date of the 3rd day of November,
1915, executed by Howard Bishop and acknowledged before

Ira B. Thompson, Notary Public, Baldwin County, Alabama,

and which mortgage is recorded in the Probate Records of
Bagldwin County, Alabama, and attached to which morigage is
the note executed by Howard Bishop in connection with

said mortgage,for $150.00, the mortgage and note being

payable one year after date.

Then after this - about the first or the middle of
August of the same year - Howard Bishop again applied for
a loan which he gaid he wanted to use in the building of
a boat that he had under construction on the river. He
came to my house at that time and the conversation took
place in the presence of my wife, Laura A. Powell. He
said he wanted the money to use in the construction of
a boat which he gaid he was building down on the river just
below where this land was situated and wanted to give this
sane seventy-six (76) acres of land as security for a
second mortgage on it and when I questioned the propriety
of giving - or my wife Laura A. Powell taking - the second
mortgage on that piece of land, having already a mortgage for
my daughter,he said he would give his interest in the Mary
Ann Bishop estate land, which consisted of two hundred ten

(210) acres in Section Nineteen (19), Township Six (6)



\~

South, Range Three (3) East, and this other tract was in
Section Thirty (30), Township Six (6) South, Range Three
(3) East - adjoining sections - he would give his interest
in the estate land in addition as security for a second
mortgage of $125.00, and my wife, lirs. Iaura A. Powell,
agreed to make that loan to him, and that mortgage was
drawn and signed by hHoward Bishop about the last of
August. I have the original mortgzage whnich was executed
at said time by Howard Bishop to ILaura A. Powell, covering
the lands described in the complaint, which mortgage

bears date of the 30th day of August, 1917, was acknowledged
before Alex J. Melville, a Notary Public for said County
on the same date, and recorded in the recordsof Baldwin
County, Alabama, Mortgage Book 17, pages 481-482, and
attached to said mortgage is the original note given

as evidencing the debt, both of which are attached to my

deposition and marked Exhibit "B".

Following this transaction - within a few days,
possibly not over ten or fifteen days - he accosted me
on the streets of Fairhope to see if I couldn't let him
have additional money on that land, to be applied in the
construction of the boat. I don't remember that there was
anyone who heard this conversation. I told him that his
title he had to this land was a defective title. I had
invegstigated the matter and found that his title not only
to this seventy-six acres but to the so called two hundred
ten acres of estate land, was all defective and that I
couldn't recommend to my wife and daughter to loan any
more money on that land, unless it was for the purpose of
perfecting his title. I wouldn't loan him any more money
to go into the boat. He then proposed to sell them the
land and said he would take $900.00 for the whole thing.
I told him I thought the price was too high considering
the type of title that he had and made him an offer for
my wife and daughter of $600.00, they to take such title
as he had and taking the risk of clearing up the title for
them myself. The $600.00 was to be applied to pay off the



two mortgages and the rest was to be given to him in
cash. He declined to accept the $600.00, saying that he
owed a man by the name of Cook, who was at work on hisg
boat, $550.00 and that after paying the mortgages of
$275,00 = the two mortgages = that that wouldn't leave
him enough money to pay off Cook and firiish his boat.

In fact he said it wouldntt give him enough money to
even pay off Cook what he owed him, Two or three days
later, I don*t remember just how many days, but only a
few days later, he came to the house and said that Cook
would take less than $550.00 for his cleim on the boat
and he wanted me to go down and talk with Cook and
possibly we could get together on the price of the land,
saying that whatever Cook knocked off of his bill would
be taken off of the $900.00 price that he had put on
the land. I went with him down to see Cook and Cook
offered to knock off $150.00 = but $150.00 would leave
him still owing Cook $400.00 and the $275.00 due to

my wife and daughter would still not bring it within

the price that I thought the land was worth - $600.,00 =
and 80 no trade wae made on that basis. In two or three
days later he came again and gaid that Cook would tzke
another reduction on what was due him, and he wanted

me to go with him again to see Cook. I agked him saying,
"Howard, do you know how much less Cook will take?

He said, "y believe we can trade with Cook o a bagig of

$250.00 ana Cook agreed +to finish th

€ boat and put it
in the water,®

He claimed that it would require $75.00

to bu 2 {
Y enough material to finish hig boat and $250.00
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him the $75.00 worth of material at once with which o

finish the bvoat, That trade was made ang the contract

was drawn between the two - between Bishop, sitting right
there on the boat, we drew the contract between Bishop
and Cook, conditioned that Cook was to finish the boat
and take $250.00 as payment in full for all of his claim
against the boat znd was to pay Howard Bishop one dollar
a day for each day, after thirty days, that he failed to
launch the boat, as damages. Howard Bishop agreed to

furnish Cook with $75.00 worth of material - the building

ma.

tract between the
dollar. That con
was to pay Cook one

y an

Howard
turned the contract over to me to hold. When

. e
Bishop deeded the land to my wife and daughtel, I gav

him back that contract and I don't know what became of

it. There was no one present except Dommie C0ok = 1€

was the man who had the contract on the boat = and Dommie
Cookt's brother - Jonn Cock, and they are both now dead,

They liveg at Bon Secour, Mrs,

Laura A. Poweiz was
With me gt that time,

not





