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that he is feeble minded , ba.s the mentality of a child eight 

yours of age 1 and therefore '.'/hat he says should be regard­

ed with the same de0ree of charity and forgiveness as that 

would be shovm such a young child under the circumstances . 

If :.:r . H1ga.n t s idea is correct , then what •:lill the Court 

say as t o his recollection of the circumstances surround­

ing the execution of the insti'Ulnent iYl question , and what 

'fill - r . Hogan expect this Court to do when he says his 

testimony and his mentality indicates such a condi~on 1 when 

this is rebutted by a solemn instrunent in writing , by 

tlLe testimony of l.!r . Powell and by the t es timony of Mrs. 

Powell , whose reputation is in no wise questi oned , and 

therefore must be good. ' 

The burden in this case is upon the complainant 

to show "beyond all reasonably controversy that a mistake 

v,ras made ~ and until such has been so shovm the v.rri tten 

instrument must remain the sole expositor of the intent and 

agreement of ~1e parties . So strong has been the language 

of our Court in fixi ng the burden of proof that it has gone 

to the extent of saying, - 11vThile th0 Courts may feel a 

great wrong has been done , they can g~a.nt no relief by reason 

of uncertainty." The Supreme Court of this State has re ­

peatedl y held that they cannot , and will not interfere with 

the contracts of parties , regardi ess of ho~ they benefit 

one and injure the other , unless there shall be established 

fraud in the consumation and execution of the said written 



instrument, and that fraud shovm by evidence which \lOUld 

convince the Court to a certainty that the instrumentdoes 

not speak the i ntent of both part:le s • 

We feel sure that this Court is going to read the 

evidence carefully , toc;e t her with the briefs as submitted , 

the authorities cited and that it is nee dless to prolong 

this brief and argunent. 'Ne t~erefore respectfu lly subrni t 

this brief , t obether with the one heretofore filed for 

the Courtts f i nal determinat i on. 

Respectfully submitted , 



ROBT. E. GORDON 
DAVID H. EDINGTON 

NORVEli.E R. LEIGH, .JR. 

Judrte F . • Hare , 
t:onr'oeville, 
Alabama . 

Dear Judee :-

GORDON, EDINGTON & LEIGH 
ATT O R N E Y S A T L A W 

1011-1~ MERC HANTS NATIONAL BANK BUILDING 

MOBILE, A LAB A MA 

March 8 , 1930 

··:e hc_~cwi th h nd -:,rcu reply br ief, in re : Bishop 

VS • Pmiell . 

If you will r 0call, '.le fi l ed our ori ..;inal brief 

on the day of submission, and in vimF of tr.~.e fact that i.1r . 

Ho._;an is ~1ttemptinc; to introduce an new theory i n the c ase , 

we have attempted to differentiate in tbis br i ef this case 

from t hose which he cites i n support of his new theory . We 

e.re this 1a~r ma iling Mr , Hogan a copy of this brief, so that 

he l'lO.Y answer same ir' he s ee s proper . 

We woul d apprec i a te if you •.Jould look at the 

f ile and see ,,rho thor or not the same shO\'IS a re - filin ~ of the 

.ieMurrers to the compl·inant ' s bill of complaint a s la.s.t amend -

ed and also a re - f'ilin_; of respondent ' s ansrer s to the b tll 

of compl<.. .. i nt as } ast amended , This vms all done on the day 

of subn issj on, and i f' ··1e are correct i n otU' recollection , you 

m!lde annotat i ons ther eof on your docke t , out v1e have not had 

an opportunity to see whether the pc.pers themsel1.res have been 

marked re - file i n accordance with the ugreer'lent at said t ine . 

I f you visited our City on thi s date for the pur ­

pose of ePjoyinc; tr e be-...uty of our azaleas , :te trust that you 

ware not d i sappointed and th:..t t your v1ife tho.~ou___;hly en j oyed 
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.H.OWA.ltD BISHOl?, 

C omr>la.i nant, 

-vs-

LAUj;(A P o·/l\LL, et a.l. , 

Res:p ondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

I~T 'l'3:E CIRCUI'.r COUR~ 0]1 

BAIJ D"NIH COUN·l~, ATJ.A.BAJ..:.b.. 

SUP'PLEME1'11TAL B.:.tiB.B, :B10J:L COI~fi?LA.Il~ANT~ 

The second brief for the respondents is just as fallacious 

as their first brief. 71e realize that the court is perhaps more 

able to discover these fallacies than we are. And the only excuse 

we have for writing this supplemental brief is the hope that thereby 

we may lighten the labors of the court in examining this case. 

The introductory ~aragra.~h of the respondents' re~ly brief 

concludes with this assertion, viz: "Therefore - there is but 

one issue, - was the instrwment in question intended as a deed or 

was it intended as a mortgage." This is an ambiguous and inaccu-

rate statement of the issue, as the writer understands the case. 

It is ambiguous in that it seems to confuse-two distfnct situations;· 

one, where a deed is executed,intended to be snch by both parties, 

but intended by both parties also to operate as a mortgage; the other, 

where the grantor believing a writing to be in fact a mortgage, signs 

it in reliance upon the f'raudulen t misrepresentations of the grantees 

that it was a mortgage when the latter. knew it to be a deed. It 

is not cleq.r which situation the quoted statement is intended 



to describe. Besides this statement is inac~urate. 
'J d . te the dee 1n 

complainant testified he never intended to execQ 
it through the fraud­

question; but that he was induced to sign 
t for ola and 

ulent misrepresenta.ti ons of R. ]1
• Powell, the a_gen 

Laura A· Powell. so that the real issue is whether ar not the 

res:P onden ts induced the corrrplai. nant to execute the instru.rne nt 

in question through the fraud of R. F. powell, the agent of' ~.:Q.e 

other respondents. 

Then the question arises: u~on whom does the burden 

of r>roof rest dJm this issue·. The bill of c cm:plaint itself 

shows that prior to the execution of the instrument in question 

the complainant had executed a mortgage upon a portion of his land 

which had been assi-gn·e<l to~ O·la Powell, and that he had executed 

another mottgage upon all of his lands to Laura A. Powell. ~he 

bill of complaint therefore shows that the deed com~lained of 

as a matter of fact, operated to convey co~lainant•s equity of 

redemption to the mortgagees. The authorities clearly establish 

that the burden rests upon the mortgagee who has acquired the 

equity of redel111?tion from the mortgagor, to show that the transaction 

was free from fraud, was not op~ressive, was fair and was on an 

adequate consideration. It seems too -plain for argument· that 

the :t'acts of the case at bar bring it ole arly within the operation 

of tne cases cited in the original brief for the complainant. 

In the re:ply brief on page 3 it is said: "There is no 

allegation that Bishop ever conveyed or ever intended to convey 

his equity of redemption to the respondents". AS :pointed out 
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. l 5110\'1' that, 
bi 11 vei~, cla e.l' ~ 

hereinabove t ;iS allegations of tile ~omn-ti on to 
convey his a \ui ty o1· rea. ... 

as a matter of fact bishop did that 
bill d.oes allege rt is true, however, the the respondents • . nd that 

h . e nul.· ty of redemptl. on a 
Bishop never intended to. convey l.S ~ 

Of. the respondents. 
this conveyance was pro cured by the fraud 

whether the mortgagor 
'J:he determination of the question, 

d . . t of reu·:' em'""_ tl.· on to the mortgagee, depends not has conveye hJ.s equ1 y J.J 

upon what the mortgagor intended, nor what he understood. 
rt depends 

unon what, as a matter of fact he has dc!ne. It is pure aophi stry 

to argue that although Dishop, the mortgagor, has conveyed hiS equity 

of redemption to his mortgagees, yet because he did not intend to 

make such.a conveyance, because he was procured to make a~oh a con­

veyance by the fraud of the mortgagees, he ~ excluded from the 

o}1eration of the beneficent princi plea laid down in Shaw vs. Lacy • 

The rule invoked was intended to cover jnst snoh cases. 

~he bill of complaint as last amended shows that the co~ 

plainant executed an absolute conveyance of his equity of redemption 

to the mortgagees. It also shows that this conveyance was 

procured by the fraud of lt • .iP. Powell acting as the ~e~t for 

Ola and Laura .A.. J>owell, daughter and wife, respectively, 

.H • .b1
• Powell falsely represented to the com:r>lainant that this deed 

was in fact a mortgageo ~he prayer of the bill is that this 

deed be reformed so that the same 811all be a mortgage payable to 

the said .H. ~. Powell one year after said 12th day of October, 

1917, and that your nonor will ascertain the indebtedness secured 

by aai. d mortgage, and to whom payable and that a reasonable time 



may be fixed in which the complainant may exercise hiS eqcl. t~ 
of redemption. and then the complainant also asks for general 

relief in the usu.&l form. tJn<ier this prayer for general relie:f 

the c ou.rt may grant any relief to which tile c onrplei nant is en-

titled under tl1e allegations o~ his bill and the evi den.oe • 
Under 

a general ~rayer for relief, with or withou.t a special ~rayer, 

the court will award su.ch relief as may be made out or is consistent 

with the case. ··.'lohlert vs. Wahlert 114 ~o. 906, 217 Ala •. 96. 

~.i.'he respondents fu.rther argue that 11 from the testimony 

of Fr. J.~ishop, himself, that there was notning said or .done, 

directly or inferentially which would saggest or su~port the theory 

that tile respondents pu.rchased Er. Bishop's eqUity of redemption -L"o 

Bu.t the rea~ondents cannot disregard the testimony of their own 

witnesses in regard to this transaction. In consiuering this 

questl. on the court has be fore it all the testimony on the case. 

l'he allegati one of the bill and the testimony all show that, as 

a matter ~f fact, the com~lainant, mortgagor, conveyed his 

equ.i ty of red~~mpti on to the respondents, mortgagees. In 

determining ·who has the burden of -proof the inteh-"fi'o'n .. Of the". 

complainant cuts no figure. 1'he controlling queati on is, what 

was done by the ]?arties. ·:ie su.bmit therefore, that the burden 

of :proof rests upon the respondents to show that the transaction 

under investigation is fair, was not OD~resaive, was free from 

fraud and was upon an auequate consideration. ·.7e su.bmi t fu.rther 

that they not only have failed to carry this burden, but that 

the evidence convincingly shows that the trassaction was fraudulent, 

that it was oyrpressive and that it wu.s not upon an adequate 
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consideration. 

Hereinabove we have stated the issue in this case as 

we understand it, and have TJOinted out the difference between this 

statement and the statement of the issue cent aine d in the 

respondents• re~ly brief. 7e think, however, that "this ci:if'ference 

in the statement of the issue makes no difference in r~g~rd to.-:t-he-

burden of proof. '.7hichever statement of the issue is adopted by 

the court, the burden of proof rests upon the res~ondents. ~he 

burden of' proof is governed by t.he circumstance .. that the 

tran sac ti on was had between the mortgagor and the mortgagee a. .and 

whether the issue is simply whether the deed in quest ion was 

intended to be a mortgage or a deed, o1· whether the issue is, was 

the execution of the deed procured through the fraudulent repre­

sentations of the agent of the res~ondents~n either event, the 

writing was executed by the mortgagor tn favor of' the mortgagees. 

1.i'he burden o:f!' proof on eitller· issue rests unon the res-pondents • 

.o.ee:p_e.atfully aubmi tted 7 



IN THE CIRaJ IT (; OURT OF BALDWIH COUUTY ALABAMA 

AT BAY II1I1.ETTE. 

HOWARD BISHOP, ) 
Complainant, ) 

) 
vs. ) 

) 
R. F. PO". fELL, ) 
OLA POWELL and ) 
LAURA A. POWELL 1 ) 

Respondents .) 

APPEARANCES: 

Mr . Jesse F. Hogan, Attorney at Law, Mobile , Alabama, 
appeared as counsel for the Complainant. 

Messrs . Gordon, Edington and Leigh (by Mr. R. A. Gordon), 
Attorneys at Law, Mobile, Alabama, appeared as 
counsel for the Respondents . 

Mr . Thomas ;v. Richerson , Register, apueared on 
behalf of the Court . 

STIPULATION. 

It is stipulated and agreed between counsel far the 

respective parties, that the signatures of the witnesses to 

their testimony, would be waived. 

TRANSCRIPr CF TESTIMONY TAKEN BEFCRE THE HON. THOS. 

W. RICHERSON, REGISTER OF 'l'HE CIRCUIT COURT CF .BALDWIN 

COUNTY, ALABAMA, AT f.liOBILE , ALABAMA, ON THE 17th DAY 

CF JULY, 1930, BEGINNING AT 2 O'CLOCK P. M •• 

The witnesses were sworn by the Register and put 

under the rule. 

HCW ARD BISHOP, the first witness called, on b.eing 

first sworn by the Register , testified as follows: 

J:?IRECT EXAMINATION by MR . HOGAN: 

My name is Howard Bishop, the complainant in this case, 

In 1917 I had an agreement with Mr . Powell to borrow $600.00 

from him, which included two prior mortgages on my land, but I 

never did get but ~~515.00. 
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In my best judgment, my land, that is the seventy six 

acres , the l and which I own individually , was wort h $25 . 00 to 

$30 .00 an acre . About sixteen or seventeen acres of this tract 

of land had been cleared. 

~ . What was the value of the estate land, per acre ~ 

MR . GORDON : I ob j ec t to the question upon the ground 
that it is not s hown that the gentleman is 
familiar with the val ues , or that he knows 
the reasonable market of land such as this 
in that l ocation, and at that time . 

Ans . It was worth about $25 . 00 an a cre . 

I have lived in that vacinity ever since I was a small boy , 

seven or eight years old, and I have been a farmer and deal ing 

with land ever since I have been a man, and I am fifty three 

years old now . 

I remember when Mr . Powe 11 took possession of my l and. That 

was the next thing after the World War ended. 

Q . What the fair rental value of the seventy six acre tract 

of land a t t he time M1· . Powel l t ook possession of it? 

MR . GOOIDh : I object to the questi. on upon the ground that 
it calls for irrelevant, incompetent and imma­
terial testimony, and not shown that this 
witness is familiar with the reasonable rental 
values of land such as this, at the time inquired 
about . 

I lmow the rental value of farming lands inthat C011liiiU­

nity. The rental value of farming lands in that community, is 

about t h r ee dollars ($3 .00 ). I know the value of f arming land 

in that community at that time and I was acquainted with these 

lands . The fair rental value of the cleared land on my tract was 

$3 . 00 an acre per year . The fair rental value of the uncleared 

land for pasturage was about a dollar a year, per acre . 

Q . What was the rental value of the estate lands , per acre? 

MR . GORDOI.: I object to that, because it is not shown that 
Powell ever went into possession of them. 

Q. What is the fair rental value of the estate land? 

MR . GORIDN : I object to that, upon the ground that it is 
not shown Mr. Powell is :i.n possession. 

MR . RICHERSON: This particular thing is what we want to 
find out, and not the other . Go ahead and 
find out whether he go t the other yet . 

THE VVl TNESS : IVfr . Powell went into possession of the estate 

land, and he went into possession since he go t the mortgage . 
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A fair rental value of the estate land was a dollar 

per acre, per year . It was worth as nruch as the other,per acre. 

Mr . Powell has rented out the cleared land on my tract 

of land. He rented it to Frank Lay, 11 0ld man11 Horton , and Dan 

Thompson , and George Johnson. I know that Mr . Powell has leased 

these lands for turpentine pu~poses, since he took possession of 

them. I do not kn ow ho w much money he got for these turpentine 

leases . Mr . Powell has cut timber off of these lands . He has 

sold still wood and cord wood and paper wood, and he has carried 

wood to his own home, and stove wood, and everything . That still 

wood was used for a turpentine still. My brother had a part of 

the field the year of the War , and the next spring Mr . Powell took 

charge of it and he has had possession of it ever since. 

Q. State whether , or m t, three dollars an acre has been 

the fair rental value per year,of that cleared land, 

all during Mr . Powell's possession? 

Ans. Well, I think so . 

MR . GORDOl. : I move t o rule out the answer. 

Q. Is that your best judgment, that it was worth ~3.00 

per acre, all during Mr . Powell's possession? 

Ans. Yes sir . 

Mr. Powell has cleared about five acres of my land and 

he moved the fence out and made it a little bigger, so as to 

include about twenty acres. He did not put any other i mprovements 

on the land. ~fhen Mr . Powell did that, I got George Lay and 

told him to stop , that I did not want them to cut my timber and 

did not want t hem to put up the fence , but they kept right on 

and ~ . Powell said he was going t o put it up anyhow. 

Q. How much damage has Mr . Powell done to your lands, by 

reason of the destruction of your ti~ber? 

llffi . G<R ID N: I object to the question upon the ground 
that it calls for irrelevant, i nco £rrpetent 
and immaterial testimony, and the Court 
does not ask for that. 

THE COURT : I think the Court says how much is due, and 
I sustain objection . Exception. 



CROSS EX.AMIHNl'ION by MR . G<R roN: 
and Harold Bishop . 

M.arch Bishop, 
I am the brother of 

i the year 1916. I never did lease 
I lmew N. G. McKenzie dur qg the 11th 

turpentine lease on January 
i e to 11 G. McKenzie , the 

or g v • 

1916, to the property described in 

I did the Bill of Uomplaint . 

The Marl ow Turpentine Company 
not know a thing at all, about it. 

I S4gned a lease to him. I thinl;: ... 
That 

turpentined this land. 

b f Mr . Po\'/ ell was a lo~g time o ore 

do not remember what date it wus . 

on the land. I got a mortgage 

I ain ' t keeping up with that 

d r cut, for it . 
I don ' t reuember what he pai me pe 

part, at all . 
ever recorded. If it was made 

I do not lmow whether that lease was 
I do not remember '\-D.'la t I got 

it covered the lands in question . 

t t h re were on this particu-
t I do not know how many cu ~ e per cu • 

I do not lmow the particular years that the Marlow 
lar land. 

Turpentine Company operated that land, under· this lease • I carmot 

1 Turpentine Companv was operating the 
testify whether the Mar ow o1 

hi l and a t the time that Mr . Powell took 
turpentine orchard on t s 

it over, or not. I do not knov1 whether the I\1arlow Turpentine 

t If I did lense ~ t to them. thev Company paid me anything, or no • - ... o1 

might have raid me . I do not know whether they did, or not . I 

do not remember a thing about that now . I was not 1meping up 

VIi th it . I do not remember leasing to r . G. McKenzie , any 

turpenti~e rights, at all . I do not remember whether that N. G. 

McKenzie presented a lease of the lands in question to Roland 

Edmundson, or not . I do think that I leased to J. U.Schmidt , or 

gave him a mineral lease to the land in question, executed before 

P . J . K. -, but it has been so long ago, that I do not remember 

much about it . 

Harold Bishop and I were farming the land in question 

on shares, at the time I executed the papers to Powell . I do 

not kn0\1 what he made on there and I Cb not know what I got . I 

was in possession of it when I made the mortgage , and after that 

mortgage Harold Bishop farmed it a year on shares with me , and­

next spring, r.!r . Pm.,ell took it . The mortgage was to run twelve 

months . 

I did not testify on my examination in June , in this 

cause, that the mortgage 'las to run six months . I saia. it was 
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to run twelve months . I called him up in six months and he paid 

me and sett l ed ·with me . 

I do not know who cultivated the land the next year , 

but I believe it was Henderson . I t hink at that time~ there was 

about s i xt een acres cleared. The r est of the land which was 

r..ot cleared was just out in the woods . The l and on t he cu tsi de 

of the field and which was not cleared, was used by the genPral 

public, as a pasture , just as the cows had been using it all of 

the time before . I never kept track of the l and, and don ' t know 

who had it any year, but I ju st know the man that rented it all 

the way through. I don ' t know what year Mr . Powel l cleared any 

of this land . He cleared about four years , I reckon . Frank Lay 

told me that Mr . Pom 11 paid him $10 . 00 an acre to have the l and 
I 

cleared. Fran_~ Lay told me that this year, but I don t know when 

the land was cleared. Mr . Powell put a good woven wire fence 

around the land that was already cleared, includir-g the four a cres 

whi ch he cleared. The St ate put one side and the end , - t he State 

furnished wire for t he side of the public road and across the end. 

George Lay and Frank Lay , first one and another, put them up . I 

reckon Mr . Powel l emplo~d the people to put the fence up . I do 

not know whether the State or Gounty furnished that wire . There 

were four rol ls of wire at $e.oo a roll . My mother had a piece 

cut out l ong befor e she di ed, and he ju st got a f ew more to go 

with that, I do not know hovT many . 

I don 1 t k1~w whether anybody had any land rented over 

t here around that l and during the time from 1 919 on down. Nobody 

ever paid me ~~3 . 00 an acre for that land. I never rented any of 

it out . Hub Gabl es pays $3 . 00 ayear rental , or more . He rent s 

f rom Fritz Genther . I am on the norteast quarter of section 25 , 

township 6 south, range 2 east . My l ittl e sister Hattie owns 

t hat land. Judge Stapleton bought the land adjoining her place . 

I do not know what he paid for it . It is all piney woods land. 

I do not know whether it is better land or as gpod a land as mine . 

I do not kno ,,. when Judge Stapleton bought that land . I d:l not 

know how much of that l and I am cultivating that is owned by 

Judge Stapleton, but I judge, about two acres . I do not know who 

it belongs to . I did not rent it from anybody. Judge ~tapleton 
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did not give me permission to go on there . I just cleared it up 

and farmed it . I do not knov1 whose land it is . Nobody gave me 

permission . I did notlmow whose land it was , at that t i me . I 

know it by the Bartley land. iVe transferred it from one to 

another . I am not pawing any rent for it . A fe l low by the name 

of Clay cleared up that land and me and him farmed it together . 

I am a brother of Harold .l::.Sishop . I know the piece of property 

that Harold Bishop bought from E· A. Sheldon, forty acres , in 

1926 . That land is located, I cannot tell you exactly , but about 

across a forty, as near as I can get at it . That was f orty acr es . 

c<- • What did he pay for it? 

MR . HOGAN: I object to the question upon the ground 
that it calls for irrelevant, incompetent 
and immaterial testimony . 

NOTE : This question was not answered . 

I do not know whether it is the sa.-.. e kirrlof land that 

I have got, or not . It is a heavier land than mine, a heavier 

soil . I do not lmow t hat it is any better soil than mine , but 

it is heavier and got a lot of gravel on it, and hills and hollows 

in it . Mine did not have any hills and hollows. I \'O uld not say 

that that land is as good a l and as mine . That is, as good as 

one forty of mi ne , - not for farming . 

Q. Is it half as good as yours? 

MR . HOGAN : I object to the question, on the r;round 
that it calls for irrelevant, incompetent 
and i :;material testh.ony. 

Nor E: This question was not answered . 

Q. I s your land worth more than this that your brother 

bought from Mr . Sheldon? 

MR . HOGAN : I object to the question upon the ground t hat 
it calls for irrelevant , incompetent and imma­
terial and illegal testimony. 

An s . That land tho. t my brother bought was just a tax title land. 

The land I am tal king about belonging to Harold Bishop, was 

a tax title, and the land I am claiming , - I have a warranted 

good title . I had a waranty deed to this land before I 

gave it to Mr . Powell and the mortgage . I had the deed 

recorded . At the time of t his t ransact i on in question, I 

o~ed Mr . Thompson ~ 150 . CO on a car . There was no int er es t 
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due at the time, I think• I do not remember borrowing any money 
I do not remember of ever 

on a mortgage, fro m Laura A. Powell . 
mortgaging thiS land to Laura A. Powell on August the 30th,l91~ , 
acknowledged before Alex J , Melville, for 125, 00, and which 

mortgage is recorded in Mortgage Book 1~, page 481 . It has been 

so long ago it has dropped cut of my memory, entirelY• I do not 

remember anything about that mortgage, but I counted it in tbBt 

$515 , 00 , - everything was counted in. I do not lmow about hoW 

much I owed Mr . Thompson or Laura A. Powell before the last trans-

acti on, whiCh is the one in question, 1 remember that first 

mortgage and Thompson, and the other one I do not remember . 

I do not know the items that constitute the $515. 00 . 

I know that is all I kept track of up to that time . I kept 

that down in roy head and remembered it as I got it . I do not 

know where I was when l1lr. Powell got the last paper from me . I 

was at the boat when he got this last mortgage, as I c~led it . 

He gave the hands their money for me, but I do not kro w anything 

about the amount , how much they got at that time. I do not 

remember how the thing was , but most of it, but Grove got all of 

the material for the boat . H e would not let me have the money, 

but he went and got Grove t o get it . I cb not remember how much 

Mr . Powell paid Cook for me. I kept that all in my head until I 

got about ~~515 . 00' then I kept that in my head. I know $515,00 

was all I got . I do not remember what he paid Grove for me . 

I do not know how much he paid me in cash. I think he paid Cool' 

something for me. I d ~ o not kno·w whether 

cash. I do not remember what 

he paid it in check or 

I agreed to pay c ook to finish that 

boat . 

I do not remember whether I owed Cook ~550.00 at the 

with Powell, or not . 
littl I remember a 

e something about Mr P do not • owell getting the alllOunt reduced. 
know what he got ·t I l reduced from down to or h ,., 

balance it was, I • o.. much 
do not know whether it 

to $250 ,00 o was reduced from $550 00 
' r r.ot . All of th t • . a stuff went aut of 

not know whether J.!r p my head. I do 
• owell ~dvanced me ~25 0 

Mobile and bu ~ • 
0 

to come over to 
y something, or not I kn 1m • ovl he got the t 

ow I got most of it in s uff and I 
actual money, but I do not know how much 

time I took thi · s matter up 
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money I got in dabs, that way, and he paid me in such little dabs. 

He would not pay me all in cash . He paid me a little every now 

and then to pay Grove and get the stuff , and I kept that in my 

head the best I could , until I got to ~515 .00 and if I got over 

~515.00 and all of that other stuff, I did not try to keep track 

of it . I did not pay Grove nothing , He just got Grove to get 

the stuff for my boat . I do not know what h e paid for it. 

I know Captain Lawrence. Mr . Powell did not pay him 

~;25 . 00 for me , to finish the boat. The boat never was finished. 

If C'aptain Lawrence worked on the boat, I do not remember it . He 

might have alled it working on the boat . He never worked on the 

boat, but he put it overbo~~d and lashed the boat in the water. 

I do not know whether Mr. Powell paid for that, or not. I do 

not remember whether I authorized him to pay it , or not . There 

was never one thing but what was counted in. It was all counted 

in. 

RE-DIRECT EXAMTI~ATION by MR . HOGAN: 

I do not know the name of the man to whom I gave the 

mineral lease, but I remember th~ P. J . Cooney came around there 

to see about getti ng a lease for mineral and I gave him the l ease . 

I do not knov1 wheter I gave it or Ylhether my mother and father 

gave it , as it vtas so many years ago . He did not pay me any money 

for that lease. He never did pay anybody anything for th~ lease. 

Nobody \7as expected to get anything out of it. 

l'llr . Powell furnished wire to go across the north side 

of forty acres of land . The rest of the nire v1as furnished by 

the State or the County . l;lr. Powell said the rest of the wire 

was furnished by the County or the State. At the time I signed 

the mortgage to ~.:r . Po,. ell, which, about six months later, I found 

out was the deed, I knew the items of my indebtedness to Mr . 

Powell, and I knew what those items amounted to, and I remember 

still what those items amounted to . I do not remember the items 

now, of what I got from Mr. Powell. The total amount I got from 

Mr . Powell, VIas ~~515 . 00 . 
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RE- CROSS EXAMINATI ON by MR . GCR DON : 

I donot remember whether I swore , in my testimony , on 

the original taking before the s essi on in this cause , that I 

never did owe Mr . Powell $1 25 . 00 on a mortgage . 

RE- RE- DIRECT EXAMI::ATIO'~ : 

I cannot read enough to tell m ything about anything . 

I do not r emember the last tirr.e 1 paid taxes on that land, but 

it was in 1916, or since then . 

THE \"IIT1\lESS WAS THEREUPON EXCUSED. 

A. D. TAYLOR , the next witness called, testified 

as follows: 

DIRECT EXAMDJATIOU by MR . HOGAN • 

My name is A. D. Taylor . I have known the seventy 

six acre tract of land which Mr . Howard Bi shop claims to o\vn 

in Bal dwin Gounty, and which rt'.r . Powell claims an interest in, 

for twenty or thirty years . I have been dealin[:; v1i th timber lands 

during all of that time . I remember when Mr . Powell v1ent into 

possession of this land, although I do not remember the year . 

I do not lmow how many acres of it was cleared at the 

time he went into possession of it, but I guess around fifteen 

or eighteen acres, something like that . Cul tivable l and in that 

vacinity rents for about $3 . 00 an acre , per year. That was t he 

fair rental value of the cultivated land in the Howell-Bishop 

tract at the time Mr . Pnwell took possession of it . Mr . Powell 

has cut some timber on that land , but I could not tell you how 

much he has cut . I cut some wood on that land for Lr . PoVIell . 

I have cut probably tv1o or three cords , something l ike that, maybe 

four cords, - I do not remember just what it was, b ecause I never 

kept any record of it . 
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CROSS-EXAMINATION by MR . GOROOlT • 

'.\'hen you rent land you pa;~ ~p3 . 00 an acre wit 1out the 

house. That is t he rental value of land over there. There could 

have been more or less t han fifteen or eighteen acres of cleared 

land. I figure there rrmst be around twenty acres in cultivation 

over there now . To the best of my knowledge , I figure i11r . Powell 

cleared about five (5) a cres . The reasonable pri ae for clearing 

land, is ~10.00 an acre . I could not tell you what year he 

cleared that in , but I cle~ed three acres of the land, myself, or 

had it cleared myself, but I do not I'emember the date • There is 

a woven wire fence around the northwes t side . I think Mr . Powell 

had tha t put up. On the east side there is a barb wire fence . 

That was over on the east side, and I am not sure whether t here is 

a woven or just a pl ain wire f ence on the south side . I do not 

know who put that up . I do not remember how long tba. t woven vlire 

fence has been there. I am not familiar with values of fences 

and what it costs to put up a fence . l. do not lmow what it costs . 

As fa,... as I lmo 'I, ",lr . Bis.hop v1as in uos session of this 

land just before Mr . P<il\well took possession of it . That was 

turpentined by the lvlar lo·n Turpentine Company after the War . I 

do not remember whether that was before or after Mr . Powell too·k 

possession . I livedjust adjoining this land for eight years . 

I am not livi ng there now . It has been, I guess , thre e years since 

I have lived there . Of course, I have lived right in the 

neighborhood there, all of my life. 1 have lived in six or seven 

miles of this l and, all of my life . I was born and raised right 

there in six miles of the land. The rest of the land is out in 

the woods . Anybody's cattle can range on it . It is open land and 

there is no fence ~round it. I never knew of anybody paying any 

rent on open land, vvi thout it was fenced, for a pasture, and this 

is not fenced for a pasture . There is no fence around it . 

RE DIRECT EXAMINATION by MR . HOGAN . 

I was informed that the State furnished the wire for 

that west and north fence through. The section line goes through 

there . The field is all in one clearing , and t~ey have got a 

section line directly through the field, and Mr . Powell to l d me 

that the State furnished the wire there for that fence to be put 
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through there . 

RE CROSS EXAMI' t\TIOl: by MR . G<R LOll . 

I left there I f'l..ad a son- in- law in rrry 
The year before 

I do not know that he rented this land from Mr . Powell . 
employ . 

d I l{hOW ' for a fact , he never 
He never has cultivated that lan • 

He did not have any land near 
cultivated that piece of land. 

there . never did l i ve over ther e , at a l l . My son- in- l aw 
My 

never lived on that tract of land, at all . 
son- in-law, l.Iitchell, 

I do not know whether he made a contract \'Ji th Mr . Po·.·1e 11 to rent 

As far as him r enting any land from liir . Povrell, he it, or not . 

has not rented any land or cultivated any land that he rentedo He 

cultivated a little land that I had rented. I had the land 

rented and I let my oon- in- lav/ have an acre . That is all he used. 

I paid, as well as I can remember, a hundred dollars a year rent 

for the field , for around twenty acres . There is no house on thx 

tract, at all, - no house on it when I bad the renting of it. 

There is no house on it now. I was living on another piece of ?ilr . 

Powell's t:La.t had a hou .... e on it, a'1.d when I \'las renting this other 

land there was no house on it , but I got the house and land for 

a hundred dol l ars . I had the benefit of the house for a hundred 

dollars a year . The reasonable rent for the house , by i tself, 

rented for $ 5 . 00 a month. 

RE- RE - DI'i'SCT EXAMINATION by Jillt . HOGAN . 

I did not pay $5 . 00 for the house, myself, but that 

was what the house rented for . I know people that lived in the 

house, that paid ~p5 . 00 for the house . He w .. s supposed to put the 

house in and if I could rent the house I got the benefit of r'5 . 00 

a month rent for the house on this land. He charged me a hundred 

dollars a year for the house and the land, vlith the understanding 

that if I could rent the house for $5 . 00 a month, he \rould give 

me the benefit of the rent on the house on this land, and if I did 

not rent the house , I paid him a hundred dollars anyway , for this 

land, and I had the privilege of renting the house for $5 . 00 a 

month. In other words, I v:as to pay him the hundred dollars for 

the land whether I rented the house, or not. That was just my good 

luck if I r ented the house for $5 . 00 a month, and I would get a 
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reduction off the rent on the land. I never did use the house . 

I do not thiru( I ever r ented the house . I never lived in the 

house a minute in my l ife , not in the house that was included 

with this f i e l d . That house is just a cross the road from the 

Howard- Bishop land. If I rented the ho1-s e , he would give me 

credit on the rent for that amount , $5 . 00 a month , that is, ~~60 . 00, 

l eaving the land ~40 . 00 , t:at is , if I could rent the house f or 

~!>60 . 00, I was to pay a hundred dollars for the land, whether I 

rented the house , or not , but if I could rent the house I woul d 

get credit for the ~;6o . oo, but I di d not rent the howe and never 

did move in the place . 

THE WITNESS WAS THEREUPON EXCUSED. 

GEORGE LAY , the next witness called, testified 

as follows: 

DittECT EXAJ•lTh AT I ON by MR . HOGAN . 

My name is George Lay . I lmov1 the land that Howard 

Bi shop owns in Bal dwin County , and which Mr . Powell claims an 

intnrest in. I have been knowing that land for twenty years . 

There is some of that l and cleared. There lool{S to be tHenty 

a cres inthe piece that is c l eared , but I never measured it . I 

re .. nember the occasion when I.Ir . Po·;1ell went into possession of that 

land, a l though I do not remember the date . Mr . Po 1ell has been 

in nossession of it ever since . He has been renting the land and 

lea sing the timber ever since . '.Vhen Ir:tr . Powell went into possession 

of the land , the same amount was c l eared then , as now , except be -

tween four and f i ve acres , v1hich Mr . Powell had subsequent l y 

cleared. I know the rental value of that land today . If I was 
worth 

going to rent that land , the cleared land 'Nould be/around ~;~3 o 00 

or $4 . 00 per acr e , per year . During all of the time that 1tr o 

Powell had possession of that land, the fair rental value would be 

throe or four dollars per acre . J,Ir . Powell had some wood cut on 
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that land. I cut so .. e for him. I do rot really know how much 

I cut. I could m t answer that question . hobody told me to keep 

track of it . I cut stove wood on it for Ww . Gunnison. I do not 

know whether I.Ir . Gunnison had a contract or lease ';lith Mr . Povwll, 

or not . I do not lmow anything about that . I do not really 

know hovr much wood I cut for Mr . Gunnison. Mr . Powell had some 

timber cut off of that land, but I do not know how ruch. Mr . 

Pov1ell also had it turpentined. He had it leased to a turpentine 

Company. He has had it turpentined ever since he :1ent i nto 

possession of it, as far as I know . All the improvements Mr . Powell 

put on that land, was the fence. Of course , he put tl~t on it . 

He has put all t he fencing there is on it , or bad it done , -

fenced the land as he cleared it. As far as I kno\1 , he told me 

what was fenced on the road was furnished by the County, that is, 

the wire along each side of the section line road , which meant 

in 19, and on the piece he got fl'om Harold . I do not really lmow 

how much putting up tha.t fence increased the value of that land. 

CROSS-EXA1TiiATIOI; by HR. GORDOH. 

I am a brother- in-law of Mr . Bishop . I do not la.ow 

how many acres of land Tienecleared on this tract in 1919 . I do 

not know how many acres were cleared in 1917. I do not lmow how 

many acres were cleared in 1920. I could not say hov1 many acres 

were cleared in 1925. I think there was about fourteen or fifteen 

acres in there that my brother-in-law cultivated, that is , just 

by looking at it . Clearing land improves it . It improves land a 

good deal by clearing it. Th~ land over there is good for cattle 

to feed on and sheep and other stock. I have never paid rent on 

any open land. My cattle run on this land. The cattle over there 

usually run on that and all other open land . Land like that, where 

it is open, has no rental value for pasture. I have never rented 

any land in my life . I al·t~ays owned land. J;1r . Horton, I l9less , 

pays about that value from r· ..... . Po'."lell. I do not know exactly 

what he pays Mr . Powell. My best judgment is he is paying about 

a rate of ~~3 . 00 per acre for it . There is twenty acres of th~ 

Powell tract, that is, land that is cl eared. I remember when Mr . 

Powell rented this land. Mr . Taylor lived on Mr . Powell ' s place , 
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over there on the northwest corner of the lend. There was a house 

on the land. That house went with the land, what Mr. Powell 

rented. I do not know what he paid him for the house and land. 

Mr. Taylor lived in the house. I do not know how long he lived 

in the house, but s ome six or seven years. I knew he was living 

in Mr. Powell's house at the time. 

That ne;. fence improved the value of that property. 

You cannot make a farm without a fence . I do not know that I 

would say clearing land would double its value . I would say Mr . 

Howard Bishop would have some twelve or fifteen acres in that 

tract, but I would not say exactly. He has been in possession 

of his part of it . He claims he owns three or four parts of the 

Bishop estate land. He has been in possession of it ever since 

he ovmed it. All the Bishop heirs have an interest i~ there, or 

own the land jointly. I do not know that Mr. Po·well has ever done 

anythi ng on any particular part of the land belonging to the 

Bishop Est ate. Nobody lives on the Bishop Estate land now. I 

do not knov1 whether anybody ever has lived on that part of that 

land. None of the Bishop Estate land has ever been cultivated , 

that I know of. None of it has been rented, only for turpentine 

reasons . I!y brother, Howard Bishop, rents from his sister. He 

lives on her place and cultivates his sister's land. The house 

that Mr . Tayler lived in is across the forty from this Bishop 

land. The"old place" house is on that land too . I do not know 

what that rented for. 

RE-DIRECT EXAMINATION by llffi . HOGAN . 

Mr. Po\'.e 11 has leased, for turpentine purposes, his 

interest in the Bishop Estate land. It has all been leased. The 

"old place11 house was the house that was leased v1ith the Howard­

Bishop land. This was the house that was leased to Mr . Taylor, 

but this was not the house that Mr . Taylor l ived in . This house 

was right across the section line from the Howard- Bishop land , and 

Mr. Taylor' s house was right across the forty, right north of 

the Howard Bishop land. 



RE-CROSS EXAltiil AT ION by MR . GORDON. 

Q. Didn ' t you buy a piece of land right near this and 

adjoining this, in 1917? 

IVIR. HOGAN : I object to the question u pon the ground that 
it calls for irrelevant, incompetent and imma­
terial testimony. 

Ans. No , I did not buy it. My wife bought it . I could not 

tell you exactly nhat she paid for it . I do not know 

whether she paid ~p10.00 an acre for it, or not. She 

bought it fro .. , Howard Bishop. I do not know what she 

paid for it . My best judgment would be ~25.00 or 

~30 .00 an acre. That is my judgment , but I do not 

know what she paid for it. That deed was recorded 

and she bought it from Howard Bishop in 1917 and it is 

in section 30 . I do not know whether the deed stated 

the consideration, or not, but I judge it did, but I 

do not know that it did. 

THE WIT1"ESS WAS THEREUPON EXC SED. 
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C E R T I F I C A T ~ . 

I, C. A. Strain, an Official Court Reporter , hereby 

certify that the foregoing fift een (15) pages of type~~iting, 

c ontain a true and co r rect transcript of the testimony given 

at Mobi le, Alabama, July 17th , 1930, i n the c ase of Howard 

Bishop vs. R. F . Powell, et el. , before the Hon . Thos. w. 
Richerson, Register of the Circuit Court of Baldwin County, 

Alabama , as set forth in the said transcript . 

Signed at Mobile, Alabama , this , the 20th day of 

September, 1930 • 



HOWARD BISHOP, 

Complainant, 

vs. 

R. F. POWELL, et al, 

Respondents. 

) 
} 
) 
) 
) 
) 
} 
) 
) 

IN THE CIRCUIT COURT OF 

BALDWIN COUNTY 1 ALABAMA • 

IN EQUITY. 

_BR .... I ...... EF;.;.;.. .Q! BEHALF 9£. _R_ES_P_O_ND_E_N_T_S 

This cause is based upon the alleged mistake on 

the part of the Complainant and the fraud on the part 

of R. Fo Powell, one of the Respondents, and see~s to 

have a deed, absolute on its face, to be declared a 

mortgage. This is the averment of the bill ~f com-

plaint~as well as the prayer thereof. The Respondents 

deny that said instrument was ever intended as a mort­

gage, but to the contrary it was intended to be a deed, 

and is a deed. This being the issue in the case, we 

respectfully submit the following authorities bearing 

upon guch issues: 

The first authority which we will cite is that 

of' Her.tzler vs. Stevens, 119 Alabama, and on page 333, 

and in which decision the following language is found: 

"In Campbell v. Hatchett, 55 Ala. 551, it was 
said: 'The court, in the exercise of its 

jurisdiction (to reform written instruments on 
account of mistake or fraud in their execution) 
·~Jroceeds with the utmost caution, as it involves 
the invasion of a salutary rule of evidence pre­
vailing at law and in equity. In all cases, un­
less the mistake is admitted, it must be proved 
by clear, exact, and uatisfactory evidence, that 



---------
the mistake exists - that the writing deviates 
from the intention and understanding of both 
parties at the time of its execution - or the 
court will decline to interfere.•" 

"· 
"In Guilmartin v. Ur,qul:lart, 82 Ala. 571, the 
court said: 'To authorize the reformation of 
a. contract which has been reduced to writing 
and signed, the proof must be clear, exact and 
satisfactory - first, that the writing does not 
express the intention of the parties - that on 
which their two minds had agreed: and, second, 
what it was the ~arties intended the writing 
should express •' 

"The burden in such cases is always on the 
complainant to show by evidence that is clear, 
exact, convincing and satisfaQtory, that the 
written contract does not express the true 
agreement between the parties. --If the·proof 
'is uncertain in any material respect, it will 
be held insufficient; and while the courts may 
feel a great wrong has been done, they can grant 
no relief by reason ar uncertainty.'" 

"The authorities," says Mr. Pomeroy, "all require 
that the parol evidence of the mistake, and of 
the alleged modification, must be most clear and 
convincing, - - - or else the mistake must be 
admitted by the opposite party; and the resulting 
proof must be established beyond a reasonable 
doubt. Courts of equity do not grant the high 
remedy of reformation upon a probability, nor 
even upon a mere preponderance of the evidence, 
but only upon a cer-tainty of the error • 11 

"Until beyond reasonable controversy, tne mis­
take is made to appear, the writing must remain 
the sole expositor of the intent and agreement 
ot the parties. n 

In the case of Moore vs. Tate, 114 Alabama and on 

page 584, the same statements of law, both as to evidence 

and degree of proof is laid down as in the case supra. 

And after quoting the exact langugga from Pomeroy as used 

above, this decision goes further and says: 

"The same degree of proof is declared in Story 



Equity Jurisprudence . " 

I n the case of Hand vs. Cox, 164 Alabama and on 

page 330 , we find the following langu age : 

"In the cases of this kind, where equity Yli l l ~rant 
the affiri"lati ve relief of refor:J..:-.-: i on, it requll' es 
that the evidence shall pl · ce beyond re!l::::onable 
controversy the fact that such a mist~{~ Y!as 
made , and , until t is_is done , th~ wr~ t~ng must 
remain the sole expos~tor 11 of the ~ntent and 
agree~ent of the parties. 

In the case of Kyle vs . Haley , 190 Alabama and 

on page 553 , is tne following language : 

" The b ill in this case was filed for the purpose 
of having a conveyance, vFhich i s absolute on i ts 
foce , declared to be a Mortgage and to redeem. 
In a case like tLis - where the instrUM.ent is 
absolutely in form , ar.d I ot in for1n conditional -
to obtai n relief, the conplainant t u"' i so.+i sfy 
the Com~t by at least a clear preponderance of 
the evidence th~t a mortgage was intended and 
clear l y understood by the Grantee as well as the 
..;rantor . " 

Then to follo·;, thi s up rli th a C B se which has quite 

a bearin0 upon the issues in this case , and which is Knaus 

vs. Dreher , 84 Alabama, page 319, we quote the following 

language : 

" Cas• s o:f this class h~.ve been very OJ.'ten befor e 
this Court , anc it has been unifromly held that 
such claim may be est!"'blisLed by parol proof , i f 
sufficientl y strone; and cl ear to meet tb"' re­
quirements of ~~e rule. But to entitle a com­
plainant to relief in such cases , the test:1.1•ony 
must be c l ear , consistent , stron~ and convincing . 
It has sometimes been said it must be stringent ." 

" The oral testimony in the case before us is in 
lamentable conflict . Conflict, r.ot alone as to 
the main i nquiry, whether.it •ms 1.greed that the con­
veyance chop.ld opero.te only u8 a _ortg:Jge , but 
as to the attende..nt facts whic_1., if believed , tend 
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collaterally to rortify or weaken the testimony 
bearing directly on the main question. It is 
difficult to credit this discrepancy to honest 
mistake, or imperfect memory. Only ~e parties 
to the conveyance testify to any actual know­
ledge, whether there._.-was an agreement before 
the deed was executed that 1 t should only 
operate as a mortgage, and their testimony is in 
direct coni'lict. n~~--** Looking alone at the oral 

mstimony, it is doubtful if it be sufficiently 
'clear, consistent and convincing' to overcome 
the presumptions which are raised by the absolute 
conveyance. ·~~*J." Th,e intendment growing out of 
Dreher's absolut~ deed to Knaus makes a strong 
prima facie cas~, and the corroboration furnished 
by the uncontroyerted facts recited above, re­
duces the probative force of the complainant's 
testimony far below the requisite standard. T.he 
bill ought to :p.ave been dismissedo 11 

As will be Shown by the testimony in this c~se, 

the complainant and two other respondents are the only 

witnesses who testify upon the question of whether or not 

any agreement was had that the instrument in question 

should be a mortgage. The complainant, the only witness 

testifying to such facts in his behalf, testified direct­

ly that he had never executed any other instrument pur­

porting to be a mortgage to the respondents or either ·of 

them, when subsequent to such testimony, respondents in­

troduced the original papers showing that he had executed 

such mortgages. And then complainant, to verify what 

respondents had testified as to other mortgages being 

executed, amends his complaint alleging such to be a 

fact. So we have the complainant denying.the very alle­

gations of his bill, his own bill eori.tradioting.:~hie;~~testi­

monyJ and his own bill, while so contradicting his own 

testimony, corroborating the testimony of the two respoda-
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Oo 

tne i!' o-vro. 

ents, l\lr . and Mrs . l'ov;ell, v1ho testified' t re"" 

behalf and who introduced the original cu%en s - ,,V' det' tb.e 

ferred to . So we respectfuUy_ suhmit :t;t uP ~ . . . . 1 t b ' . tne co-:::'01-ain-
..-- op~m on, ~n tne as a o' e c~ ted caJl , · 

ant has woefullY failed t o meet h is our,en of proof ' 

and that the original instrw,.nt , as i ntroduced in t."e 

form of a deed, stands as the true and ·sxpressed tnten• 

tion and understanding of the parties . 

Then quoting from the c~se of Rodsers vs . Burt, 

157 Alabama, page 104 1 is the follow·: 

"Conceding that the parties stand on an equal 
footing as to interest, and according to all the 
witnesses truthfulness and honesty of P'?l'pose ~ 
the conclusion most favorable to compla~nant ~s 
that he regarded the transaction as a mortgage , 
while the respondents regarded it as nn absolute 
sale . ' We have said the concurri:10 intention of 
both the parties determine the character of the 
transaction, and , v1hen ascertained , must prevail. 
It is not the intention'of the one, dissociated 
from the intention of the otl1.er , 1 ,ich is to be 
ascertained . The mutual assent of the parties 
ia essential to the completion of a contract. 
The ascertainment of different intentions and 
different understandi~6S does not make a case in 
which equity will construe the transaction to be 
a mortgage . t " 

It will be remembered that two of tre respondents , 

Mr . and Mrs . Powell, testified clearly and concisely as to 

the facts ~~he transaction leading up to the 

execution of instrument in question . They state that they 

decllned to lend Mr . Bishop any mor·e money , already having 

two mortgages on the property 1 while Mr . Bishop denies in 

his testimony that he executed any of the nortgages, then 
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amends his complaint alleging that he did execute other 

mortgages, and such other mortgages actually being intro­

duced in evidenceo Respondents' testimony is therefore 

corroborated by docuraentary evidence, while complainant's 

testimony is even contradicted by his own bill of com­

plaint as last amended. It will be further noted by the 

uncontradicted evidence that lv'Ir. Powell innnedia.tely recorded 

the deed, that he went into possession ~the land under 

the deed, moving the complai nant 1 s brother off of same, he 

assessed the property as that of the respondents•, paid 

the taxes thereon as such, made improvements thereon which 

were visible to the world at large, and ~~e complainant 

quit assessing his property at that particular time when 

it was alleged that the deed was made, and has ·never made 

any complaint as to the respondents• going into and keep­

ing possession of the said pr(jperty. Then further than 

this, the ·complha~nant ha:s ·~ sought to impeach the reputa-
~ 

tion of Mr. Powell, but not one der~ogatory~has been ut-

tered or testified to as to N~s. Powell. 

Then it will be further noted that the witnesses 

who testified against Mro Powell's reputation limited their 

conclusions, and one of them testified directly that he 

would believe Mr. Powell and that he had been in the employ 
t4 

of Mr. Powell for some long time, and
11 

to this latter, there 
' 

was evidence of a little ill-will towal"'d Mr. Powe1~ 1 by 

reason of the fact that Mro p·owell had taken his rnules, 



w~ have paraphrased the last paragraph of the 

above decision and not quoted it verbatim. 

s. 

To show the weakness of complainant's testimony 1 

we quote from same as ~ollows; on page two of said de-

position is the following language: 

"He saw that I was in trouble and he said that 
he would like to help me, and I told him I 
would be glad to have a little help; so in a 
short while after that he came down with a mort­
gage and said, I brought this mortgage doWn for 
you to sign this mortgage and let you have the 
money." 

Then on page nine of said deposition and on cross-

exaraination, he said: 

"I do not know how he knew that I was in the 
hole and wanted some money for a boat. He had 
been down there talking to this man, I g~ess. 
He said, all told, he would loan me the ~600.00 
on it. That was all I wanted to borrow. 

Then on the bottom of page fourteen, in response 

to a question touching h~s financial matters he said: 

"I have always had a little money." 

And then on the next page he says: 

nr already had it for years o" 

And then further testifying he could not tell how 

much he had at all. 

Then at the bottom of page fifteen, he says: 

"I might have ha:.d four or five bll.ndred, or seven 
h'Wldred." 

Then on page sixteen, he testified: 

"I don't think I had any money when I was talking 
to him. I don't remember how long it was after 

·I had t~at talk vdth Mr. Powell,.before I had the 
f·our or five hundred o" 



As to the instrument itself, the c anplainant 

testified on page three of said deposition, as follows: 

"J.Ifua. Powell did not read the mortgage over to 
me. He never read it. Nobody else there read 
1 t to me. I did not know what was in that paper. 
I only supposed it to be a mortgage calling for 
$600.00, payable in twelve months." 

Then on page six of s~id deposition, in direct 

response to a question propounded by Mro Hogan asking 

about whether the Notary Public asked him whether or not, 

knowing the contents of the instrument~ he executed, etc.~ 

and if Mr. Powell asked him anything about that~ the wit-

ness replied: 

"I don't remember whether-he did or not." 

It will be found on page eight that this witness 

testified: 

"It is not a fact that subsequent thereto, and 
at the time he agreed to take up the Thompson 
mortgage l made another mortgage to him for 
$125.00. It is not a fact that I made any such 
mortgage. I state, as a fact, that there was 
only one mortgage. That mcrtgage was for $soo.oo, 
all told, the mortgage, taxes, and he had an 
abstract made, tooo" 

In this connection we call the Court's attention 

to the m~tgage for $125.00 made by the complainant to 

Laura A. Powell~ and offered in evidence, marked Exhibit 

"B", bearing date of August 30th~ 1917, and which mortgage 

was at that time recorded, and the acknowledgment taken 

before Alex J. Melville. 

It will be observed that it rus averred in the bill 
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of complaint that it was at the complainant's instance, 

and a part of the agreement in this transaction, that the 

said Powell should take up the Thompson mortgage, and by 

reference to page three of the deposition, the complainant 

states: 

"I did not have any arrangement with Mr. Powell 
about that, with reference to the Thompson 
mortgage; only he just agreed, himself, to take 
it up. He took that mortgage up - that is, I 
suppose he took it upo" 

On page eighteen of said deposition complainant 

testifies as follows: 

11 I do not remember what Mr. Powell said to me 
when he took the acknowledgment. I don't re­
member whether I asked him to read that paper 
to me or not. I just thought it was all right. 
I just trusted to Mr. Powell that the thing 
was to be a mortgage and that it was just all 
right, - that there wasn't going to be nothing 
c~ooked about it." 

We respectfully submit, even though there were 

no testimony on behalf of the respondents absolutely con­

tradicting the above assertions by the complainant, that 

the complainant has not Inet the burden of proof as is 

required. 

The presumption of law is that the instrument in 

question, and which has been introduced in evidence, speaks 

the truth, and we respectfully submit that this presumption 

has not been overcome by the vague and indefinite testimony 

of the cromplain&nto And when this is met by the clear end 

concise statements af facts touching this transaction by 

MF• and 1~s. Powell 1 supported by the exhibits in the form 



of other deeds and of mortgages, and coupled with the 

fact that the complainant has~ot paid any taxes, nor 

11. 

. ~~~' 
assessed said property since·~the date or the said deed, 

and that the respondents have been in actual possession, 

have assessed and paid taxes t~ereon, then we respectfully 
I 

submit that the respondents have more than met their 

burden of proof, and are entitled to a decree • 
... 

W~ feel sure that the· complainant remembers the 

mortgage for $125.00 as introduced in evidence, and 

executed by him in favor of Mrso Powell, and that this is 

the instrument he has in mindo He only re1nembers signing 

one mortgage, so he testifies0 yet there are two introduced 

in this cause, and then one de'edo 

We therefore respectfully submit that said bill of 

compla.t nt 8:1 ould be dismissed and the conplainant taxed 

with the costs thereof. 

Respectfully submitted, 



HOWARD BI~HOP, 
Complc.. inant, 

vs. 

LAURA A. PO'.'IELL, ET AL3 , 
Res :pondents. 

) 

l 
) 
) 
) 
) 

Il~ ~rrE CIXUIT C Oill~~ OF 

BALDW TIT C CYJN T Y, ALA 3_..'J~~. 

IN 3r...;}JITY 

&~SPO!~D3NTS 1'0 ~HE JILL OF CO:MPLAIUT AS LAJT .l\.HENDED. 

In order for a bill to be suffioient to have a 

deed, absolute on its face, cteclared to be a mor ~age, it 

is necessary tba t certain averments of facts should. be embrac­

ed in said bill in order to ~ive it eQuity. 

In the first place it is essential that the bill 

should show that it was the clear understanding and intention 

of both parties to the instl ... ur:~ent, a.nd es.l)ecially the grantee, 

that the said instrurnent should be a mortgage, as is clearly 

shown by the case of Reeves vs. Abercrombie, 108 Ala., and on 

page 537, where it is said: 

"Such must have been the clear and cert~in intention 
of the gran tee as rJell as the gran tor~' 

In reading t :'le bill of c om];)la~nt we find that 

Laura .. ~. Po\,·ell and Ola Powell had no conversation with the 

complainant at all, but the averments are that .rt. F. Powell 

acting for and. on behalf of himself only had the transact ion, 

the bill showing by express alle5ation, fifth paragraph, that­

"Complainant furthel' avers that the said Ro F. Powell was duly 

authorized to procure the execution of said deed as agent of 

the said Laura Ao Powell, etco" From this averment of the 

b ill• so far as these respondents are concerned, it i s shown 



to be their intention that a deed should oe executed, and 

t~t the said R. F. Powell had no authority, as their a6~nt, 

to accept anything else but a deed. In other words, there is 

no averment to show tho t :a. r. Powell vlfa.s acting as the at;ent 

of the other res:POnd.ents, but to the contrary the natural 

inference 'NOUld be that he was acting for Bishopo We do not 

dispute the authorities heretofore cited by ltr. liogan, to 

the effect that the .Pl~ incipal under certain circumstances is 

bound by the a6ent in such matters_. no!" do we have any com­

plaint with the decisions as cited by him on this pointo 

Our contention is that Hr. Hogan has not averred sufficient 

facts in his bill to show tba t the authorities \vhich he cited 

are a:pplica bleo If the Court will read the authorities cited 

on this point by ~ ... r. Hogan, it will be easily seen how they 

can be differentiatedfrom this particular case, and how the 

averments of' fact present qu.i te a different aspect in the 

:premises. From all that appears in the bill it may be that 

Bishop sought out 16:'. Powell as his agentJ and. this would be 

the natural inference to clra\/ from same o Bishop did not owe 

Powell anything at the time, but sooe third party held a 

mort~age and he ~anted to be saved fron that mortgage and 

made his appeal to :.fro Powello V1r. Powell went to othe·l~ 

parties, the bill showing the other parties authorized him to 

take a deed, and he comes back a~d takes a deed in con­

formity wi th his alleged aut ho ri ty; and ,-,here can it be said 

that as an agent for the other respondents he can fasten 

upon them any act of fraud? 
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Another essential averment of the bill, in order 

that it might not be subject to demurrer, is that the respondents 

were given an opportunity to correct the mistake prior to the 

filing of the sui to In the case of Block v a. stone, 33 _\la., 

and on ]_)age 32 7, it vvas said that the complainant- "rnus t ask 

for correction or show some excuse why not. n So f~ as this 

bill is concel~ned, there is nothing to show that the respondents, 

Laura A. Powell and Ola Powell, knew anything about complain ant's 

grei vance, or alleged gre ivance, until the s:t it was filed 

aga. ins t them. 

Another absolutely essent ia 1 esverment of the bill, 

in order that it might not be subJect to denurrer,was that there 

was a co,nt inuing debt to be secured, b1e:.:rbrle aclee:iii, absolute on 

its face ~ould be declared a mortgage. ~uoting again from 

Reeves vso Abercrombie, supra, and on page 539-

"The absolutely certain thing which the cases 
establish is, t:b.at if there is no continuing debt to be 
secured there can be no mortgage. n 

Is the:re any awerment in the bill ,·Jhich would indicate a con­

tinuing debt? The complainant confesses that he foes not know 

the amount v.h ich he claims to be owing~ or the amount which he 

received, nor does he state that he at any time borrowed from 

Laura .A. Powell and Ola Powell any money directly or through 

R. F. Powell as their agent. There is no evidence of any debt 

a~leged to have been given, no note, no memorandum thereof, 

but we find as the only averment which the complainant himself 

said would show such debt was that something was said by 1;Ir. 

Powell about the complainant's. having twelve months within 

vhich to repay the loan. It might well have been that Hr. 



Powell told him that he v1ould sell back to him in twelve months, 

but there is no averment that he even said this, or anything, 

in the capacity of agent for the other respondents. 

Take the language of Kraus vso Dreaher, 84 .Ala., 

and on page 320 --

''To establish the :propos it ion tba t the conveyance 
absolute in form, was in in~ention and in effect only a 
mortgage-security, there must be a continuing binding debt 
from the mortgagor to the mortgagee to- u:pholding 1 t; a debt 
in its fullest sense. Not a ~ere privilege reserved in the 
grantor to pay or not at his elect ion, but a debt 1il. ich the 
grantee can enforce as a debt, and for its collection may 
foreclose the conveyance as a mortgage." 

From the above authorities, ·we respectfully submit, 

that it will be seen that the bill is subject to the demurrers 

as 1' iled by Laura .A. Powell and Ola Powell. 

The same reasons we respectfully submit on the part 

of R. F. Powell, and add the additional as to him. If he has 

practiced deception upon the compla ino.nt, the c om:pla inant 

would have a full and adequate remedy at law as against h.lln. 

ca.~tainly h~ could not correct the instrum~nt involv~d, as 

no rights thereunder vested in him, nor can he give to. the 

c ornpla inant the relief prayed foro The bill shows upon its 

face that no title to the property is vested in him, neithe~ 

is there art.y averment that he holds any eq_ui table interest 

therein. We therefore respectfully submit that the case 

of Abraham vs. :iall, 59 Ala., and on page 390, is decisive 

of this cp.estiono This esse says - ''The general rule of 

pleading is, that persons having no interest in the s,~it, 

and against whom no decree can be had are improperly made 

defendants o ?t 



Certai n l y thi s Cour t c oulc1 not enter c. o.ecr ee 

declari nc t hat this i nstru1:1cn t shoul d. be refornecl so as to 

make i t a mortJage pa yabl e to the sa i o. _:. !i', Povrell , for 

that would be i necp. it. :~.b l e t o the part i es who act ua ll;y- put u.p 

the :pu rchase money , and. thi 3 i s the onl y relief prayed for 

as to thi s part i cular resrJonc'.ento 

sus ta L11 ed • 

We r-es:rfectful l y subrni t the d.enur·rers shoul d be 
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" 
.t+OW.AliD BISHOP, 

complainant, 

-vs-

~AURA POW::~LL, et al., 

Resp on dents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN TH1~ CIRCUIT COURT OF 

BAL~VIN COUN~Y, ALAB~~. 

BRIEF FOR COMPLAINANT 
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·.che evidence discloses that c. A.. 'J.'hOlill'Bon upon tovvit, 

the 9th day of March, 1917, transferred to Miss Ola Powell a. 

mortgage and note made by Howard Bishop, the com:rla.inant, upon 

towit, the 3rd day of ~ovember, 1915. ~ee Respondent's Exhibit 

"A••. This mortgage was to secure a.n indebtedness of ~15o.oo. 

see Respondent's Exhibit ''E". The complainant also execated a 

mortgage dated the 30th day of August, 1917, to Laura A. Powell 

to secure an indebtedness of ·~?125.00. see Res~ondent•s Exhibit 

"Bn. 

The mortgage thus transferred to Miss Ola Powell was u~on 

the .Northwest quarter of the Horthwest quarter and the southeast 

quarter of the ~orthwest quarter (except four acres in the extreme 

southwest corner sold to Isaac King) in section 30, Township 6 

South, Range 3 .r~ast, Baldwin county, Alabama. see Besnondent•s 

Exhibit '1Eu. While the said mortgage made to IJaura A· powell 

included not only the lands above described, bu~ also all uright, 

title and interest .. of the complainant nas ~AA-r in the Mary Ann 

Bishop estate consisting of 210 acres, more or less, in section 

19, 1'0wnship 6 0outh, Hange 3 •;ast, Baldwin County, Alabama. 

See Respondent's Exhibit uBn. 

After the execution of the foregoing mortg~es and u~on 

towit, the 12th day of October, 1917, the complainant conveyed 

to Laura A. Powell and daughter Ola Powell by a warranty deed the 

the following described lands, viz: All of the :Northwest quarter 

of the Northwest quarter and all of the southeast quarter of the 
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of the northwest auarter of section 30 in To\mship 6 sonth, 

Range 3 East, exce1)t four acres in the southwest corner of said sou.th 

east quarter sold to Isaa.c King; also all at' Howarx Bishop's 

interest in the Mary Ann Bishop and William Bishop estate~ said land 

being a one-seventh interest in the east half of the northeast 

quarter o;f the Northwest quarter ati'd the south half of the northwest 

quarter of Section 19.; also the east half of the Northwest quarter 

of the southwest quarter and the northeast quarter of t~e southwest 

quarter, and the west half of the Northwest quarter of the southeast 

quarter, and an undivied one-half interest in the southeast quarter 

of the southwest quarter, all in section 19, Township 6 south, Range 

3 ~ast, said Mary Ann Bishop and William Bishop estate containing 

210 acres, Q!ore or less, all of said lands being in Baldwin County, 

Alabama. See Respondent • s Exhibit ''C". 

It will be observed that when the complainant executed 

said deed he had only an equity of redemption in the lands so 

conveyed. The legal title thereto was held by Laura A· :Powell 

and Gla Powell to secure a total indebtedness of ~~276.oo. 

It should also be observed that the respondent, R. :15'. 

Powell, acted as the agent of his wife, the said Laura A• powell 

and of his daughter, Ola Powell in said tran sactiors with the 

complainant. See the dep o si ti c:.>:n of R. :B,. Powell. Page i. 

The authorities clearly establish that', where a 

mortgagor conveys his eqUity of redemption to the mortg~.tee, and 

the conveyance is afterwards attacked by the mortgagor, the bur den 

of proof rests upon the mortgagee to show by clear and convincing 
!lJ)~· ~ :: ~ " . 

e-v~u.efiee,· ~- , 



3 

that the conveyance was free from fraud, oppression or undue 

advantage. "Equity looks w·i th jealous· eye upon such transactionsn 

Shaw vs. Lacey 199 Ala. 450, 74 So. 933. "Such trans&ctions will 

be sustained only when supported by a sufficient consideration and 

there is an absence of fraud, oppression and undue advantage." (ib) 

In such transactions equity "will not permit a mortgagee to use his 

position of superiority to oppress the debtor or drive an uncon~ 

scionable bargain, or take an:v undue advantage.'' Pearsall vs. Hyde, 

189 Ala. 86, 66 Soo 665. "Equity looks with a jealous eye upon sale. 

of equity of redemption to the mortgagee and requires them to be 

established by the clearest and most convincing proofo Locke's Exr. 

vs. Palmer 26 Ala. 312, 324. "Although equity will scan a transac­

tion with watcbfullness, it will still be upheld unless procured by 

fraud. actual or constructive, including any unconscionable advantag• 

or undue influence, or on a consideration which is wholly inadequate 

Stoutz vs. Rouse 84 Ala. 309, 4 So. l?Oo In these cases the burden 

of proof rests upon the mortgagee. Shaw vs. Lacey (supra). 

In the case of Goree vso Clements 94 Ala. 337, 10 Soo966, 

the following language was used, viz: "11he expression sometimes 

used that a release must be for an adequate consideration is thus 

defined by Field, J. in Peugh vs. Davis 90 u.s. 332 (24 L.ed,775): 

'That is to say it must be for a consideration which would be 

reasonable if the transaction were between other parties dealing 

in similar property in its vicinity. Any marked underval11ation of 

the property in the price paid will vitiate the proceeding.' 

It may be concec!ed that if there is an absence of actual fraud and 

undue advantage, gross inadequacy of consideration - 'marked under-

~~l~~fion of the property'- will of itself avoid an absolute or 
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unc ondi ti ona.l release. AlB o if the circumstances are merely 
a shadow 

suspicious casting/amEma over the fairness of the acquisition of the 

equity of redelrlJ?ti on, but not rising to the dignity of proof .. a 

consideration so unreasonable that a -party not unduly influenced, 

free to act according to his own volition and judgment~would not 

surrender the property for the price paid, may su.ffice to vitiate 

the releaSe In 

In the case of Pearsall vs. Hyde, supra, the following 

language is used, viz: "Although expressed in varying language 

the principle found in the books is the same to the effect that a 

court of equity scrutinizes closely and with jealous care a transaatit 

between mortgagor and mortgagee whereby the mortgagee acquires from 

the mortgagor his equity of redemption and w.ill not permit the 

mortgagee to use his position of superiority to oppress the debtor 

or drive an WJconsci onable bargain, or take any undue_ advantage. 

If it appears that such has been the case a court of equity will 

set aside the transfer and permit a redemption. If there has been 

paid any consideration other than the settlement of' the mortgage 

indebtedness a court of equity upon setting aside the deed may 

hold the deed to be a mortgage for security of the sum or con-

sideration so paid, or may require its payment as a condition 

precedent to redemption. But in declaring such a deed to be a 

mortgage in such cases the court does so only for the protection 

of the grantee and merely as a convenient and effective method 

of enforcing the eqUitable maxim 'He who seeks equity must do 

equity 1 and the principles involved in those cases where the 



bill is filed solely to declare a deed a mortgage as pursuant 

to the real intention of the r>arties has no application". 

'.L'he resrondents have cited the case of Hertzler·vs. 

5 

stephens 119 Ala. 333, 24 so. 521, as reqairing the complainant, 

in a sUit to reform a contract, to prove his case by clear, 

exact and satisfactory evidence. This is unquestionably the 

rule where the parties dealt at arms length and neither has a 

position of su~eriority over the other. But this rule is not 

a.p:Plicable to a deed from a mortgagor conveying an equ~ ty of 
1&;~_/ 

redemption to the mortgagee. In such cases the burder;v upon the 

mortgagee to show that the transaction is fair and free from 

fraud, oppression or undae advantage and that the consideration 

is not grossly inadequate. 

Likewise the case of Moore vs. ~ate, 114 Ala. 584, 21 

so. 820 lays down the general rule set out in said case of· Hertzler 

vs. stephens. ~his BBBDaawtw»H case likewise does not deal With 

a transaction between a mortgagor and mortgagee. It is therefore 

not in point in the case at bar. 

'.!!he reap ondents also oi te the case of haD,d vs. cox, 164 

Ala. 348, 51 so. 519 to the general rule in this language: "%n 

order to reform an instrument for mutual mistake or for mistake 

and fraud the eVi denoe must show the mistake beyond reasonable 

oontroversy11 • This case is likewlse subject to the criticism 

that the rule laid down therein does not apply to a case where 

a mortgagor has conveyed his equity of redem~tion to the mortgagee. 
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In the case of Kyle vs • .11a.yley 190 Ala. 553 67 Soo 449 

cited by the respondents, the suit was brought to declare a deed 

absolnte on its face to be a mortgage. It was held that the 

complainant must· satisfy the court by a clear preponderance of the 

evidence that both parties clearly understood that a mortgage was 

intended. fbe Snpreme court of Alabama has clearly pointed out 

in the case of Pearsall vs. Hyde, supra, that the last mentioned 

rule is not ~plicable to cases where a mortgagor has conveyed his 

eqUity of redemption to the mortgagee. ~imilarly the case of 

Knaus vs. Dreher 84 Ala. 319, 4 so. 289, was where a suit was 

brought to declare an absolute deed to be a mortgage. The case 

of Rogers vs. Bart 157 Ala. 104 47 so. 226 belongs to the same 

class. But the rule. applied in these cases cannot be imposed in 

the case at bar. For the subject matter of the instant case is 

Va deed by a mortgagor conveying his equity of redemption to .the 

mortgagee. 

It is seen the ref ore that none of the cases cited by the 

solicitors for t1~ respondents are applicable to the facta of the 

case now before the court. 1~one of the cases thus cited dealt 

with the conveyance of an equity of redemption by a mortgagor to 

the mortgagee. ~he fact that distinguishes this case from the 

authorities cited in behalf··of the respondents is that the subject 

matter of this case is a deed from a mortgagor conveying his a qui ty 

of redemption to the mortgagee. 



:J:he evidence shows that the complainant is an illiterate 

man, being barely able to write his own name and only able to 
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read a little. ~ee depoai ti on of H.o'.-vard .Bishop ]!age 3. J!'U.rther-

more, he is an ignorant man. rte had no idea of the selling value 

of the land conveyed by his deed to Ola powell and Laura A• powell. 

;:;e e dar. osition of Howa:r d l.:lish op page 19. •J:he dep osition of this 

witness furnishes intrinsic evidence that the merrtali ty of this 

witness, at most, is nota more than that of an eight or ten year 

old child. 

On the other hand, .n. :J1
• Powell, who handled these tra.nsacti ons 

as the agent of Ola 1~ owell and Laura A. Powell, being the father of 

one and the husband of the other, was a man of considerable business 

ab1li ty and ex1")erience. lie was engaged in the bnsi ness of lending 

moneyo Such a business either attracts peo~le of sharp wits or it 

tends to sharpen the wits of its devotees above the average. 1t 

does not seem, however, to develope their sense of justice and 

fairness. jj~u.rthermore, Ji:1r. Powell felt himself aompetent to draft 

a contract between Howard .cishop and Domi Cook in regard to the 

completion of a boat the former was building for himself. see 

deposition of l~. 1!'. :Powell page 5. Ee drafted the deed which 

is the subject of this enquiry. ~ee deposition of R. F. powell 

:page 6. Besides, his deposition itself furnishes intrinsic evidence 

that he is a man of consider able ability. 

In an en~uiry of this kind the re}llltation of' the paJ."ties and 

the witnesses is of considerable importance. Let us see what the 

reputation of l::r. Powell is in the community in which he lives. 
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l:1r. E. E. Gaston, one of the leading citizens of Fairhope, 

says that he is acquainted with Ur. Powell and has known him about 

thirty-three years; that l1e knows 1-Ir. Powell •s general reputation 

is bad; that his reputatj_on for truth and veracity is bad and that 

ne would not believe !!.lr. Powell on oath if he were testifying in 

a matter in which he was personally interested. 

Mr. Jack Titus, who also resides at Fairhope, testifies 

that the general reputation of Ur. Powell is not so goocf and that 

from what he has heard from many sources he woUld not believe 

Mr. Powell on oath if' he were testifying cone erning a matter in 

which he was personally interested. 

An other witness, Dr·. :n. A. Hai 1, of Robertsdale, has known 

Mr. Powell for twenty-eight or twenty-nine year'S and that he knows 

the general rer>utation of Mr. Powell in the community in which 

he lives. .tie. testifies that his reputation is bad; that his 

moral reputation is fairly good, but his busines~.~ repntati on is 

seriously bad. iihis vvi tness also testifies that the reputation 

of ~..Ir. Powell for truth and ve1·aci ty is bad and that he has heard 

people say that they would not believe hom on oath. rhis witness 

also testifies that he would not believe Mr. Powell on oath; that 

he does not believe he would swear the truth • 

.another witness, :r. J. Lowell, testified that he knows 

R. F. Powell and has known him ever since he has been in Fairhope, 

over twenty years. J:he witness testifies that he knows Hr. Powell's 

general reupte.tion in the community in ,,rvhich he lives and that he 

knows his reputation for truth and veracity. rte also testified 
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that Mr • .Powell's rer1utation for truth a.nd veracity is bad and 

that he would not believe Mr. Powell on oath in a case in which 

he was personally interested. It is to be noted that this witness 

testified that be would ordinarily believe Mr. powell and that 

it was a bitter pill to be called on to testify against his truth 

and veracity. 

r~r. Cha:rles Lowell also testified that he had known Mr. 

Powell ever since he had been in Pairhope; that he knew l~r. powell's 

rerutation for tru.th and veracity and that his reputation for truth 

and veracity in a transaction in which lw is personally interested 

is bad; that he would not believe him on oath in a matter in which 

he was personally inte~sted. 

Dan Thorr~pson, another witness for the complainant, testified 

that he knows Mr. Powell; that he had knovvn him for two years. 

That he did not know his general reputation in the community in 

which he lives, but that he did know what people said about him 

with reference to truth and vera<;i ty and that -people said ••He wou.ld 

defraud and not tell the truth". 

Six witnesses have been produced by the complainant who 

have testified that Mr. Powell's reputation for truth and veracity 

in the community in which he lives, is bad. '!'he court will conside:r 

the reluctance with which men give such testimony. ~ven personal 

enemies, as a rule, are es~ecially reluctant to give such testimony. 

We submit therefore that the testimony of these chaxacter witnesses 

is especially significant and sufficiently evidences the nature of 

Mr. Eowell's business transactions as being grasping, o~pressive, 

and seeking to take undue advantage of those with whom he dealt. 
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Another important general consideration is the value of the 

lande Mr. Bishop did not know the value of his land. He testified, 

howevert that Mr. Powell had actually received $125.00 per year as 

rent for the 76 acre tract. See deposition of Howard Bishop page 5. 

This was not denied by Mr. Powell, although he heard Mr. Bishop 

testify and gave his testimony subsequent thereto. Deposition of 

R. ~'. Po we 11 page 10. And from common experience we l::now that tb e 

rental value, as a rule, is not less than lo% of the selling priceo 

On this basis the value of the 76 acre tract would be around $1250.00. 

Taking Mr. ?ewell's estimate, the va111e of the complainant's interest 

in the estate lands at ~ao.oo per acre v1ould have been ~p300, oo. Ac­

cording to these calcul.ations the actual value of the land acquired 

by Mr. Powell was $1550,00. 

If we consider the testimony of Mr. Powell, only, the considers.;. 

tlon paid by him was grossly inadequate. He testified that the land 

with a good title would have been worth qilO.OO per acre, in cash. 

Deposition of R. F. Powell page 16. That would have amounted to 

$760.00 for the ~6 acre tract and ~?300.00 fo-r Mr. Bishop's interest 

in the estate land,s, making a total of ~i5l06o.oo. U:pon the basis 

o~ these figures it is clear. that the considerati_on paid by 1\fJT. :Powell 

was grossly inadequate. 

Th(7; discrepancy is even more shocking if we consider M.r. Lay's 

estimate of value. T·.venty acres of the 76 acre tract had been 

clearedo This witness estimated the value of the cleared lands 

to be $50.00 per acreb Twenty acres of clear.ed land wou19-

have been worth about _$1~000 0 00. The other lapds were estimated 

by this witness to be worth about $20.00 per acre. The remainder 
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of the 76 acre tract on this basis would. have been worth ~pll2o.oo. 

while comr.lainant's share in the Bishop estate would have been ap-

proximate~y $6oo.oo. 
acq11urred lands that 

of George Lay page 24. 

In short, fol' {;:600. 00 the respondents 

''{/ere actually worth ~;,2720. 00. See dep osition 

The inadequacy of the estimate made by Mr. ·Powell 

a'Ppears from one circumstance. Twenty acres of the 76 acre tract 

were cleared at the time of the transaction complained of. Mr. 

Powell testified that it would cost at least ~~;25. 00 per acre to 

clrar the land. Deposition of :Mr .. Powell r>age 27. on this basis 

the cleared land alone was worth more than 1-Ir. powell l")aid for the 

entire tract of land. 

The respondents will urge that J·fr. Lay is the brother-in-law 

of Howard Bishop as a circumstan<;e affecting his credibiJ.ity. Bu.t 

his insterest in the transaction is much less- than that of Mr. powell. 

On this basis alone, Mr. Lay's testimony is entitled to the greater 

credit. But when we consider lE:r. Powell's bad reputation for truth 

and veracity, his a-p:pa:rent under estimation of the value of' the 

lands in question, then his testimony shonld be entirely disregarded. 

Besides, the de-positions of Mr •. Lay and Howard Bishop both bear 

witness to the evident since rb1ty of thtiJt witness. . Br. Bishop 

admitted complete ignorance of the value of his land. Mr. Lay 

dis~layed no eagerness to testify on this subject. His testimony 

was clearly an attempt to express his best judgment. 
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When we come to examine the circumstances surrounding 

this transaction we find from the testimony of Mr. Powell that 

the complainant was in necessitous circumstances. He wan ted 

to borrow some money to build a boat. He wanted to secure this 

additional money by a mortgage on the same land already mortgaged 

to Ola Powell and Laura A. Powell. Dep osition of R. P. :Powell 

page 3. tle had already begin the construction of a boat and 

owed Domi Cook, who was working on the boat, the sum of (:.550.00 

for his labor. De:rosi ti on of :a. ]1
• Powell page 4. l~r. Bishop 

wanted to borrow enough money to pay this debt and finish the boat. 

(i b). All of his property was mortgaged to the wife and daughter 

of Mr. Powell for the inconsequential sum of $275.00. 

simple man was helplessly in the power of Mr. Powell. 

This ignorant, 

'Ne will briefly review the steps by which control over the 

complainant 1 S property was secured by the respondents. In the first 

place Ola Powell purchased the mortgage given by Mr. jjiShop on the 

the 76 acre tract in ~ecti on 30, Township 6 south, Range 3 -:~ast, to 

Thompson securing an indebtedness of $15o.oo. This was on the 

9th day of March, 1917, Ap:prmximat ely five months later, upon 

to-wit~ the 30th day of August, 1917, the complainant made mother 

mortgage to Laura A. Powell to secure an indebtedness of ~~125.00, 

this indebtedness to fall due on September 1st, 1917. In other 

words, this mortgage only ran for about sixty days. The aigni fi­

cant fact is, however, that this mortgage covered not only the 

76 acre tract,already under mortgage to Ola Powell, but it 

included also all of ]:~r. Bishmp' s right, title and i~terest as 

\) heir in the l'.·!ary Ann Bishop estate consisting of 2!lot:~ ~cres, 
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more or less, in Section 19 same Townshir and Hange. :J:he deed 

conveying complainant's eqlli ty of re~_~mpti on to Laura A. }?ow ell and 

Cla Powell was made on the 12th day of Cctober, 1917, just about a 

month and Uhlateen d~a aftJr the execution of the mortgage to 

Paura A, Powell, and before it matured. It should be noted that 

this deed describes not only the 76 acre tract, and not only 

the interest of the grantor in the Ma:r·y ~1.nn Bishop estate, but 

it included also his interest in the ·~·~illiam Bishop estate. },Ir. 

Powell, the agent for the grantee, was not willing to run any risk 

of a dispute as to what was included in the 1.1a:ry Ann Bisho:p and 

~~lilliam Bishdrp estates, but proceeded to describe this land 

def:i.nitely. As a matter of fact this writing was su~~oed to include 

only the land Mr. Bisho'P owned indi viduallyo r~othing was said about 

the estate lands o De}:' osition of :a:owa.rd Bishop page 4. 

The first tr·&.nsaction of Ola powell with the complainant 

seemed innocent enoQgh. She merely took over the mortgage for 

:~~150. 00 held by c. A. Thompson. But from this beginning the 

respondents advanced step bg step until like the tantacles of an 

octopus they com~letely envelo~ed this simple-minded man; he was 

in their ~ower and helnless to nrotect his interests. .. " -

'Je come now to the examina.ti on of the testimony in regard 

to the execution of the deed which is sought to be cancelled in 

this 11roceeding. Howard Bishop testified that l~r. Powell saw 

that he was in trouble and said that he would like to hel-p the 

comnlainant. The com~lainant was in trouble and acce~ted this 

of fer of help. A little while later ~!1r. Powell brought a -paper 

to the complainant saying: "! brought this mortgage down for you 

to sign this mom ing and let you have tne money". The c ompl ai n ant 
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did not read this writing and cannot., read enough to understand 

a document of that kind. He can just read his name - ne can read 

but very little. .Neither 1:!r. ?ewell nor anyone else read the 

instrument over to the complainant, who did not know what was in 

the vvri ting. 1-:e su-p-posed it to be a mortgage payable in twelve 

months and securing the -payment of an indebtedness of 0600. oo. 
Howard Bi sh OJ" 's de:r os i ti on -pages 2-4 • 

At the time of this oo nversation there was no"r1ody with 

Mr. Powell. '.!.'here was noone 1)resent but Mr. Powell, the conrpla~nant 

and Domi cook. The latter is now dead. Deposition of Howard 

Bishop page 3. Jtr. Powell agrees with Mr • .Bishop upon this point. 

Por he testi.ti ed that when Mr. Bishop signed the deed they were 

down at the boat and that only the two cooks were present, Domi·~cook 

and his brother John Cook, both of whom are dead. 

H. ?. Powell uage 6. 

De:P osition of 

Mr. :Powell, of course, denies that he represented that 

·this writing was a mortgage. .But we find that shortly after the 

transaction 1Jr. :?owell told Mr. Lay, a brother-in-law of the complain­

ant. that " ... u .. ny time th~1t Howard would pay him back the money and 

tlle interest that he could e;et his land back. He said that he had 

a mortgage on Howard Bishop's land. 

·oage 20. 

De-p osition of c.reorge Lay, 

l·!ri. Powell admits that she was not present when the 

deed was signed and delivered. l/rs. Powell, however, says that on 

a "!)receding day she was present when gr. Powell agreed to bny the 

complainant's land for ;;~1600.00 and that nothing was then said about 

a mortgage. 
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the only direct testimony about the execution and de­

livery of the deed is the testimony of the complainant and H. F. 

Pov1e11. 'l'he testimony of these two witnesses is in direct conflict. 

The testimony of the complainant is corroborated by the testimony 

of c;eorge Lay, who had a conversation with Hr. ?owell after the 

execution of the deed, in which the latter adrni tted that he had a 

mortgage on Howard .bishop's land. we have already discussed 

oertain testimon~~ and circumstances bearing on the oredibili ty of 

R. F. Powell. We shall now call the attention of the court to 

another circumstance appearing from his testimony. ~/ir. Powell. 

testified that in 1919 he had a contract with Baldwin county~. Alabama, 

to bUild a road. ~.outh from stapleton about eight miles, the contract 

amounting to about ~;a,ooo.oo and that he needed to use some secu.rity 

with the bank to borrow some money with which to carry out that 

contract, and that he had made a contract with his wife whereby he 

bought her interest in all that land, and since then he hfE owned a 

one-half interest in it and Ola Powell (MalcoJm1) owns the other half. 

Deposition of R. F. Powell page 17. ~.'he witness testi f'ied that 

a deed conveying this interest to him is of record. ~he considera­

tion expressed in the deed was ~~1.00 and oth_er good and valuable 

considerations. 'l'he princi p~l consideration was a piece of bay 

front pro1;erty on l.lobile bay in I~orth Seauliffe oonsi sting of 

nine acres of land. .Deposition of H. F. Powell pages 17 and 18. 

Mrs. Powell likewise testified that in 1919 she sold this land 

to Hr. Powell; that there was no mosey consideration. ~he ju.st 

traded it for some seacliff property consi.sting of several 



acres vthich frontei on the bay~ although she does not know what 

this frontage is, but she made this conveyance to l!lr. Powell for 

the purpose of enabling him to get credit on his road contracto 

This was the first bite on the cherryo Mr. Powell testified 

16 

at a s~bsequent date~ after he had read the testimony of complain-

ant's witnesses. Upon this subsequent examination this witness 

testified as follows~ viz: "The land was not mineo It belonged 

to my wife and daughter. My vlife never did convey that land to 

me. I testified the other day that she did, but I was mistaken 

in regard to it". The witness does not explain how he came to 

make such a great mistake. He does not explain how he refreshed 

his recollectiono It is very strange:11 however, that after having 

testified elaborately as to the circumstances and moti v~s of a fJ 

transfer of these lands by his wife to him that he had made a 

mistake. Apparently, all of this testimon¥• includi:ng circum.-. 

stances and motives, was the product of a vi-yid·_ ime.g~nation. 

It appears that his wife made a mistake also. When two witnesses 

make the same mistake, that is a very cogent circumstance to 

shovv that they have prep_ared their testimony together and 

have conspired to testify alike, In this connection, however 1 

we cannot be certain whether Mrs. Powell conveyed her interest· 

to R. F. Powell, or noto We do not know which testimony is 

trueo Certainly upon one occasion or the other, the witness, 

R. F. Powell, testified either mistakenly or falsely. A witness, 

however • who can be so egregiously mistaken on. one proposition 

is not worthy of much credence on any other disputed point. 
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~:re submit, therefore, that the testimony of i~ • .F. powell and 

Laura d. Powell has been so iiD}?eached that no credence can be given 

to either of them as to what took -place in their transaction 

with HOward Hishop when the deed complained of was signed. 

'l'he conduct of the complainant shows that he never understood 

that this transaction constituted a sale of his property. AS 

soon as he discovered that the respondent claimed to have a deed, he 

at once took ste'Ps to r1ave it cancelled. E • .~P .• Powell admitted 

that he got a letter from :r.:r. ldt 0hell, re·presenting the complainant, 

in 1918, stating that this transaction should have been a mortgage. 

De-position of Howard .bishop page 9. ur. Powell's recollection 

abotlt the date :.:f this letter is quite positive and definite. 

It should be observed, however, that when he was asked if he had 

this letter he said: 'TI have the letter in my car 11
• Bnt when he 

was sent out to get the letter, upon his return he said •• I have the 

letter, but find I haven't it here. I will attach it to my 

deposition marking it ~~xhibi t " . ..., n ·:r • It should be observed that the 

letter is not attached to his deposition. It S.'f'-pears that ~:rr. 

Towell is just as positive wi'len he is wrong as when he is right. 

!~evertheless, it is clear he received 1:Ir. 1~.':i t che 11 's letter, and 

received it very soon after the transaction oom~lained of. 

·.che original bill of com!>laint was filed on June 28th, 

1918, in tne Circuit court of Maldwin county. It appears clear, 

therefore, that the complainant has always understood that he was 

executing a mortgage instead of a deed when he executed the writing 

which is under investigation in this suit. 
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.it. F. 
But even if we were to consiQer only the testimony of 

l"Jowell, we would be driven unescapably to the conclusion 

that this transaction was hl.·g·hly · o:pr ressJ. ve. In the first 

place Mr. Powell asserted that hlr. Bishop's title to the land 

was defective. Deposition of .tt. F. Powell page 3. rt does not 

appear tha.t anyone was asserting a hostile title, nor is there 

any evidence that it was in fact ae·:fiecti ve, except :Mr. powell •s 

unsupported a.sserti on. At any rate, 11r. :.Powell told the com11lainant 

that because of his defective title he would not recommend his 

wife and daughter to lend r.rr. Bishop any more money on the land, 

except for the pux:p ose of perfecting his title. '£hen it is said 

the complainant offered to sell the land for ~?90o.oo. l•!fr. Powell 

beat the :price down to ~li600.00 on account of the alleged defect 

in the title. Er. Powell says that the complainant declined to 

accept ;~600. 00, saying that he owed a man named Cook ~;550. 00 for 

work on his boat; and that after :paying off the two mortgages 

amounting to ~275.00 he would not have left enough moz:!ey to pay off 

Cook, le :: alone to finish the boat. 'J!hen accordine to 1:1r. 1Jowell 

the complainant came back two or three days later, at a~y rate a 

few days later, and said that Cook would take· lesr-J than ~}:l550. 00 

for his claim and asked the witness to go down and talk with cook, 

saying that whatever Cook knocked. of£ of his bill would be taken 

off the ~900.00 ~rice that complainant had ~ut on the land. ~he 

witness went down to see cook, and cook offered to knoc·k off 

'l'his was not enough, so no trade was made. 'l.'hen 
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tvvo or three days later the comnlainant aga.;.n came 
..1 and said that 

Cook would make an other reduction. th 
;:>o e witness went again to see 

Cook,and the latter agreed to take ;;,.:250.00 if he should receive 

:.)5C•. 00 cash. It thus a-py>ea.rs that, according to the testimony 

of.::·~· li'. Powell the comn_lainant grav-itated arou11d 
..... P O'tvell, who nad 

some money to lend, just like a ~:unebug :f.l.l!'ttt-7~1~ o.rou.nd a bright 

light aT night, and finally he weakened so that he fell into the 

light. ~J.r. rowell used the alleged defect in the title to beat 

down the price of the land, and then he imposed u~on the complain­

ant's necessitous situation unti 1 he acce-pted Er. I'owell r s offer. 

Pu1"t ermore, t:r. ~owell was not throngh with .Domi 

Cook, yet. Lr • .!.':·ishop was originally indebted to .Domi cook 

in the sum of c;;;55c.uo. :.~.·he latter agreed to reduce his claim to 

.:;250. cic for a cash se ttl em en t. but before the trade was closed ])orr.j 

cook became sick and. agreed to accept ·~;200.00 in full settlement 

of' the claim instead of <)250. c~o. ::.~hen this agreement with Cook was 

made Hr. Powell gave him a check for ;;;15C'.C!O. On that day he 

did. not pay Howard 1:.isho-p anything. ne iu.rtheJ:· testj.fied "Later I 

-paid him ::?50. co. I do not remembe1 just how or where this money 

was paid. I know that I did pay it. I 6.o not know that 1 have 

anythin[ in hand - recei~t or check - but 1 think 1 can find the 

check·~. _-toward i:isho·r testified that i'.~r. Powell did. not ~)ay him 

anything in eash. It is submitted there:ore that there is no 

evidence that :·.r. I·owell ever paid this :;;5o.oo to anybody, but that 

he ke1;t this ~~·5o. CO, himself, and that the actual sum for this deed 

was not .,.:600.00, but was in ±'act not more than .. ;550.00. :oar-osition 



/ 

20 

Hereinabove we have refe.rred to. M .. 'r.r. "'Po 11 r _ w~ s .opp res si V.t? 

. c,on(lu.ct, aCcording to his own testimony, in beS:1;ing down the :price 

of the bishop lands becau.se of the .. alli:!ged de;fective tit1~ •. 

: I , . , . 

if .J:of:(. POwell ·bougll t this lan.d fro·m Er. )3is.l+<!>J?: h.e .. bo·ught it at .Bi:· 
.·- ... ·• 

priCe t~at was. ~ell .Within the .lin\its o:f safety, · His: conduct 

.:in :r;~~:t:stiJAe; thi'p lit_igat:t·ol'l ~ndiea:t~s· -~ha·t 4·~ 'beli~:ved ·he i~ad ~ 

s.plendid ·b~rgaiir;. otherwise he wotild· !l~ve beer.i will~):Jg. t<? re c~uvey 

. tl:le :lan.:d ~.o Mr.~ )3ishop·. upon. b.~i.;tg.···:~epaid .tX1e·.-";~bl%~·t .·of ~fs·:. i~'C:iebted•. 

·Ivit:t.~~~l.l' w~·qclest'iong a···~tatenient. ·of .the. ·~11'~ebif~·:clb~l~s>;. ,the.·r;t ~Qro 1h~well ;, 

to·ot the: position. that ther.e was n.o'· ini:lebtedl]e.:;J.s,; t:P,E.i.t· tf1:e. tan.d 

W.a~ •.. the: r.esllJ.t of M:r. I~owe~l '·s ~o,wl~dg~·'·· ~ha~.··,}i~ ~·Ef.q. ~ .go·od. b arga.;.n 
"'' 

·at t~e ·e xp·~ns e of Mr ~ Bishop. 

·we·. sa.bmit t~1er .. efQW:~ ·~ha~·· ti1g:) :ev:i.O;e~'~; p·ot·;;,o·nlY fail~ .to· 

·~how ·-py c~.ear, satisfao.tory · ~d co,:pvincing pf.oo.f: that the· d·eed. 

exe;c.uiJeP. by How.ard Bishop tq.· ofa J?qvv.elJ; .~nd ~a~~:~o powell was ·tree 

. from· fraud ouur essi oil and u.n fairn-ess.· But .. o.ri tl:q~ o-t;;herhand th~ '· . . , ... : .··· ,. '· .... ... . . . . •;' ... ,· . . ... ·. ,· . ... . . . . .. 

evid·ence doeS shOW that th.iS: deed :WaS se,yured by. fr~u.d, that it 
' -.- .. , . . 

.. . 

. wa.s·, q:p]):t. f:}s,si ve a,n(t that, it .. was ~ro¢tll'ed t.hrci_ug:@ q.n+a.~.r de~l'ing• At1,d 

:e~rthernio;r.e., ·the consideration· was not a4e.qu&te·o· 
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~Jq a~e>,,~ 
0h . .' ~11$ J] t . 

' .• CJ th ·. . ll] be , 
maa~ .. e fact t . . llalf Of the 

17 by l. • . hat llflo B. . :reap OlJd en ts 
llllll· tb • l Shop h , mu.ch 

t ' e o.n ~ t . . ad i'orgot stress 
aK~n '"' 0 Laura A . . ten the s 

~'4 annro~·-. . • Powell. "1he . econd lllo:rtgage 

,. :. .IIJ.I!l~tely twelVe .' n hls testi.mony was 
. Years had elan sed s. 

. .~· lnce the e:x:ecuti on of this mol:'tgage. , f 
:J:ne ·act that he had forg·otten 

1 t is merely a mark of his mental weakness. 
It bears out the assertion made hereinabove 

that his q1enta1.1 ty 1~ th 
. at of a child eight or ten years old. For 

it _oa.n;not be su:pp o se_ d th t h 
a . is testimony in this respe c·t was 

false·. 
to 

Willfully 
There was no adv t t 

. aq age o accrue to him to testify otherwise 
than/the truth. AS a matter of fact, .;n t • his litigation it was to 
his advantage to have remembered th1·s t mer gage. For the execution 

of it brings this case clearly Within the operation of the :principle 

laid down in those cases cited hereinabove where a mortgagor has 

conveyed his equity of redemption to the mortgagee. It is plainly a 

case where the witness had honestly forgotten v:hat had occurred. 

It is a cironmstance evidencing the ease with which Mr. powell could 

have imposed uppn him because of his mental weakness. 

On exam).nati on of far. Bishop he testifl ed that when he dis­

covered that llr. Powell claimed to have a deed to his land, he 

loy d ~~ John E. Mitchell to ~et a statement from Mr~ Powell em:9 e 1:~ • ..... 

of the indebtedness, and that he authorized his attorney to ascertain 

the indebtedness due on account of this transaction. on his cross 

axaminati on an effort was made to ascerta.i n whether at the time 

Mr. BishoJ? had money enough to !lS.Y this indebtedness. It appears 

that i.Tr. Bishop had sold< for ~:?1200.00 the boat U.:DOn which he was 

·working wnen he signed the deed. Del! osition cf now ard Bishop 
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page 20. As a matter of fact, it is entirely immaterial 

wnether !ar. Bishop had the money with which to pay this in-

debtedness, or not. !'~r. Powell denied there was any 

indebtedness and refused to give the requested statement. 

We submit therefore that this deed should be cancelled, 

and that a reference should be ordered to asce~tain the amount of 

the indebtedness together with interest; that this amount should 

be credited with the f~r ;rental value of these lands for the 

entire period for which they have been in the possession of R. F. 

?owell as the agent of. Ola. powell and Laura a. powell, and also 

with the value of tlle turpentine taken by them from these lands. 

This should all be ascertained by a reference to be held by the 

Register. 

i-&:espe ctfull y submit ted, 



H0~1A."·{D BISHOP, 

c omplaJ.n ant , 

-vs-

LAU:."\A A. PO~Y1~IJI,, ~ t al. , 

Re sr ondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

IN TH~ CinCU!~ COU~~ OF 

BAL::.r.VIN COUNTY, !i~.:1.BA~.rA. 

1H1• -----

COHPIAIHA.NT 'S BRI~:b, ON DEHURRERS TO BI:Ll 014' COl.t!?LAii'TT AS 
IJ.AST Al::END~D 

The rttrpose of this suit is not to ha17e a deed in-

tentionally executed as such, declared to be a mortgage. certain 

princiy)les are a:Pplicable to such proceedlngs. ?or exanrple, that 

th0 continuin8 existenc.;e of a debt be shown. 3ut thj.s slli.t 

is brought to cancel a deed be cause of the fraud of the agent 

of the grantees which induced the execution of thA instrnment. 

In this proceeding it is not necessary to show the existence of 

a debt; the existence or non existence of a debt is ~holly 

incidental in this case, and it is important only as indicating 

what equity should be done by the complainant as a condition 

precedent to relief. 
In many cases there is no debt to 'begin 

with, ani y0. t thE> jurisdiction of the court to cancel a d.eed 

or a mortgage for fraud is well established. 
_\s, for example. 

where a grantor should execute a dend while rightfully relying 

u:pon a false representation that he was siening mP.rely a 

recoromend.ati on of good character. 
such a deed would be- cancelled 

because of th~ fraudulent representation. 
so in the case at 
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bar, the deed should be cancelled be cause of the fraud that 

indnced its execution. The complai na.nt should. not, ho·\·ever, thereby 

eaca.:pe the payme11t of his just debts, and so he should be required 

under his offer to do equity, to execute a mortgage in ~ccordanca 

with his original agreeme~t with R. F. powell. 

~herefore, it is clearly 

in the case of Reeves 

wholly inapplicable. 

seen that the principle set out 

vs. Abercrombie, 108 Ala. 537, 19 soo 41, is 

This principle is only applicable to oases 

where a deed is executed knowingly, but wj. th the intention that 

its :purrose is to sa cur~ a debt. 

It is true ~f?:_t/ bill contains a :prayer that the deed be 

reformed so that it shall be a mortgage -payable to R· F· :powell one 

year after the 12th day of october, 1917. nut the Bill also praye 

for general relief. 
eranted any relief consistent with the case ma~e out by the Bill. 

Under this prayer the complainant may be 

Wohlert vs. ·,1ohlert, 114 southern 906. 
cancelling the need and 

then requiring thl" complainant to give a morte:ae.e to R· p. powell 

in accordance with the averments of the :Bill under his offer to 

do eqlli ty, is substantiallY the same relief as to reform the deed 

so that it shall be a mor tga.ge. 
~here is anoth''r view that may be taken of this case. 

~he Hill avers the existance of an indebtedness from tne complainant 

to the Resroni<>nt, R· F. powell, in thE~ eum of $600·00, and that 

coeyleinant agreed to give a mortgage ,to the said;;<. ?· powell to 

secure this Q.ebt, llayable one year after its date. NOW, the deed 
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may be regarded as creating a trust to secure said indebtedness. 

A deeti of trnst is not an infrequent form of security. ':'he 

writer does not regard this construe ti on of the transaction as 

necessary to the case, but believes that the general principles 

underlying the cancellation of a deed or mortgage for fraud are 

applicable to this case, regardless of whether any indebtedness 

in favor of thA grantees exists, or not. It is well established 

that equity has jurisdlction to r~form a written instrument, not 

only where there has been a mutual mistake on the the part of 

both parties, but as well WL"1ere there has been a. mistake on the 

part of on·~ of the 'Parties and fraud or~ the other. 

Hand. vs. Cox, 51 so. 519 , 
,Hammer vs. lange, 56 so. 572, 
Holland Blow Star co.vs.Barclay,69 so.ll8, 
2 story's Equity Jurisprudence,356,Sec.976, 
34 Cyc.920. 

The fraud nf ~i. F. powell in procuring the execution of said 

deed is clearl~7 averred in the Bill of ComplAint. It is alleged 

therein that ·Qn towit, said 12th day of October, 1917, the said R.F. 

Powell presented to cornplai ne.nt a certain written ·instrument which 

the said rowell represented to be a mmrteage as agreed upon by the 

Complainant and the said· . .:-.• t 1
• powell on said lands. · It was alleged tha 

"!he complainant was indebted to ~. p. powell in the sum of ~600.00, 
'and that it was understood and agroed between the complainant and the 
said H. F. Powell that the complainant should secure said indebtedness 
by a mortgage on the pro~erty·described in the Bill of comnlaint, 
payable one year from said 12th day of October, 1917, that.on said 
date the said H. ~~. Powell presented to the complainant a certain 
written instrument which the said powell ;represented to be a mortgage, 
as agreed u:pon by the complainant and the said rt• l'1 • Fowell on said 
land in the s urn of ~~600. 00 r~ayablB twelve months after d.ate". 
That the Com:Plai nant ''is unable jo read .and wri ta and tha. he relied 
upon the representation of the said l\• 1:1 • rowell that said instn11ment 
was a mortgage as hereinabove described, and that tne complainant had 
no knowl~dge that said instrument was othAr than &11 the said :1. }\ 
:Fewell represnnte{:. it to be ,and that Compla.i. nant signed said paper 
under the bona fide belief that it was said mortgage.n 



It is also alleged that, as a matter of fact, said 

instrum~nt w~s a deed from the Plaintiff to Ola powell and Laura 

A. powell, the wife and daughter of said n• F. powell, respect-

ively. It is further averred that the said i\• Ji1. powell was 
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duly authorized to procure the execution of said d.eed as the agent 

of the said !1aura .t\.. powell and Ola :P·owell; or that a:fte1 the 

executj on of said rieed the said Lauxa A. row~ll and Ola powell 

accepted it and ratified the act of the said rt• F. powell in 

procurine the execution of said. deed; or that saia. rt. ~,. powell 

was acting on his own account and prooured the exeoution of said 

deed to said grantees for the purpose of defrauding the complainant 

and hindering him in the enf'orcement o: his rights in the premises. 

·..:he sald. Laura A. powell and Ola powell cannot set up 

as a defense that they did not actually participate in the fraud of 

their agent. In both Law and ::i:q ui ty they are reap onsi ble therefor, 

so long as they stand as grantees and beneficiaries under the 

frattdlllAnt dead. 

J~oB'an vs. Chas tang, 91 so. 86 7, 
~owland vs. Hester,90 So.910, 
Hartley vs.}l1r-::derick,l91 Ala.l75,67 so.9H3, 
_1-,owler vs .Ala. Iron ~c Steel Co.66 so.672. 

!n the case of Logan vs. ChasjEang, supra, it app~ara that 

Logan, as thP. agent for ~. ~. Reichert, proctrred the Chastangs to 

execute the deed in controversy, falsely and fraudulBntly representing 

to thAm that it was an agreemAnt to the effect that Logan was to 

recover and clear up the title to the tract which the Chastangs had 

inherited from their father, and on which they, or some of them, 



resided at the time, ani that the land recovered was to be 

divided between the Chastangs and Logan, half and half. The 

deed was executed in favor of the sa.i d J. H. Rei chert. ~he 

Chastangs d~nied that they knew rteichert in the transaction, or 

that they intended to make any agreement with, or conveyance to 

5. 

him. The defense on the part of Rel chert was, that !Joga.n was his 

agent, and that he did not actually participate in the fraud 

imputed to his agent, that the Chastangs were fully well aware 

of the contents of the deed, and that they thoroughlly understood 

the transaction. 

so tar as agency is concerned, that case is identica:l in 

principle with the case at bar. The Complainant sets up that he 

did not know JJaura ..:\• powell and Ola powell in the transaction, and 

he denies that he intended to make any agreement with, or conveyance 

to them. ~he only di±ferenue between the two cases is as to the 

fact misrerresentAd by the agent. In the case at bar the agent 

represented tnat the instrument in question was a mortgage, when as 

a matter of fact it was a deed. In the Chastang case Logan 

represented tnat the J.eed was an agreement that he was to recover 

ar.1d clear up the title to certain lands. This difference does not 

change the principles ay.plicable to the two cases. And so with 

the case at bar, it does not avail the defendants Lanra A· powell 

and Dma. powell, that they did not actually participate in the fraud 

imputed to their agent. In both Law and Eq u1 ty theN are responsible 

therefor so long as they stand as grantees and beneficiaries under 

the fraudulent deed. 
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In the case of Fowler vs. Ala. Iron B'; steel co., 

it 8J1:peared that samuel f'· :t-,owler was the agent for an other who 

furnished the :purchase money to buy certain lands. samuel 3'. 

:F'owler took a conveyance in favor of samuel o. Tc1owler, his infant 

son. He falseJ.~y, stated to his principal, however, that the 

conveyance had bee·n taken in his own name and he exectlted a 

conveyance of said lands to his principal. Hany years later, the 

fraUd was (liscovered and a suit was brotlght against samuel o. Fowler 

to quiet the title of the :Prlnci:pal. 1i'he court granted relief 

and said.: 

"On the former appeal in this case it was held 'that the 
deed procured by Fowler to his infant son would be consiiered as to 
Crawford and his successors in interest as the confederated breaking 
up and repudiatl on of the trust rer osed in the former with the result 
that the son became by construction of law a trustee for the 
Compla:i nant, a 'i'rustee exmalefici o'. It follows as declared of a 
similar sit u.t-ttion by the Sapreme COtlrt of the. u.s. in J~cintire vs. 
Pryor, 173 U_.)S. 38,52, 19 sup. Ct. 352, 43 Tued. 606, that Samuel 0· 
Fowler is as fully chargeable with the fratld and dAcei t r>raoticed 
upon Beers and his successors in title as if samuel o. Fowler has 
committed them Jler son ally. n 

!~nether -point taken by the dnmurJ·e rs of the B.es:r ondent 

is, that the complq,ina.nt did not prio:rto filine; suit demand of the 

.:ctesr ondent the eorreotion of the deed. Jt may bA true that, wht~re 

a mistake has occurred innocently tne complainant must request a 

correction b~1 the other :rs.rty b~;fore filine; suit. such a case was 

Black vs. stone co. 33 .Ala.. 327, which is reliP.d upon by the 

nesp ond.ents. ~:his rule does not apply where the mistake occurred 

through the frand of the Hesr ondent. ~hAn no notic~ prior to 

filing suit is required. ?he suit itself is sufficient notice. 



Where fraud intervenes notice or demand for a correction ms 

onl~ material as affecting the question of costs. 

strickland vs. strickland,90 so.345, 
Forgan vs. Gaiter, 80 so. 876, 
singletarry va. Varnum,75 so.890, 
Xing va. I~i vingston Mfg. co. 68 so. 897, 
Parry vs. Boyd, 28 so.711. 

And finally the demurrers assigned by l{• F. powell raised 

the pro:posi tion that he is not a proper party to the suit. As 
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stated in the brief of the Respondents, ''The general rule of 

plea.dine is that persons having no interest in the suit and against 

whom no decree can be had, are impr o:perly mad.e defendants." Abraham 

vs. Hall, 59 Ala. 390. Btlt in the case at bar a decree can and 

should be rendered against ..:· .• ~. Powell. The rule also is that, 

where an agent has been g u:ilty of fraud he is a proper paxty and 

may be charged with the costs of the suit •• 

Hesser-Eoore Ins. & RA al Est At Ci. v. Trotwood 
Lark Land co. 54 so.228, 

21 Corpus Juris,s~c. 267, 
2 corpus Juris 902, sec. 606. 

~Vhere the injury complained of results not fr.om mere 

nonfeasance or ommdesion of duty by the agent,but from his positive 

misfeasance the agent is :personally liable to the third person; the 

actual pery>etrator of the positive wrong not being pe1·mi tted to 

relieve himself by showing that the wrong was done while he was 

acting in the course of his employment as agent for another. In 

all such cases he :1. s personally liable, \'lhethe_ he did the wrong 
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intent! on all:· or ignorantly, by authority of his principal; for 

a principal cannot confer on his agent any authority to commit a 

tort upon the rights or p::roperty of' ao othAr. An agent will be 

held p~sonally liabl~ to third persons for all damages sustained 

by them in consequence o·P any fraudulent or malicj ous acts com­

mitted by him m· on behalf of his pr inci :pal, and in an action 

against the agen.t for fraud, the fact that he derived no personal 

profit or benefit therefrom, is immaterial. Messer-Moore Ins. 

& Realty co. vs. Trotwood Park Land co., supra. 

In the case at bar the complainant is entitled to recover 

from the said .. d. J.l1 • Powell the costs of this pr oceedine;. In addition 

to that, he is entitled to recover from him such damages as he may 

have sustained by reason of i\. F. powell's fraudulent representations. 

·rhese damages are in addition to his right to have the conveyance 

cancelled. 

The Bill shows that the complainant agreed to give a 

mortgage to the said !'1.• iP. Powell as security for a certain indebted­

ness running from the COTllJllainant to the said R. ·:i,. powell. AS 

a matter of ectt:tilty and as a condition precedent to receigli.ng relief, 

the complainant should be required, and must offer to do equ.i ty, 

by executing a mortgage to said. R • .v,. I)owell in accordance with 

their agreement. It is clear that in order to adjust tile oqa.ities 

between r~aura A. powell, Ola Powell and the said :a. ~,. powell it 

is necessary to hava the said h. ,t'. powell b·:·~fore the COllrt • If 

he used the money of the said Laura A. powell and Ola powell he 



shotlld be reC!u1red to reimburse them, and ir' necessary for 

their securlty to transfer to them the mortgage to be executed 

by the eomplainant to the said :i. :r'. powell. It is therefore 

clear that ...... lt1 • rowell is a pr aper party to this suit. 

It i8 apparent from the foregoing argument that the 

Respondents have misconceived the purpose of this suit. It 

is not to declare a.:~.,llfed, ;nt5;,ntionally given to secure a debt, 

to be a mortgage, butz it ~~ b:ri!IB'ht to cancel a deed. the 

execution Of which w:~ ind~ce~by fraud, and Which i B goverened 
,./ .. '. ...r 

by the principles tp ~·Cab1e t~ the latter proceeding rather 

9. 

than those a-p})licable.:;~to t~ fqrmer. In addition the re.spondents 
f ··) !. 

also ask that there ~-·_applJ'ied'~tp this case rricni:ples which 

are only ap:plicable t:¢ a c~se involving the execution of a 
,; </j I 

deed through rout ual m:~st~~. such a case is different from a 
- ··~--; ti' 't 

case involving a daed·~exec~~ed through fraud, and also different 
·' I ., ._. ~ 

from a case to dec~~re a-1eed to be a morteage. 

:'{r:i submit therefore, that the case made by the Sill 

has eqUity, and j_s suf"fk.ient to authorize the relief prayed foro 

~esp ectfully submi tr Ad. 

~~ 

¥~ 
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o ard .Dibhop , 
111 th vircuit Court , 

0oroplain mt . 
Baldt in ~e·nnt_y , .alabnma , 

V::> . 

uura ~.Powell , et al~ In ... aui ty. 

t.aspon ante . 

})l~CR •' . 0 ... DEl UR ~ERS . 

1'hid oau. o oo •t ing on to be heard i t> :Jubmi tted for neo r 1 

o ~ d Huurr or o~ ·· a~ pO dent s to th ~ Bill o Jo,npla int a~ 1 !;j t 

amended , soia Amended bill being fil."ld her in on tho 15th 

opinion tha t sa i o ti Jmurr~rs ~hould b~ ov~ar lled . 

t ts th r::~for • o d 1red , ad.jtH'ig'd a nd d Jcre1d by the 

.• ourt th t o;) .Jid domurraJrs , and each of th rn, bB,and they e ra . 

hare by . ov.,rru·led • 

.. 1 spon ~nt s ore a llo ao thirty days from from tha filing 

of thi. :::J deor'' · 1 thin hioh to make full ens er to the Bill 

Done at -h mbors at · ontoeville . , l abuma , thi s tho . .. 

9th day of Fe bua r , 1929. 

lf •• Her) , Juntze . 

'rha ..Jtn t J o;f . lobama , 
.Be ld i n Jounty . 

Circuit Court In E uity. 

l . 'J.' • . R icher~on , .agist er of s id J ourt of sa id County , 

. l E:Jb no , do hJr by o rtify th t t h ) hov i s a f ull,true n 

co r 3~ t oopy of th Jcr '~ r3n red by o id ~ourt on t 9th .l ~·/~----
day of 1 1JU. ry ,l929. as a~paurs of ourt. 
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HOHARD BISHOP, 

Complainant 

vs . 

LAUhA PO'.£LL, ~T AL, 

Respondents . 

Judge F . 'J . Hare, 
Monroeville , Alabama . 

Dear Judge : 

) 
) 
) 
) 
) 
) 
) 
) 
) 

Kobile , Al abama, 

October 23 , 1930 . 

IN THE CIRCUI'l' COURT OF 

BALDWIN COUNTY, ALABAUA . 

IN ZQUITY. 

We presume that the Register has already or 

will, \7i thin a fev1 days , hand you his report upon the 

reference ordered by you in the above said cause , and v1e are 

so firml y convinced of our position that the theory or doc -

trine of laVT, as invol;:ed by compl aint for complainant, has 

no appl ication to this case, that we presm:::e to address y ou 

f ur ther u p on same . 

That you may rna:> e clearly see the point that we 

are attempting to make, we will start back v1ith the begin-

ning of this case . In the origi nal bill of complai nt, as 

filed by Mr . John E . Mitchell, and in the third paragraph, 

is the following lLanguage - " and it was agreed by the com­

plainant and the said R . F . PovTell that the amount advanced 

by the said Povrel l woul d take up the Thompson mortgage, and 

the amount which the said Powell had l oaned to complainant 

\"las to be secured by a mortgage from complainant to the said 
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R . F . Powell. " Then in the fifth paragraph of the same 

bill of compl aint, it is alleged - 11it \-ras understood and 

agreed betv1een the complainant and the said R . F . Powell 

that the mortgage to the said Powe l l vras to be in the sum 

of said $600 . 00 on the property described, and that com­

p l a i nant was to have tvelve months from that date withi n 

v1hich to repay the mortgage, the r:1ortgage being for the 

purpose of securing a loan of ~600.00 for twe l ve 

months . 11 Then i n the seventh paragraph, it will be found 

that the compl ainant has ascertai ned that the said instru­

ment that the said Powel l represented to complainant to 

be a mortgage is , in fact , a deed , and complainant further 

avers that said deed was obtained by the said Powell by a 

fraudulent representation as to its contents . " 

Then the prayer in said bill is as follows : 

"Complainant furthe:· pray.s -chat upom the 

final hearinr; of this cause , your Honor will enter a 

decr ee declaring said instrument above referred to to be 

a morte;age , and allovi complainant twelve months from the 

12th day of October, 1917 , within which to exercise his 

equity of redempti on . " 

Demurrers were sustained to this bill of com­

plaint and then same vms amended by Rickarby & Frazer, as 

attorneys for complainant, but there is no variation or 

chance in the above quoted averr.1ents, and the prayer of 

said amended bill v1a s as follows : 



#3 

11Your Honor v.rill enter a decree declaring 

said instrument above mentioned to be a mortgage and 

order a reference to determine the amount due there ­

under , if any, and will allovT complainant to redeem 

the said premises , etc . " 

Then this bill vras subsequently amended by 

Judge Hogan, as solicitor for complainant, and he made 

no change in th0 above quoted portions of the original 

bill, as will be seen by reference to the second, third 

and fourth paragraphs , and that the prayer be that -

11 0n the final hearing of this cause, v1ill enter a decree 

ca.ncel]ing said instrmnent as described in tl~ fifth and 

sixth paragraphs hereof , etc; or if this should not be 

the proper relie:t; that your Honor vrill enter a decree 

declaring said instrument to be a. mortgage, and ascertain 

the indebtedness secured thereby and to vrhom payable, and 

fix a reasonable time in vn1ich the complainant may exer cise 

his equity of redemption . 11 

Then after testimony had been tclcen in said 

cause , the complaint asain runended his bill of complaint; 

11 to conform to the evidence" by allegine that after the 

Thompson mortgage, the complainant bor:flowed an additional 

smn of ~~125 . oo from the respondents , and also an addi tiona.l 

sum on October 12 1 1917, and then avers - "that he further 

ageed v;ith the so.id R. F. Pm1ell that he v1ould execute a 

mortgage to truce up the Thompson mortgage and the mortgage 

he ld by Laura Powell, and an additional s~,un loaned to the 
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complainant on said deed, said mortgage to be upon com­

plainant 's real estate in Baldwin County, etc. 11 

Then f urther in the third paragraph, he 

avers - 11 but it vras understood and agreed between the 

complainant and the said R. F. Powell that the mortgage 

to the said Po·well, as set out in the second paragraph 

he .. :eof , v1as to be in the sum of $600 .00 on the property 

above described for the purpose of securing the indebt­

edness from the complainant to the said R. F. PO'Nell, 

and that complainant was to have twelve months, from 

said 12th day of October, 1917, in v1hich to pay said 

mortgage • 11 

The prayer was not changed, at all, so vlith 

the averments as above stated, bill of complaint and the 

prayer thereof, the only averments were that the instru­

ment was intended as a mortgage , and at no time, to be 

c onsidered as a deed, as bill averred the t i me of the in­

debtedness, the t i me for which it was to run an::l leaving 

nothing for inference, that the complainant simply intended 

to mortgage his property and at no time to mru{e a deed 

conveying either his equity of redemption or right of 

redemption . 11 

Then in ansvrer to this bill of complaint , 

and the prayer thereof, the respondents denied that the 

instrument was fraudulent, that the parties respondent 

had taken any advantage of the complainant, and that the 

instrument was a deed absolute on its face. 



#5 

Then what is the issue in this case , and 

v1ha t is the prayer in this case? Simply that no deed 

was ever i ntended to be executed by the complainant 

according to the original and amended bills of com­

pl aint , but rather that a mortgage was intended to be 

executed , while on the part of the respondents , it was 

contended that a deed was intended t o be executed, that 

the compl ainant lm.ew vrhat he VIas executing , and that 

the instrument , as recorded , wxpressed the intention of 

both parties . 

Counsel for complainant argued at great 

length and cited authoriti es to the proposition that 

the respondents bought the equity of redemption in the 

mortgaged property from complaint, and that , therefore, 

the burden was upon the respondents, to show that the 

transaction was free from fraud or oppression and undue 

advantage , and that a suffici ent consideration was paid. 

In support of this , counse l cites the case of Shaw vs . 

Lacey1 199 Al a . page 450 . 

Now we ask the Court to look the bill of 

compl aint , ori ginal or amended, over careful ly , and see 

iff there is ever an averment made that the respondents 

were buying the equity of redemption of the compl ainant. 

In order for this question to have arisen, the bil l must 

have averred that the complainant did execute a deed to 

the respondents and this deed conveyed his equity of re ­

demption. And the burden upon his par t would have been 
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to have shovm such a deed to have been executed . Then , 

if the bill of complaint does not state a set of facts 

showing that the complainant had conveyed his equity of 

redemption, and the respondents had bought his equity of 

redemption, then the principl es of lavr, as laid dovrn in 

the above case , woul d not be applicabl e . But to the con­

trary, the bill specifically states that the complainant 

intended to execute a mortgage, but tlro ugh the fraud of 

one of the r espondents , he inadvertently executed a deed , 

so , therefore , the question is one entirel y different 

from that settled in the above said case . 

Take the statement of facts in the above 

cited case, and it wil l be found that the complaint it­

self states that there was an outstanding mortgage and 

that it v1as agreed that a deed should be executed for the 

purpose of letting the mortgagee use it as collateral to 

borrow money on , and that it v1ould be considered just as 

security for the debt, and when the debt was paid off , 

the land vrould be deeded back to t he original mortgagor, 

and thn. t this vms done with the knov1ledge and consent of 

both parties, and the Justice of Peace who prepared the 

deed and to bring it more patented under the law, as an­

nounced in the above decision, the respondents stated in 

his answer - 11 tha t the deed was executed in satisfaction 

of the debt . " This admission or allegation in the answer 

conclusively shows, so far as the respondent was concerned , 

that it vms a deed conveying the mortgagor ' s equity of re -
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damption, and therefore , the burden would be upon the 

vendee to show adequate consideration and that the trans-

action vras free from fraud and oppression . There CliUl be 

no analogy, whatever , between the case adjudicated in the 

decision of Shaw vs . Lacey, supra, and this case, where 

the complainant denies a deed v1as ever intended to be 

executed and make s no averment of any fact which v1ould 

tend to show that he executed a deed for the purpose of 

conveying his equity of redemption. The instant case 

contains the averment that a mortgage v1as intended to be 

executed, through misrepresentation, a deed v1as executed 

and the prayer is that the deed be declared a mortgage . 

Now GO a step further and take the testimony 

of complai nant , himself, and see what he says as to the 

situation, and to quote from his testimony , we f i nd the 

follovTing - 11 So in a short while after he came dom1 with 

a mortgage and said , II brought thi s mortgaGe dovm for 

-~~~~-you to sign this mortgage and l et you have the n oney' • 

He said, all tol d , he would loan me the ~600 . 00 on it . 

That v1as all I uanted to borrovr . -::--::-->:· Llr . Powell did not 

read the mortgage over. 
I never read it . Nobody else 

I did not kno,:r vrhat v1as in that paper. 

be a mortgage calling for $600 . 00, 
the:·e read it to me . 

I onl y supposed it to 

payable in twelve months • 11 I t is not a fact that subse­

quent thereto and at the time he agreed to tru{e up tho 

T~ompson mortgage , I made another mortgage to him for 

gage . 

It is not a fact that I made any such mort-

I stated, as a fact, that there was only one mort-
$125.00. 
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Th::..t mortgage vras for ~?6 00.00, a ll told , the 'ilortgage 

and taxes, and he had an abstract made , too. -::--:Hi- I 

just trusted to Mr . Povrell th':l. t the thing W'lS to be a 

mortgage and that it \'ras just all right, -- that there 

was not going to be nothing crooked about it." 

So that the Court will see that both from 

the testimony of the complainant, the averments in the 

bill of complaint, and the prayer of the bill, t h at the 

complainant did not intend for this issue to be tried 

upon the theory that he had conveyed his equity of r e ­

demption, but to the contrary, that all he intended to 

sign v1a s a mortgage , a ll tha t he ever agreed to sign 

·was a mortgage , and that it v1as through the misrepresen­

tation of Mr . Povrell that he signed anything else but a 

nortgage , and he now prays that said instrument ...-ri ll be 

declared a mort gage , the amount of the mortgage indebted­

ness be ascertained and he be allo\/ed to redeem the said 

property from such a mortgage . 

We fee l that we have presented clearly the 

difference between the issue involved in t he present case 

and that involved in the case of Shav1 vs. Lacey, supra, 

and to support our theory, vre shall quote from a case, 

and which is a l eading case, s h ovTine; the lavr as to having 

a deed, ab-solute on its face , declored a mortgage , and 

then the case of Shaw vs. Lacey, supra, drawing the dis-
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tinc t ion between such a case and v;here a deea has been 

executed, so alleged in the complaint and so admitted 

by the respondents conveying the equity of redemption. 

N~; i n the case of Kyle vs. Haley, 190 Ala. and on paGe 

553, is the f ollovling language' 

-~~~"The ill in this case "/as filed for the 
purpose of having a conveya..nce, •1hich is 
absolute on its f a ce, declared to be a 
mortgage, and to redeem. In a case like 
this--~here the instrument, absolute in 
form--not in form conditional--to obtain 
relief, the complainant must satisfy the 
Court by at least a clear preponderande 
of the evidence that a mortgage was in­
tended and clearly understood bt, the 
grantee as well as the grantor . 1 

Th en to show the degree of evidence neces ­

sary, and where the burden of pro.Of is , v1e quote from 

the leading case of Knaus vs. Dreher, 84 Ala. page 319, 

as follows : 

"But to entitle the complainant to relief 
in such ca ses, the testimony must be 
clear, consistent, strong and convincing . 
It has same ti~es been said that it mus t 
be "Stringent. 11 

Then to quote fr om t he c a se of Sh aw vs . 

Lacey, 199 Al a . and on page 452: 

"We h ave examined all of the evidence in this 
c ase vii th critical care, and in view of the 
Principles stated, we are constrained to the 
conclusion that the respondent has not met 
the burden of proof in vindication of his 
~vrchasethof comulainant's eq~ity of redemp-
~on 1n e mortgaged property, and that 

complainant i s entitled to t he relief prayed. 
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The contrary conclusion of the chancellor 
is evidently founded on a misapplication 
t o this c ase of the rules of l aw that 
cover the impeachment of original trans ­
actionf! v1hich are absolute in form, by 
parol proof that they ar c intended to be 
mortgages only . But that is a different 
case and is ruled by different principles ." 

We , therefore , re spectfully submit that the 

compla inant has sought relief upon a different basis from 

that contempl ated by your Honor in considering the case , 

and that the complainant has utterly f a iled to pr ove tn~ 

allegations of his bill of complaint or show h imself 

entitled to the specific relief prayed. 

We apologize for trespassing upon your time 

to this extent, but are so imbued vrith t he idea that our 

position is correct t hat we could not resist . We are 

mailing a copy of this to Judge Hogan. 

Very respect~ully yours , 

GORDO!! , EDI NGTOl'T &: LEIGH 

By 

REG/L 

Copy to Judge Hogan 





HOWARD BISHOP 

-vs-

LAURA A. POWELL 

and OLA POWELL 

IN THE CIRCUIT COURT- EQ,UITY SIDE . 

STATE OF ALABAMA. BALDWI N COUNTY . 

TESTIMONY AT REFERENCE HELD BY REGISTER ON JULY 23RD. , 1 930 . 

WITNESSES: 

FRANK B . NIHART 

JUDGE . W. D. STAPLETON. 

P . A . PARKER 

G. W. .JOHNSON 

B. F . POWELL , ONE OF THE RESPONDENTS IN THIS CASE 


	Case #109.pdf
	2
	3
	4




