- - Be

that he is feeble minded, has the mentality of a child eight
years of age, and therefore what he says should be regard-
ed with the same degree of charity and forgiveness as that
would be shown such a young child under the circumstances.,
If Mr. Hogen's idea is correct, then what will the Court

say as to his recollection of the circumstances surround-
ing the executlion of the instrument in question, and what
will ¥r, Hogan expeet this Court to do when he says his
testimony and his mentality indicates such a conditi on, when
this is rebutted by a solemm instrument in writing; by

the testimony of Mr. Powell and by the testimony of Mrs.
Powell, whose reputation is in no wise questioned; and

therefore mist be good.

The burden in this case is upon the complainant
to show vbeyond all reasonebly controversy that a mistake
was made') and until such has been so shown the written
instrument must remain the sole expositor of the intent and
agreement of the parties. So strong has been the language
of our Court in fixing the burden of proof that it has sone
to the extent of saying,- "While the Courts may feel a
great wrong has been done, they cantgrant no relief by reason
of uncertainty." The Supreme Court of this State has row
peatedly held that they cannot, and will not interpfere with
the contracts of partias? regardless of how they benefit
one and injure the other, unless there shall be established

fraud in the consumation and eXecution of the said written
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instrument, and that fraud shown Dy evidence which would
convince the Court to a cerifimty that the instrumentdoes

not speak the intent of both parties.

We feel sure that this Court is going to read the
evidence carefully, together with the briefs as submltted,
the aubhorities clted and that it is needless to prolong
this brief and argument., We therefore respectfully submit
this brief, together with the one heretofore filed for

the Courtts final detebtmination.

Respectfully submitted,

Ginpe,

L : TSe



GORDON, EDINGTON & LEIGH
ROBT. E. GORDON ATTORNEYS AT LAW
DAVIO H.EDINGTON 1011-18 MERCHANTS NATIONAL BANK BUILDING
NORVELLE R. LEIGH, JR. e N

March 8, 1930

Judge F. W. Hare,
Monroeville,
Alabama,

Dear Judge:=-

We herewith hand vou reply brief, in re: Bishop
vse. Powell,

If you will reecall, we filed our original brief
on the day of submission, and in view of the fact that Mr,
Hogan is attempting to introduce an new theory in the case,
we have attempted to differentiate in this brief this case
from those which he cites in support of his new theory, We
are this day mailing Mr, Hogan a copy of this brief, so that
he may answer same 1f he sees proper.

We would sppreciate if you would look at the
file and see whether or not the same shows a re-filing of the
demurrers to the complainant'!s bill of complaint as last amend-
ed and algo & re=filing of respondent's answvere to the bill
of complalnt as last amended, This wgs all done on the day
of submission, and if we are correct in our recollection, you
made anncotatlons thereof on your docket, but we have not had
an oppeortunity to see whether the papers themselves have been
marked re-flle in accordance with the agreement at said time,

If you visited our City on this date for the pur-
pose of enjoying the beauty of our azaleas, we trust that you

ware not disappointed and that your wife thoroughly enjoyed



the visit.

With best wishes,

Very sincerely yours,

GORDON, EDINGTON & LEIGH

By %%”o«q

REG /T,
E1C o



HOWARD BISHOP,
Complainant,
-vs- I w4 CIRCUIT COURT OF

LAUGA POJMNLL, et al., BAT.DYILX COUNYWY, ALABAIA.

gl S Qg e’ e Mot e et ot

Resvpondents.

SUPPIEMENTAL BiIEF FOx COMPLAINANTS

T"he second brief for the resvpondents is just as fallacious
as their first brief. We realize that the court is perhaps more
able to discover these fallacies than we are. iAnd the ounly excuse
we have for writing this supplemental brief is the hope that thereby E
we may lighten the labors of the court in examining this case.

rhe introductory merasgravh of the resvondents' renly brief
concludes with thié assertion, viz: "Therefore - there is but
one isgue, - was the instrument in question intended as a deed or
was it intended as & mortgage." This is an ambiguous and insaccu-
rate statement of tine issue, as the writer understands the cease.
It is ambiguous in that it seems to confuse two distinct situations:
one, where a deed is executed,intended to be sich by both parties,
but intended by both parties elso to operate as & mortgage; the other,
where the grantor believing a writing to be in fact a mortgage,signs
it in reliance upén the freudulent mis revresentations of the grantees
that it was a mortgage when the latter knew it to be & deed. It

is not clegr which situation the quoted statement is intended



por the
to describe. Besides,this statement is {neceurate:

’ te the deed 1in
complainant tegtified he never intended to execl
the fraud-

question; but that he was induced to sign it through
ulent misrepresentations of K. Fe Powell, the agent for Ola and
Leura A. Powell. So that the real issue is whether or not the
respondents induced the complainant to execute the instrument
in question through the fraud of R. F. Powell, the agent of the
other resmondents.

Then the question arises: Upon whom does the burden
of proof rest dm this issue. The bill of complaint itself
shows that prior to thne execution of the instrument in question
the complainant had executed a mortgage uvon a portion of his land
which had been agsigned to ¢la Powell, and that he had executed
another mottgage upon all of his lands to Laura A. Powell. ‘'he
bill of complaint therefore shows that the deed comnlained of
as a matter of fact, operated to convey commlainant's equity of
redemption to the mortgagees. whe authorities clearly establish
that the burden rests upon the mortgegee who has acquired the
equity of redemmtion from the mortgagor, to show that the tréhéédfigﬁ
was free from fraud, was not oporessive, was fair and was on an
adequate consideration. It seems too plain for argument that
the facts of the case at bar bring it clearly within the overation
of tahe cases cited in the original brief for the cormmlainant.

In the renly brief on page 3 it is said: "There is pno
allegation that Bishop ever conveyed or ever intended to convey

his equity of redemption to the respondents", 48 vnointed out
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- 1y Snow that,
ve bi " clealf
hereinabove t:e allegations of the bill vely el oot on .s
ity 0L Teder :
' ' vey his equity
as a matter of tget pishop did convey st

i i joes alleg
the respondents. It is true, nowever, the vill do

i nat
. . > tion and tna
Rishop never intended to, convey his equity of redeny

: * 4] ondents.
this conveyance was procured by the fraud of the TesP

, whether the mortgagor

gee, depends not

,he determination of the question
hes conveyed his equity of redemption to the mortga
upon what the mortgegor intended, nor what ne understood. It depends
upon what, as a matter of fact he has dvpe. It 1s pure sophi stTy
to ergue that although sishop, the mortgagor, nas conveyed his equily
of redemption to his mortgagees, yet because he did not intend %o
mekxe such a conveyance, because he was procured to make such & con-
veyance by the fraud of the mortgagees, he is excluded from the
oneration of the beneficent principles laid down in Shaw vs. Lacy.
the rule invoked was intended to cover just such cases.

+he bill of complaint as last amended shows that the com-
plainant executed an absolute conveyance of his equity of redemption
to the mortgagees. It also shows that this conveyance was
procured by the fraud of ke s. Powell acting as the agent for
Cla and Laura Ai. fowell, daughter and wiie, réépécti?ely,
Re ¥. Powell falsely represented to the comnlainant that this}deed
was in fact a mortgage. the prayer of the bill is that this
decd be reformed so that the same suall be a mortgage payable to
the said R. '« Powell one year after seid 12th day of October,
1917, and that your Honor will ascertain the indebtedness secured

by said mortgage, and to whom payable and that a reasonable time



zercise his eqﬁitﬂ

general

may be fixed in which the complainant may e
of redemption. and then the complainant also asks for

i . relief
relief in the usual form. @nder this prayer foT general

the court may grant any relief to which the complainant 18 €17

titled under tne allegations of his bill and the evidence.  Under
s general prayer for relief, with or without a special Drayer,
the court will award such relief as may be made out or is consistent
with the case. Johlert vs. Wohlert 114 so. 906, 217 ils. 96.

1ne respondents further argue tnat "from the testimony
of ¥r. sishop, himself, that there was notning said or .done,
directly or inferentially which would suggest or suvport the tneory
that the respondents purchased l:r. tishop's equity of redeuption -",
But the respondents cannot disregard the testimony of their own
witnesses in regard to this trensaction. In considering this
question the court has before it all the testimony on the case.
rhe allegations of the bill and the testimony all snow that, as
a matter §f fact, the complainant, mortgagor, conveyed his
equity of.redemption to the respondents, mortgagees. In
determining Who has the burden of proof the inténtidn of the™ "
complainant cuts no figure. ‘'he controlling question is, what
was dons by the parties. “7e submit therefore, that the burden
of proof rests upon the respondents to show that the transaction
under investigation is fair, was not oprressive, was free from
fraud and was upon an aaequate consideration. 7e submit further
that they not only have failed to cerry this burden, but that

the evidence convincingly shows that the tramsaction was fraudulent,

that it was onnressive and that it wwus not upon an adequate



consideration.

Hereinabove we have stated the issue in this case as
we understand it, and heve vointed out the difference between this
statement and the statement of the issue contsined in the
respondents' reply brief. Je think, however, that this d&itfference
in the statement of the issue makes no difference in regard to. %he
burden of proof. ‘"hichever statement of the issue is adopted by
the court, the burden of proof rests upon the reswondents. wvhe
burden of proof is governed by the circumstance. that the
transaction was had between the mortgagor and the mortgagees. and
whether the issue is simply whether thewdeed in gquestion was
intended to be a mortgage or a deed, or wnether the issue is, was
-the execution of the deed procured through the fraudulent repre-
sentations of the agent of the reSpondentsﬁc&n either event, the
writing was executed by the mortgegor in favor of the mortgagees.

7he burden oF nroof on eitier issue rests unon the respondents.

nespectfully submitted,

QM& JZM/M\

Solicitor for { mplainamt



IN THE CIRM@ IT COURT OF BALDWIN COUNTY ALABAMA

AT BAY MINETTE,

HOWARD BISHOP,
Complainant,

vS.

R. F. POWELL,

OLA POWELL and

LAURA A. POWELL,
Respondents,

)
)
)
)
)
)
)
)
)

APPEARANCES:

Mr., Jesse F. Hogan, Attorney at Law, liobile, Alabama,

appeared as counsel for the Complainant,.

Messrs. Gordon, Edington and Leigh (by Mr. R.A.Gordon),

Attorneys at Law, Mobile, Alabama, appeared as
counsel for the Respondents.

Mr, Thomas W. Richerson, Register, appeared on
behalf of the Court.

STIPULATION.

It is stipulated and agreed between counsel for the

respective parties, that the signatures of the witnesses to

their testimony, would be waived.

TRANSCRIF ' TESTIMONY TAKEN BEFRE THE HON, THOS.
W. RICHERSON, REGISTER OF THE CIRCUIT COURT (F .BALDWIN
COUNTY, ALABAMA, AT MOBILE, ALABAMA, ON THE 17th DAY

@& JULY, 1930, BEGINNING AT 2 O'CLOCK P.M,.

The witnesses were sworn by the Register and putb

under the rule,

HOVARD BISHOP, the first witness called, on being

first sworn by the Register, testified as follows:

DIRECT EXAMINATION by MR. HOGAN:

My name is Howard Bishop, the complainant in this case,

In 1917 I had an agreement with Mr, Powell to borrow $600.00

from him, which included two prior mortgages on my land, but I

never did get but $515.00,

—1-



In my best judgment, my land, that is the seventy six
acres, the land which I own individually, was worth $25.,00 to
$30.,00 an acre, About sixteen or seventéen acres of this tract
of land had been clear ed,

Qe What was the value of the estate land, per acre?

MR. GORDON: I object to the question upon the ground
that it is not shown that the gentleman is
familiar with the values, or that he knows
the reasonable market of land such as this
in that location, and at that time, g

Ans. It was worth about $25.00 an acre.

I have lived in that vacinity ever since I was a small boy,
seven or eight years old, and I have been a farmer and dealing
with land ever since I have been a man, and I am fifty three
years old now,

I femember when Mr., Powell took possession of my land. That
was the next thing after the World War ended,

Qe What the failr rental value of the seventy six acre tract

of land at the time lr. Powell took possession of 1it? |

MR, GORDON: I object to the questl on upon the ground thst
it calls for irrelevant, incompetent and imma-

terial testimony, and not shown that this

witness is familiar with the reasonable rental
values of land such as this, at the time inquired
about,.

I know the rental value of farming lands inthat comm-
nity. The rental value of farming lands in that commnity, is
about three dollars ($3.00). I know the value of farming land
in that community at that time and I was acquainted with these
lands, The fair rental value of the cleared lsnd on my tract was
$3400 an acre per year., The fair rental value of the uncleared
land for pasturage was about a dollar = vyear, per acre,

Qe What was the rental value of the estate lands,per acre?

Mk. GORDON: I object to that, because it is not shown that
Powell ever went into possession of them,

Q. What is the fair rental value of the estate land?

MR. GORIDN : I object to that, upon the ground that it is
not shown Mr. Powell is in possession,

MR. RICHERSON: This particular thing is what we want to
find out, and not the other, Go ghead and
find out whether he got the other vet.

THE WITNESS: Mr. Powell went into possession of the estate

land, and he went into possession since he got the mortgage.,

-2-



A fair rental value of the estate land was a dollar
per acre, per year, 1t was worth as much as the other,per acre,

Mr, Powell has rented out the cleared land on my tract
of land. He rented it to Frank Lay, "01d man" Horton, and Dan
Thompson, and George Johnson. I know that Mr. Powell has leased
these lands for turpentine purposes, since he took possession of
them, I do not Enow how much money he got for these turpentine
leases., Mr. Powell has cut timber off of these lands. He hgs
sold still wood and cord wood and paper wood, and he has carried
wood to his own home, and stove wood, and everything, That still
wood was used for a turpentine still. My brother had a part of
the field the year of the War, and the next spring Mr. Powell took
charge of it and he has had possession of it ever since,

Qe State whether, or m t, three dollars an acre has been
the fair rental value per year,of that cleared land,
all during Mr. Powell's possession?

Ans. Well, I think so,

MR. GORDON: I move to rule out the answer,

Q. 1s that your best judgment, that it was worth $3.00
per acre, all during Mr, Powell's possession?

Ans. Yes sgir,

Mr. Powell has cleared about five acres of my land and
he moved the fence out and made it a little bigger, so as to
include about twenty acres. He did not put any other improvements
on the land., When Mr, Powell did that, I got George Lay and
told him to stop, that I did not want them to cut my timber and
did not want them to put up‘the fence, but they kept right on
and Mr, Powell said he was going to put it up anyhow,

Qe How much damage has llr, Powell done to your lands, by
reason of the destruction of youwr timber?

MR, GRIDN: I object to the question upon the ground
that it calls for irrelevant, incompetent
and immaterial testimony, and the Court
does not ask for that,

THE COURT: I think the Court says how much is due, and
I sustain objection. Exception,

B



CROSS EXAMINATION by MR. GARIDON:
68 March Bishop, and Harold Bishope.

T am the pbrother of

T never did lease

T knew N. G. McKenzie Guring the year 1916.

or give to . G. McKenzie, the turpentine 1
cribed in the Bi11 of Complainte. I did

ease on Jamuary the 1llth

1916, to the property des

no -

1 think I signed. & leage to him. That

turpentined this lande

d.I
was a long time pefore Mr. Powell got a mortgage on the lan
1

i
do not remember what date 1t was. T ain't keeping up with tha

part, at all I don't remember what he paid me Der cut, for it.
3 .

T do not know whether that leage was ever recorded. If 1t was made

1t covered the 1ands in question. I do not remember what I got

per cut. I do mot lmow how many cuts there were on this Lt
1oy land. T do not know the particular years bt Chggilereen
Turpentine Compan% operated that lend, under this lease. I cannot
tostify whether the Marlow Turpentine Company was operating the

_ turpentine orchard on this land at the time thet Mr, Powell ook
it over, or not, I do not kmnow whether the Marlow Turpentine
Company paid me anything, or not, If I did lease it to them, they
might have paid me. I do not know whether they did, or note I
do not remember a thing about that now, I was not keeping up
with it. I do not remember leasing to N, G. McKenzie, any
turpentine rights, at all. I do not remember whether that N. G.
McKenzie presented a lease of the lands in question to Roland
Edmindson, or not. I do think that I leased to J. U,Schmidt, or
gave him a mineral lease to the land in question, executed before
P. J. K., =, but it has been so long ago, that I do not remember
mich about it. '

Harold Bishop and I were farming the land in question

on shares, at the time I executed the papers to Powell, I do

not know what he made on there and I d not know what I got, I
was in possession of it when I made the mortgeage, and after that
mortgage Harold Bishop farmed it a year on shares with me, and-

next spring, lMr. Powell took it., The mortgage was to run twelve
months,
I did not testify on my examination in June, in this

cause, that the mortgege was to run six months., I said it was

= T

LS didls




to run twelve months. I called him uip in six months and he paid
me and settled with me.

I do not know who cultivated the land the next year,
but I believe it was Henderson., I think at that time, there was
about sixteen acres cleared, The rest of the land which was
not cleared was Jjust out in the woods. The land on the aytside
of the field and which was not cleared, was used by the general
public, as & pasture, just as the cows had been using it all of
the time before, I never kept track of the land, and don't know
who had it any year, but I just know the man that rented it all
the way through. I don't know what year Mr, Powell cleared any
of this land, He cleared about four years, I reckon, Frank Lay
told me that Mr, Powell paid him $10,00 an acre to have the land
cleared,. Frank Lay told me that this year, but I don't Imow when
the land was cleared., Mr. Powell put a good woven wire fence
around the land thet was alfeady cleared, including the four acres
whicﬁ he cleared, The State put one side and the end, - the Stat%
furnished wire for the side of the public road and_;z;oss the end,
George Lay and Frank Lﬁy, first one and another, put them upe I
reckon Mr. Powell employed the people to put the fence up. I do
not know whether the State or County furnished that wire., There
were four rolls of wire at $8.,00 a roll, My mother had a piece
cut out long before she died, and he just got 2 few more to go
with that, I do not know how many.

T don't know whefther anybody had any land rented over
there around th;t land during the time from 1919 on down. Nobody
ever paid me $3,00 an acre for that land. I never rented any of
it out. Hub Bables pays $3.00 ayear rental, or more. He rents
‘from Fritz Genther., I am on the norteast quarter of section 25, |
township 6 south, range 2 east, My little sister Hattle owns
that land. Judge Stapleton bought the land adjoining her place.

I do not know what he paid for it., It is all piney woods land,

I do not know whether it is better land or as good a land as m:‘l.r:le.-f
I do not know when Judge Stapleton bought that land., I do not
know how much of that land I am cultivating that is owned by

Judge Stapleton, but I judge, about two acres., I do not know who

it belongs to., I did not rent it from anybody. Judge Stapleton
5w



did not give me permission to go on there, I just cleared it up
and farmed it, I do not know whose land it is, Nobody gave me
permission., I did notknow whose land it was, at that time. I
know it by the Bartley land, "“e transferred it from one to
another, I am not pgy ing any rent for it. A fellow by the name
of Clay cleared up that land and me and him farmed it together.

I am a brother of Harold Bishop. I know the piece of pfbperty
that Harold Bishop bought from E. A. Sheldon, forty acres, in
1926, That land is located, I cannot tell you exactly, but about
across a forty, as near as I can get at it. That was forty acres.

Qe What did he pay for it?

MR, HOGAN: I object to the question upon the gm und
thet it calls for irrelevant, incompetent
and immaterlal testimony.

NOTE: This guestion was not answered,

I do not know whether it is the same kinmdof land that

I have got, or not. It is a heavier land than mine, a heavier
soil, I do not know that it is any better soll than mine, but

it is heavier and got a lot of gravel on it, and hizis_and hollowé
in it. Mine did not have any hills and hollowse I wuld not say
that that land is as good a land as mine, That is, as good as

one forty of mine, - not for farming,

Qe Is it half as good as yours?

MR, HOGAN: I object to the question, on the ground
that it calls for irrelevant, incompetent
and immaterial testimony,.

NOTE: This question was not answered,

Q. Is your land worth more than this that your brother

bought from Mr., Sheldon?

MR. HOGAN: T object to the guestion upon the ground that .
it calls for irrelevant, incompetent and imms-
terial and illegal testimony.

Ans. That land that my brother bought was just a tax title land,

The land I am td king about belonging to Harold Bishop, was

a tex title, and the land I am claiming, - I have a warranted

good title. I had a waranty deed to this land before I

gave it to Mr, Powell and the mortgage. I had the deed

recorded., At the time of this transaction in question, I

owed Mr, Thompson $150,C0 on a car, There was no interest

'~6—
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e L o not remember of ever

I a
on a mortgage: from Laureé A. Powelle

30th,1917,
ing this 1and to Laura A, Powell on August the ’
mortgaging <

& d which
pefore AleX J. Melville, for $125.00, an

acknowledged

481, 1t has been
tgage 18 recorded in Mortgage Book 17, page
mor

T do not
emory entirelye.
aropped a1t of my m _
so long 88g° it has

ted it in that
ber enything apout thab mortgage., but I coun
T emen

as counted in. 1 do not know about how

- everybhing W ‘
3515°00' Powell vefore the last trans

mich I owed ¥r. Thompson OT Laura A.

L

remeniDeT
mortgage and ThompsSon, and the other one I do not®

T do not know the items that constitute the $515400.

: T kept
T know that is all I kept track of up to that time. P

do not
that down in my head end remembered it as I got ib. I

1 By ik
know where 1 was when Mr, Powell got the last paper from m
was at the boat when he got this 1ast morbgage, &s T cd led ite

He gave the hands their money for me, but I do notrkmow %gything

o ———

about the amount , how much they got ab that time. I do not
pemember how the thing Wwas, but most of it, but Grove got all of
the material for the boat. Ho would not let me have the money,
Vbut he went and got Grove to get it. T d& not remember how much
Mr. Powell paild Cook for me. I kept that all in my head wntil 1
got about $515.00, then I kept that in my head. I know $515,00

was all I gote I do not remember what he pald Grove for me.

T do not know how much he paid me in cash, I think he paid Cook

something for me. I do not know whether he paild it in check or

cash, I do not remember what I agreed to pay Cook to finish that
boat,

I do not remember whether I owed Cook $550.00 at the

time I took this matter up with Powell, or not, I remember a

little something about Mr. Powell getting the amount reduced. I

do not know what he got it reduced from down to, or how much

balance it was, I do not know whether it was reduced from $650,00

to $250.00, or not, All of that stuff went out of my head. I do

ot know whether Mr., Powell sdvanced me $25,00 to come over to ?

Mobile and buy something, or not. I know he got the stuff and I |

know I got most of it in actual money, but I do not know how much
. -




money I got in-dabs, that way, and he pald me in such little dabs,
He would not pay me &ll in cash, He paid me a little every now
and then to pay Grove and get the stuff, and I kept that in my
head the best I could, until I got to $515,00 and if I got over
$515,00 and all of that other stuff, I did not try to keep track
of it, I did not pay Grove nothing, He Jjust got Grove to get
the stuff for my boat. I do not know what he paid for it, |

I know Captain Lawrence. Mr., Powell did not pay him
$25,00 for me, to finish the boat. The boat never was finished,
If Captain Lawrence worked on the boat, I do not remember it. He
might have alled it working on the boat. He never worked on the
boat, but he put it overboard and lashed the boat in the water,

I do not know whether Mr, Powell paid for that, or not, I do.
not remember whether I authorized him to pay it, or not, There
was never one thing but what was counted in., It was all counted
ine

RE-DIRECT EXAMINATION by MR. HOGAN: R ‘

I do not know the name of the man to whom I gafghtgé-
mineral lease, but I remember that Y. J. Cooney came around there
to see about getting a lease for mineral and I gave him the lease,
I do not know wheter I gave it or whether my mother and father
gave it, as it was so many years ago. He did not pay me any money
for that lease., He never did pay anybody anything for that lease,
Nobody was expected to get anything out of it.

Mr, Powell furnished wire to go across the north side
of forty acres of land, The rest of the wire was furnished by
the State or the County., Mr. Powell said the rest of the wire
was furnished by the County or the State. At the time I signed |
the mortgage to Mr. Powell, which, about six months later,I found
out was the deed, knew the items of my indebtedness to Mr,
Powell, and I knew what those items amounted to, and I remember
8till what those items amounted to. I do not remember the items
now, of what I got from Mr, Powell, The total amount I got from Y
Mr, Powell, was $515,00,



RE-CROSS EXAMINATION by MR. G DON:

T donot remember whether I swore, in my testimony, on
the original taking before thes ession in this cause, that I
never did owe Mr. Powell $125.00 on a mortgage.
RE~RE-DIRECT EXAMINATTON:
T cannot read enough to tell mything about anything,
I do-nob-pemenber the. last. time I paid taxes on that land, but

it was in 1916, or since tihen.

THE WITNESS WAS THEREUPON EXCUSED.

A. D, TAYLOR, the next witness called, testified

e L — I

as follows:
DIRECT EXAMINATION by MR. HOGAN,

My name 1s A. D. Taylor. I have known the seventy
six acre tract of land which Mr, Howard Bishop claims to own
in Baldwin County, and which Mr., Powell claims an interest in,
for twenty or thirty years. I have been dealing with timber lands
during all of that time. I remember when Mr. Powell went into
possession of this land, although I do not remember the year.

I do not know how many acres of it was cleared at the
time he went into possession of it, but I guess around fifteen
or eighteen acres, something like that, OCulbtivable land in that |
vacinity rents for about $3.00 an acre, per year. That was the
fair rental value of the cultivated land in the Howell-Bishop
tract at the time Mr, Powell took possession of it. Mr. Powell
has cut some timber on that land, but I could not tell you how
much he has cut. I cut some wood on that land for Mr, Powell,
I have cut probably two or three cords, something like that, maybe
four cords, - I do not remember just what it was, because I never

kept any record of it.



CROSS~-EXAMINATION by MR. GORDON,

'When you rent land you pay $3,00 an acre without the
house, That is the rental value of land over there.- There could
have been more or less than fifteen or eighteen acres of cleared
land. I figure there must be around twenty acres in cultivation
over there now. To the best of my knowledge, I figure lir. Powell
cleared sbout five (5) acres., The regsonable price for clearing
land, is $10.,00 an acre., I could not tell you what year he
cleared that in, but I clear ed three acres of the land, myself, or
had it clear ed myself, but I do not remember the dete ¢ There 1s
a woven wire fence around the northwest side., I think MNr. Powell
had that put up. On the east s;de there is a barb wire fence,
That was over on the east side, and I am not sure whether there is
a woven or just a plain wire fence on the south side, I do not
know who put that up. I do not remember how long that woven wire
fence has been there, I am not familiar with values of fences
and what it costs to put up a fence. I do not kﬂow what 1t costs,

As faras I know, Mr.'Biqhop was in possefSsion of this |
.land just before Mr. Pawell took possessgion of it, That was
turpentined by the Marlow Turpentine Company after the War., I
do not remember whether that was before or after Mr. Powell took
possession, I livedjust adjoining this land for eight years.

I am not living there now. It has been, I guess, three years since
I have lived there. Of course, I have lived right in the
neighborhood there, all of my life. 1 have lived in six or seven
miles of this land,all of my life, I was born and raised right
there in six miles of the land, The rest of the land is out in
the woods, Anybody's cattle can range on it, It is open land anq
there is no fence ground it. I never knew of anybody paying any
rent on open land, without it was fenced, for a pasture, and this
is not fenced for a pasture., There is no fence around it,

RE DIRECT EXAMINATION by MR. HOGAN,

I was informed that the State furnished the wire for
that west and north fence through, The section line goes through
there, The field is all in one clearing, and they have got a
section line directly through the field, and Mr, Powell told me

that the State furnished the wire there for that fence to be put



through there.
RE CROSS EXAMINATION by MR. GRION.

The year before T left there I had & son=-in-law 1in my

: and from Mr. Powell.
employe. I dO not know that he rented this lan

He never has cultivated that land,
He did not have any land near

T knhow, for a fact, he never

cultivated that piece of lande.
theres My son=in-iaw never did live over bthere; ab @lslia.. 1Y
' son=in-law, Mitchell, never 1ived on that tract of land, at all.
1 do not know whether he made a contract with Mr. Pows1ll to rent
it, or not, As far as him renting any land from Mr., Powell, he
has not rented any land or cultivated eny land that he rented., He
cultivated a little land that T had rented. I had the land
rented and I let my son-in-law have an acre., That 1is all he used.
T paid, as well as I can remember, & hundred dollars a year rent
for the field, for around twenty ascres. There is no house on tha
tract, at all, - no house on it when I had the renting of it,

There is no house on it now., I was living on another pilece of Mr

g L

Powell's that had a house on it, and when I was renting this other
land there wes no house on it, but I got thé house and land for
a hundred dollars. I had the benefit of the house for a hundred
dollars a year., The reasonable rent for the house, by itself,
rented for $5,00 a month,
RE-RE-DIRECT EXAMINATION by MR. HOGAN,

T did not pay $5.00 for the house, myself, but that
was what the house rented for., I know people that lived in the
house, that paid $5.,00 for the house,. He was supposed to put the
house in and if I could rent the house I got the benefit of $5,00
a month rent for the house on this land, He charged me a hundred
dollars a year for the house and the land, with the understanding
that if I could rent the house for $5.00 a month, he would give
meé the benefit of the rent on the house on this land, and if I did
not rent the house, I paid him a hundred dollars anyway, for this
land, and I had the privilege of renting the house for $5.00 a
month, In other words, I was to pay him the hundred aéllars for
the land whether I rented the house, or not. That was just my good

luck if I rented the house for $5,00 a month, and I would get a




reduction off the rent on the land, I never did use the house.

I do not think I ever rented the house, I never lived in the
house a minute in my life, not in the house that was included

with this field., That house 1s just across the road from the
Howard-Bishop land, If I fented the howse, he would give me

credit on the rent for that amount, $5.06 a month, that is, $60,00,
leaving the lend §$404,004 that is, if I could rent the house for
$60.,00, I was to pay a hundred dollars for the land, whether I
rented the house, or not, but if I could rent the house I would
get credit for the $60,00, but I did not rent the hows e and never

did move in the place,

THE WITNESS WAS THEREUPON EXCUSED,

I e ¥ e, e ™ o |

GEORGE IAY, the next witness called, testified
as follows:
DIRECT EXAMINATION by MR. HOGAN,

My name is George Lay. I know the land that Howard
Bishop owns in Baldwin County, and which Mr, Powell claims an
interest in. I have been knowing that land for twenty years.
There is some of that land cleared. There looks to be twenty
acres inthe plece that is cleared, but I never measured it, T
remember the occasion when Mr, Powell went into possession of theat
land, although I do not remember the date. Mr, Powell has been
in possession of it ever since. He has been renting the land and
leasing the timber ever since, When Mr. Powell went into pos session

of the land, the same amount was cleared then, as now, except be-

|
tween four and five acres, which Mr, Powell had subsequently

cleared, I know the rental value of that land today, If I was
going to rent that land, the cleared land would bgﬁgggﬁnd $3,00
or $4,00 per acre,per year. During all of the time that Mr,
Powell had possession of that land, the fair rental value would be
three or four dollars per acre, Mr, Powell had some wood cut on



that land. I cut some for him, I do mot really know how mich

I cut. T could mt answer that question, Nobody. told me to keep

track of it. I cut stove wood on it for Mr. Gunnison, I do not

know whether lir, Gunnison had a contract or lease with Mr. Powell,

or not., I do not know anything about that, I da not really

know how much wood I cut for Mr, Gunnison, Mr, Powell had some

timber cut off of that land, but T do not know how mich, Mpr.

Powell also had it turpentined, He had it leased to a turpentine

Company, He has had it turpentined ever since he went into

possession of it, as far as I know., All the improvements Nr. Powell

put on that land, was the fence, OFf coufse, he put that on it,

He has put all the fencing there is on it, or had it done, =

fenced the land as he cleared it., As far as I know, he told me

what was fenced on the road was furnished by the County, that ig,

ﬁhe wire along each side of the section line road, which meant

in 19, and on the piece he got from Harold, I do not really know

how much putting up that fence increased the value of that land,

‘ CROSS-EXAMINATION by MR. GORDON. W — - l
I am a brother~in-law of Mr, Bishop. I do not know

how many acres of land were cleared on this tract in 1919, I do

not know how many acres werecleared in 1917, I do not lmow how

many acres were cleared in 1920, I could not say how many acres

were cleared in 1925, I think there was about fourteen or fifteen

acres in there that my brother-in-law cultivated, that 1is, Just

by looking at it, Clearing land improves it. It improves land a

good deal by clearing it. That land over there is good for cattlel

to feed on and sheep and other stock., I have never paid rent on

any open land, My cattle run on this land, The cattle over there

]usually run on that and all other open land., Land like that, where

it is open, has no rental value for pasture., I have never rented

any land in my life, I always owned land., Mr, Horton, I guess,

pays about that wvalue from Mr. Powell. I do not know exactly

what he pays Mr, Powell, My best judgment is he is paying sbout

a rate of $3,00 per acre for it., There is twenty acres of ths

Powell tract, that is, land that is cleared, I remember when Mr,

Powell rented this land., Mr, Taylor lived on Mr, Powell's place,

—-] G-




over there on the northwest corner of the land. There was a house
on the land, That house went with the land, what Mr. Powell
rented, I do not know what he paid him for the house and land,
Mr, Taylor lived in the house. I do not know how long he lived
in the house, but some six or seven years. I knew he was living
in Mr. Powell's house at the time.

That new fence improved the value of that property.
You cannot make a farm without a fence.v I do not know that I
would say clearing land would double its value, I would say Mr,
Howard Bishop would have some twelve or fifteen acres in that
tract, but I would not say exectly. He has been in possession
of his part of it. He claims he owns three or four parts of the
Bishop estate land, He has been in possession of 1t ever since
he owned it. All the Bishop helrs have an interest in there, or
own the land Jointly. I do not know that Mr, Powell has ever done
anything on any particular part of the land belonging to the
Bishop Estate., Nobody lives on the Bishop Lstate ;ggghnggéhﬁ;
do not know whether anybody ever has lived on that part of that
land. None of the Bishop Estate land has ever been cultivated,
that I know of. None of it has been rented, only for turpentine
reasons, Uiy brother, Howard Bishop, rents from his sister. He
lives on her place and cultivates his sister's land., The house
that Mr. Taylar lived in is across the forty from this Bishop
land. The"old place" house is on that land too, I do not know
what that rented for,

RE-DIRECT EXAMINATION by MR. HOGAN,

Mr, Pow 11 has leased, for turpentine purposes, his
. interest in the Bishop Estate land. It has all been leased. The |-
"old place" house was the house that was leased with the Howard-
Bishop land, This was the house that was leased to Mr, Taylor,
but this was not the house that Mr. Taylor 1lived in, This house
was right across the section line from the Howard-Bishop land, and
Mr, Taylor's house was right across the forty, right north of
the Howard Bishop land,

~hd-



RE~CROSS EXAMINATION by MR. GORDON.

Q. Didn't you buy a plece of land right near this and
adjoining this, in 19177

MR. HOGAN: I object to the question upon the ground that

it calls for irrelevant, incompetent and imma-
terial testimony.

Ans. No, I did not buy it. My wife bought it. I could not
tell you exactly what she pald for it. I do not know
whether she paid $10,00 an acre for it, or not. She
bought it from Howard Bishop, I do not know what she
paid for it, My best judgment would be $25,00 or
$30.00 an acre, That is my judgment, but I do not
know what she paid for it. That deed was recorded
and she bought it from Howard Bishop in 1917 and it is
in section 30, I do not know whether the deed stated
the consideration, or not, but I judge it did, but I
do not know that it did,

THE WITNESS WAS THEREUPON EXCUSED.
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HOWARD BISHOP,
IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ATLABAMA.

Complainant,

VSe

R. F, POWELL, et al, IN EQUITY.

Respondents,

BRIEF ON BEHALF OF RESPONDENTS

Thlis cause is based upon the alleged mistake on
the part of the Complainant and the fraud on the part
of R. F. Powell, one of the Respondents, and seeks to
have a deed, absolute on its face, to be declared a
mortgage. This is the averment of the bill 8f com-
plaint ‘as well as the prayer thereof, The Respondents
deny that sald instrument was ever intended as a mort-
gage, but to the contrary it was intended to be a deed,
and is a deed., This belng the lssue in the case, we
respectfully submit the following authorities bearing
upon such issues: '

The first authority which we will cite is that
of Hertzler vs. Stevens, 119 Alabama, and on page 333,
and in which decision the followlng language is found:

"In Campbell v, Hatchett, 55 Ala, 551, it was

said: 'The court, in the exerclse of its

jurisdiction (to reform written instruments on
account of misteke or fraud in their execution)

Proceeds with the utmost caution, as it involves

the invasion of a salutary rule of evidence pre-

vailing at law and in equity. In all cases, un-

less the mlsteke is admitted, it must be proved
by clear, exact, and mmtisfactory evidence, that
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the mistake exists - that the writing deviates
from the intention and understanding of both
parties at the time of its executlion - or the
court will decline to interfere.!"

"In Guilmartin v, Urquhart, 82 Ala. 571, the
court said: !'To authorize the reformation of
a. contract which has been reduced to writing
and signed, the proof must be clear, exact and
satisfactory - first, that the writing does not
express the intention of the parties = that on
which their two minds had agreed: and, second,
what 1t was the Barties intended the writing
should express.!

"The burden in such cases is always on the
complainant to show by evidence that is clear,
exact, convincing and satisfactory, that the
written contract does not express the true
agreement between the parties, - - If the proof
'is uncertain in any material respect, it will
be held insufficient; and while the courts may
feel a great wrong has been done, they can grant
no relief by reason o uncertainty,!"

"The authorities," says Mr. Pomeroy, "all require
that the parol evidence of the mistake, and of
the alleged modification, must be most clear and
convinecing, = = « or else the mistake must be
admitted by the opposite party; and the resulting
proof must be established beyond a reasonsble
doubt. Courts of equity do not grant the high
remedy of reformation upon a probability, nor
even upon a mere preponderance of the evidence,
but only upon a certainty of the error,"

"Until beyond reasonable controversy, the mis-
take is made to appear, the writing must remain
the sole expositor of the intent and agreement

of the parties,"

In the case of Moore vs, Tatey; 114 Alsbama and on
pege 584, the same statements of law, both as to evidence
and degree of proof is laid down as in the case supra,

And after quoting the exact languggé from Pomeroy as used
ebove, this decision goes further and says:

"The same degree of proof is declared in Story
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3.
Equity Jurisprudence,"

In the case of Hand vs. Cox, 164 Alabsma and on

we find the following language:

"I the cases @f this kind, where equity will grant
tﬁg afgirmative relief of reformation, it reguires
thet the evidence shall place beyond reasonable
controversy the fact that such a mlstake was

made, and, untll this is done, the writing must
remain the sole expositor of the intent and
agreement of the parties."”

In the case of Kyle vs, Haley, 190 Alabama and

on page 553, 1s the following langumage:

"The bill in this case was filed for the purpose
of having a conveyance, which is absolute on its
face, declared to be a mortgage and to redeem,

In a case like this - where the instrumentg is
absolutely in form, and not in form conditional -
to obtain relief, the complainant must satisfy
the Court by at least a clear preponderance of
the evidence that a mortgage was inténded and
clearly understood by the grantee as well as the
grantor."”

Then to follow this up with a2 case which has quite

a bearing upon the issues in thls case, and which is Knaus

vs, Dreher, 84 Alabama, page 319, we quote the following

language:

"Cases of this class have been very often before
this Court, and it has been unifromly held that
such claim may be established by perol proof, if
sufficiently strong and clear to meet the re-
quirements of the rule. But to entitle a com-
plainant to relief in such cases, the testimony
must be clear, consistent, strong and convincing,
It has sometimes been said it must be stringent,"”

"The oral testimony in the case before us is in
lamentable conflict. Conflict, rot alone as to

the main inquiry, whetheér it was agreed that the cone
veyance shogld operate only as a aortgage, but

&8s to the attendant facts which, if belleved, tend
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collaterally to fortify or weaken the testimony

- bearing directly on the mein question, It is
difficult to credit this discrepancy to honest
mistake, or imperfect memory. Only the parties
to the conveyance testify to any actual know-
ledge, whether there was an agreement before
the deed was executed that 1t should only
operate as a mortgage, and their testimony is in
direct conflict,"### Looking alone at the oral
testimony, it is doubtful if it be sufficiently
tclear, consistent and convinecing! to overcome
the presumptions which are raised by the absolute
conveyance, *%% The intendment growing out of
Dreher!s absolute deed to Knaus makes a strong
prima facie case, and the corroboration furnished
by the uncontroyerted facts recited above, re-
duces the probative force of the complainant!s
testimony far below the requisite standard, The
bill ought to have been dismissed,"

As will be shown by the testimony in this case,
the complalnant and two other respondents are the only
witnesses who testlfy upon the question of whether or not
any agreement was had that the instrument in question
should be a mortgage. The complainant, the only wltness
testifying to such facts in his behalf, testified direct-
1y that he had never executed any other instrument pur-
porting to be a mortgage to the respondents or either of
them, when subsequent to such testimony, respondents in-
troduced the original papers showing that he had executed
such mortgages. And then complainant, to verify what
respondents had testified as to other mortgages being
executed, amends his complaint alleging such to be a
fact. So we have the complainant denying the very alle-
gations of his bill, his own bill contradicting hisctostlie
monq}and his own bill, while so contradictiidg his own

testimony, corroborating the testimony of the two respond-
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Then quoting from the case of Robdgers VSs

157 Alabama, Dage 104, is the follows:

"Gonceding thet the parties stand on 8% eg%ilthe
footing as to interest, and according 1O -
witnesses trubhfulness and honesty of purpose,
the conclusion most favorable ©O complainent 1s
that he regarded the transaction as a mor tgage,
while the respondents regarded 1t as an absolute
sale. 'We have said the concurring intention of
both the partles determine the character of the
transaction, and, when ascertained, must prevail.
Tt is not the intention of the one, dissociated
from the intention of the other, which is to be
ascertained, The mutual assent of the parties
is essential to the completion of a contract,
The ascertainment of different intentlions and
different understandings does not make a case in

which equity will construe the transaction to be
a mortgage.'"

It will be remembered that two of the respondents,
Mr, and Mrs, Powell, testified clearly and concisely as to

the facts'%;§¥22$é%g ‘he transaction leading up to the

execution of instrument in question, They state that they

declined to lend Mr, Bishop any more money, already having
two mortgages on the property, while Mr, Bishop denies in

his testimony that he executed any of the mortgages, then



6.

emends his complaint alleging that he did execute other
mortgages, and such other mortgages actually being intro-
duced in evidence, Respondents' testimony is therefore
corroborated by documentary evidence, while complainsnt's
testimony is even contradicted by his own bill of conm-
plaint as last amended, It will be further noted by the
uncontradicted evidence that Mr, Powell immedistely recorded
the deed, that he went into possession ¢ the land under
the deed, moving the complal nant!s brother off of same, he
assessed the property as that of the respondents!, paid
the texes thereon as such, made improvements thereon which
were visible to the world et large, and the complainant
quit assessing his property atv that particular time when
it was alleged that the deed was made, and has never made
any complaint as to the respondents' going into and keep-
ing possession of the said préperty. Then further than
thié, the compleinaht has: sought to impeach the reputa-
tion of Mr, Powell, but not one derﬁogatorgzzg; been ut-
tered or testifled to as to Mrs. Powell. .

Then it will be further noted that the witnesses
who testified against Mr, Powellls reputation limited their
conclusions, and one of them testified directly that he
would believe Mr, Powell and that he had been in the employ
of Mr, Powell for some long time, and:%o this latter, there
was evidence of a 1little ill-will toward Mr, Powell, by

reason of the fact that Mr, Powell had taken his miles,
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We have paraphrased the last paragraph of the

above deeision and not quoted it verbatim,

we quote

position

To show the weakness of complainant's testimony,
from seame as follows; on page two of said de-~
is the following language:

"He saw that I was in trouble and he said that
he would like to help me, and I told hinm I

would be glad to have a 1little help; so in a
short while after that he came down with a mort-
gage and said, I brought this mortgage down for
you to sign this mortgage and let you have the
money." '

Then on page nine of said deposition and on cross-

examination, he said:

"T do not know how he knew that I was in the
hole and wanted some money for a boat, He had
been down there talking to this man, I guess,
He said, all told, he would loan me the $600,00
on ite That was all I wanted to borrow,

Then on the bottom of page fourteen, in response

to a guestion touching his financial matters he said:

"I have always had a little money."
And then on the next page he says:
"I already had it for years."

And then further testifying he could not tell how

mach he had at all.

- Then at the bottom of page fifteen, he says:

"I might have had four or five hundred, or seven
hundred,"

Then on page slxteen, he testified:

"I don't think I had any money when I was talking
to him, I don't remember how long it was after

- I had that talk with Mr, Powell,.before I had the

four or five hundred,."
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As to the instrument itself, the camplainant
testified on page three of said deposition, as follows:

"Mr, Powell did not read the mortgage over +to

me, He never read it. Nobody else there read

it to me. I did not know what was in that paper.

I only supposed it to be a mortgage calling for

$600,00, payable in twelve months."

Then on page six of said deposition, in direct
response to a gquestion propounded by Mr., Hogan asking
about whether the Notary Public asked him whether or not,
knowing the contents of the instrument, he executed, etc,,
and if Mr, Powell asked him anything about that, the wit-
ness replied:

"I don't remember whether he did or not,"

It will be found on page eight that this witness
testified:

Al

"It is not a fact that subsequent thereto, and

at the time he agreed to take up the Thompson
mortgage I made another mortgage to him for
$125,00, It is not a fact that I made any such
mortgage, I state, as a fact, that there was
only one mortgage. That martgage was for $600,00,
all told, the mortgage, taxes, and he had an
abstract made, too."

In this connection we call the Court's attention
to the ma tgage for $125,00 made by the complainant to
Laura A, Powell, and offered in evidence, marked Exhibit
"g", bearing date of August 30th, 1917, and which mortgage
was at that time r&corded, and the acknowledgment taken
before Alex J. Melville,

It will be observed that it §s averred in the bill
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of complaint that it was at the complainant's instance,
and a part of the agreement in this transaction, that the
said Powell should take up the Thompson mortgage, and by
reference to page three of the deposition, the complainaht
states:

"7 did not have any arrangement with Mr, Powell

about that, with r eference to the Thompson

mortgage; only he just agreed, himself, to take

it up. He took that mortgege up -~ that is, I

suppose he took it up."

On page eighteen of said deposition complainant
testifies as follows:

"I do not remember what Mr. Powell said to me

when he took the acknowledgment, I don't re-

member whether I asked him to read that paper

to me or note I just thought it was all right,

I just trusted to Mr. Powell that the thing

was to be a mortgage and that it was just all

right, ~ that there wasn't going to be nothing

cPooked about it,"

We respectfully submit, even though there were
no testimony on behalf of the respondents absolutely con-
tradicting the above assertions by the camplainant, that
the complainant has not met the burden of proof as is
required,

The presumption of law is that the instrument in
question, and which has been introduced in evidence, speaks
the truth, and we respectfully submit that this presumption
has not been overcome by the Vague and indefinite testimony
of the complainént. And when this is met by the clear and

conclse statements &f facts touching this transaction by

Mp. and Mrs. Powell, supported by the exhibits in the form



of other deeds and of mortgages, and coupled with the

fact that the complalnant hasgpot paid any taxes, nor
assessed said property since ®fhe date of the said deed,

and that the respondents have been in actual possession,
have assessed and pald taxes t?areon, then we respectfully
submit that the respondents have more then met their
burden of proof, and are entitled to a decree,

Wé feel sure that the complainant remembers the
mortgage for $125.00 as introduced in evidence, and
execubed by him in Favor of Mrs., Powell, and that this is
the instrument he has in mind, He only remembers signing
one mortgage, so he testifiesbtyet there are two introduced
in this cause, end theh one deed.

We therefore respectfully submit that said bill of
complal nt should be dismissed and the complainant taxed

with the costs thereof.

Respectfully submitted,
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HOWARD BISHOP, N
Comple inant, I¥ ?r® CIRCUIT COURT OF

VSe BAIDVIN COUNTY, ALABIA.

LAURA A. POWELL, ZT AL3, IN ZUITY

Respondents.

BRITF IN SUPPORT OF DEMURRIRS .3 rILED BY "HE

RESPONDIZNTS TO 4% 3ILL OF COMPLAIIT 4S5 LAJST AMENDED.

In order for a bill to be suificient to have a
deed, absolute on its face, Geclared to be a morigage, it
i1s necessary that certain averments of facts should be embrac-
ed in said bill in order to give it equity.

In the first place it is essential that the bill
should show that it was the clear understanding end intention
of both parties to the instrument, and especially the grantee,
that the said instrument should be a mor tgage, as is clearly
shown by the case of Reeves vs. Abercrombie, 108 Ala., and on

page 537, where it is said:

"Such must have been the clear and certain intention

of the grantee as well as the grantord

In reading the bill of complaint we find that
Laura a. Powell and 0la Powell had no conversation with the
complainant at all, but the averments are that R. 7. Powell
acting for and on behalf of himself only had the transaction,
the bill showing by express allegation, fifth baragraph, that-
"Complainant further avers that the said R, F. Powell was duly
authorized to procure the execution of said deed as agent of
the said Laura A. Powell, eteo™ Trom this averment of the

bill, so far as these respondents are concerned, it is shown

>
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to be their intention that a deed should be executed, and
that the said R. T. Powell had no anthority, =s their agent,
to accept anything else but a deed. In other words, there is
no averment to show that R. ¥. Powell was acting as the agent
of the other respondents, but to the contrary the natural
inference would be that he was acting for 3Bishop. Ve do not
dispute the authorities heretofore cited by lar. Hogan, to
the effect that the principsl under certain circumstances is
bound by the agsent in such matters, nor do we have any com-
plaint with the decisions as cited by him on this point.
Oux contentioan is that lir. Hogan has not averred sufficient
facts in his bill to show that the authorities which he cited
are applicable, If the Court will read the authorities cited
on this point by . llogan, it will be easily seen how they
can be differentiatedfrom this particular case, and how the
averments of fact present quite a different aspect in the
premises. From all that appears in the bill it may be that
Bishop sought out Mr. Powell as his agent, and this would be
the natural inference to draw from same, Bishop 4id not owe
Powell anything at the time, but some third party held a
nortgage and he wanted to be saved from that mortgage and
made his appeal to . Powell, lir. Powell went to other
parties, the bill showing the other parties authorized him to
take a deed, and he comes back and takes a deed in con-
formity vith his alleged authority; and where can it be said
that as an agent for the other respondents he can fasten

upon them any act of fraud?
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Another essential averment of the bill, in order
that it might not be subject to demrrer, is that the respondents
were given an opportunity to correct the mistake priox to the
filing of the suit, In the case of 3lock vs. Stone, 33 Ala.,
and on page 327, it was said that the complainant- "must ask
for correction or show some excuse why not." So far as this
bill is concerned, there is nothing to show that the respondents,
Laura A. Powell and 0Ola Powell, knew anything about complainant's
greivance, or alleged greivance, until the sait was filed
against them.

Another absolutely essential averment of the bill,
in order that it might not be subject to demrrer,was that there
was a continuing debt to be secured, before adesd, absolute on
its face should be declared a mortzage. 72uoting agein from
Reeves vs. Abercrombie, supra, and on page 539~

"The absolutely certain thing which the cases
establisn is, that i{ there is no continuing debt to be
secured there can be no morigage."

Is there any awerment in the bhill which would indicate a con-
tinuing e bt? The complainant confesses that he coes not know
the amount which he claims to be owing, or the amount which he
received, nor does he state that he at any time borrowed from
Laura i. Powell and Ola Powell any money directly or through
R. . Powell as their zgent. There is no evidence of any debt
alleged to have been given, no note, no memorandum thereof,
but we find as The only averment which the complainant himself
said would show such debt was that something was said by lir.
Powell about the complainant's having twelve months within

which to repay the loan. It might well have been that Iir.
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Powell t01ld him that he would sell back to him in twelve months,
but there is no averment that he even said this, or anything,
in the capacity of agent for the other respondents.

Take the language of Kraus vs. Dreaher, 84 Ala.,
and on page 320 -

"To establish the proposition that the conveyance
absolute in form, was in indention and in effect only a
mor tgage-security, there must be a continuing binding de bt
from the mortgagor to the moritgagee to upholding it; a debt
in its fullest sense. Not a mere privilege reserved in the
grantor to pay or not at his election; but a debt wh ich the
grantee can enrforce as a debt, and for its collectiion may
foreclose the conveyance as a mortgage."

From the above authorities, we respectiully submit,
that i? will be seen that the bill is subject to the demrrers
as filed by Laura A, Poviell and 0la Powell.

The same reasons we respectfully submit on the part
of R+ F. Powell, and add the additional as to him. If he has
practiced deception upon the complainant, the complainant
would have a full and adequate remedy at law as against him.
Cextainly he could not correct the instrument involved, as
no rights thereunder vested in him, nor can he give to the
complainant the relief prayed for. The bill shows upon its
face that no vitle so the property is veéted in him, neither
is there any averment that he holds any equitable interest
therein., We therefore respectfully submit that the case
of Abraham vs. Hall, 69 Ala., and on page 390, is decisive
of this question, This case says -~ "The general rule of
pleading is, that persons having no interest in the suit,

and against whom no decree can be had eare improperly made

defendants.”

-
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Certainly Tthig Court could not enter a decres
declaring that this instrument should be reformed so as to
make it & mortzage payable to the said 2, ¥, Powell, for
that would be inegquiitable to the parties who actually put up
the 1_:)111‘01’16.56 money, and this is the only relief prayed f
as to this particular respondent.

e resp’eetfully subnit the demurrers should be

1
sus tained. .
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vhe evidence discloses that C. A. vhompson upon towit,
the 9th day of Karch, 1917, transferred to NMiss 0Ola Powell a
mortgage and note made by Howard Bishop, the Complainant, upon
towit, the 3rd day of movember, 1915. see Respondent 's Exhibit
A, This mortgage was to secure an indebtedness of $150.00.
See Respondent's Exhibit "E". The Complainant also execuwed a
mortgage dated the 30th day of Auvugust, 1917, to Laura A. Powell
to secure an indebtedness of :3125,00. See Respondent's Bxhibit
"B".

The mortgage thus transferred to Miss 0la Powell was upon
the Horthwest quarter of the worthwest quarter and the joutheast
quarter of the M¥orthwest quarter (except four acres in the extreme
Southwest corner sold to Isaac King) in Section 30, Township 6
South, Range 3 Xast, Baldwin County, Alebama. See Resvondent's
Exhibit vE", While the said mortgege made to ILaura A. Powell
included not only the lands above described, but also all “right,
title and interest" of the compleinant "as B&iXin the Iary Ann
Bishop estate consisting of 210 acres, more or less, in section
19, wownship 6 south, Range 3 -ast, Baldwin County, ilsbama.

See Respondent's Exhibit vB",

After the execution of the foregoing mortgages and upon
towit, the 12th day of October, 1917, the complainant conveyed
to Laura 4. Powell and daughter 0la Powell by a warranty deed the
the following described lands, viz:; All of the Northwest quarter

of the Northwest quarter and all of the Southeast quarter of the



of the northwest quarter of gection 30 in Township 6 South,

Range 3 East, except four scres in the southwest cormer of said south
east quarter sold to Isassc King; also all o Howarx Bishop's
interest in the Mary Ann Bishop and William Bishop estate. said land
being & one-seventh interest in the east half of the northeast
quarter of the Northwest quarter afid the south half of the northwest
quarter of Section 19; also the east half of the Northwest quarter
of the Southwest quarter and the northeast quarter of the southwest
quarter, and the west half of the Northwest quarter of the Southsast
quarter, and an undivied one-half interest in the southeast quarter
of the Southwest guarter, all in section 19, Township 6 South, Range
3 past, said Mary Ann Bishop and William Bishop estate containing
210 acres, fore or less, all of said lands heing in Baldwin County,
Alabama. See Respondent's Bxhibit "c".

It will be observed that when the complainant executed
sgid deed he hed only an equity of redemption in the lands so
conveyed. The legal title thereto was held by ILaura A. Powell
and (0la Powell to secure a total indebtedness of #%275.00.

It should also be observed that the respondent, K. ¥.
Powell, acted ss the agent of his wife, the said Laura a. Powell
and of his daughter, 0Ola Powell in said transactioniwith the
complainant. See the deposition of R. F. Powell, Page 1.

The suthorities clearly establish that, where s
mor tgagor conveys his equity of redemption to the mortgagee, and
the conveyance is afterwards attacked by the mortgagor, the bwr den

of proof rests upon the mortgagee to show by clear and convineing

o¥idattee’ !
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that the conveyance was free from fraud, oppression or undue
advantage. "Bguity looks with jealous eye upon such transsctions"
Shaw vs. Lecey 199 ila. 450, 74 30. 932, "Such transsctions will

be sustained only when supported by a sufficient consideration and
there is an absence of fraud, oppression and undue advantage." (ib)
In such transactions equity "will not permit a mortgagee to use his
position of superiority to oppress the debtor or drive an uncone
scionable bargain, or take any undue advantsge." Pearsall vs, Hyde,
189 Ala. 86, 66 S0, 665, "Equity looks with a Jealous eye upon sale
of equity of redemption to the mortgagee and requires them to be
esPablished by the clearest end most convincing proof, Locke's Exr.
vs. Palmer 26 Ala, 312, 324, "Although equity will scan a transac-
tion with watchfullness, it will still be upheld unless procured by
freud, actuel or constructive, including any unconscionable advantag:
or undue influence, or on a consideration which is wholly inadequate

Stoutz vs., Rouse 84 Ale., 309, 4 So. 170. In these cases the burden

of proof rests upon the mortgzagee. Shaw vs. Lacey (supral.

In the case of Goree vs, Clements 94 Ala, 337, 10 S0.966,
the following language was used, viz: "The expression sometimes
used that a release must be for an adequate consideration is thus
defined by Field, J. in Peugh vs. Davis 90 U.S. 252 (24 L.ed,775):
'That is to say it must be for a consideration which would be
reasongble if the transaction were between other varties dealing
In similsr property in its vicin&ty. Any mserked undervaluation of
the property in the price paid will vitiate the proceeding.’

It may be concedied that if there is an absence of actual fraud and
undue advantage, gross inadequacy of consideration - 'marked under-

Valuation of the property'- will of itself avoid an sbsolute or



unconditional release, Also if the circumstances are merely
suspiciousaczg%ggg/nxﬁﬁa.over the fairness of the acquisition of the
equity of redemption, but not rising to the dignity of proof,a
consideration so unreasonable that a party not unduly influenced,
free tc act according to his own voliti on and judgment,would not
surrender the property for the price paid, may suffice to vitiate
the release'™

In the case of Pearsall vs., Hyde, supra, the following
language is used, viz: "Although expressed in varying language
the principle found in the books is the same to the effect that a
court of equity scrutinizes closely and with jealous care a transactit
between mortgagor and mortgagee whereby the mortgagee acquires from
the mortgagor his equity of redemption and will not permit the
mortgagee to use his position of superiority to oppress the debtor
or drive an unconscionable bargain, or take any undue advantsege.
If it appears that such has been the case a court of equity will
set aside the transfer and pexmit a redemption, If there has been
paid any consideration other than the settlement of the mortgage
indebtedness a court of equity upon setting aside the deed may
hold the deed to be & mortgage for security of the sum or con-
sideration 80 paid, or may require its payment as a conditi on
precedent to redemption. But in declaring such a deed to be a
mortgage in such cases the court does so only for the protection
of the gfantee and merely as & convenient and effective method
of enforcing the equitable maxim 'He who seeks equity must do

equity' and the principles involved in those cases where the



pill is filed solely to declare a deed a mortgage as pursuant
to the real intention of the parties has no application”.
+he respondents have cited the case of Hertzler vs.

Stephens 119 Ala. 333, 24 Soe. 521, as requiring the complainant,
in 8 suit to reform a contract, to prove his case by clear,
exact and satisfactory evidence. This is unquestionably the
rule where the parties dealt at arms length and neither has o
position of superiority over the other. But this rule is not
applicable to a deed from a mortgagor conveying an equity of
redemption to the mortgagee. In such cases the burdgi/upon the
mortgagee to show that the transaction is/fair and free from
fraud, oppression or undue advantage and that the consideration
is not grossly inadequate.

Likewise the case of Ioore vs. yate, 114 als. 584, 21
So. 820 lays down the general rule set out in said case of Hertzler
vs. Stephens. 1his hzugaERREETER case.likewise does not deal with
a transaction between a mortgaegor and mortgsgee. It is therefore
not in point in the case at bar.

‘“he respondents also cite the case of pand vs., Cox, 164
Ala. 348, b1 So0e 519 to the general rule in this language: "in
order to reform an instrument for mutuael misteke or for mistake
and fraud the'evidence must show the mistake beyond rees mable
controversy". This case is likewhse subject to the coriticism
that the rule laid down therein does not apply to a case where

a mortgagor has conveyed his equity of redemption to the mortgagee.



In the case of Xyle vs. nayley 190 aAla. 553 67 S0. 449

cited by the respondents, the suit was brought to declare a deed

. absolute on its face to be & mortgage. It was held that the
complainant must satisfy the court by a clear preponderance of the
evidence that both parties clearly understood that s mortgage was
intended. yhe Supreme Court of Alabame has clearly pointed out
in the case of Pearsall vs. HAyde, supra, that the last mentioned
rule is not applicable to cases where & morfgagor has conveyed his
equity of redemption to the mortgagee. Similarly the case of
Xnaus vs. Dreher 84 Ala. 319, 4 So. 289, was where a suit ﬁas
brought to declare an absolute deed to be a mortgsge. The case
of Rogers vs. Burt 157 Ala. 104 47 So. 226 belongs to the same
class.,. But the rule applied in these cases cannot be imposed in
the case at bar. For the subject matter of the instant case is

Va.deed by a mortgagor conveying his equity of redemption to the
mortgagee.

It is seen therefore that none of the cases cited by the
solicitors for tae respondents are applicable to the facts of the
case now before the court. Hone of the cases thus cited dealt
with the conveyance of an equity of redemption by a mortgagor to
the mortgagee. the fact that distinguishes this case from the
authorities cited in behalf-of the respondents is that the subject
matter of this case is a deed from a mortgagor comveying his equity

of redemption to the mortgagee.



+he evidence shows that the complainant is an illiterate
man, being berely able to write his own name and only able to
read a little. see deposition of Howard Bishop page 3. rurther-
more, he is an ignorasnt man. ne had no idea of the selling value
of the lasnd conveyed by his deed to 0Ola FPowell and Laura z. Fowell.
see depositicn of Howard iishop page 19. whe deposition of this
witness furnishes intrinsic evidence that tihe mentdlity of this
witness, at most, is notm more than that of an eight or tem year
old child.

(m the other hand, x. & Powell, who handled thesé¢ transactions
as the sgent of (la Powell and Laura i. Powell, being the father of
one and the husband of the other, was a man of considerable business
ability and experience. He was engegged in the business of lending
money. such a business either attracts people of sharp wits or it
tends to sharpen the wits of its devotees above the average. 1t
does not seem, however, to develope their sense of Justice and
~ fairness. furthermore, lir. Powell felt himseli competent to draft
a contract between Howard rishop and Domi Cook in regard to the
completion of a boat the former was building for himself, See
devosition of Re. ¥. Towell page 5. He drafted the deed which
is the subject of this engquiry. see deposition of R. F. Powell
rage 6. Besides, his deposition itself furnishes intrinsic evidence
that he is a man of considerable ability.

In ean enguiry of this kind the reputetion of the parties and
the witnesses is of counsiderable importance. Let us see what the

reputation of iir. Powell is in the community in which he lives.



Mr. . L. Gaston, one of the leading citizens of Fairhops,
says that he is acquainted with ¥Mr. Powell end has known him about
thirty-three years; that he knows lLir. Powell's general reputation
is bad; that his revutation for truth and veracity is bad and that
ne would not believe lir. Powell on osth if he were testifying in
a matter in which he was personally interested.

Mr. Jack Titus, who also resides at Fairhope, testifies
that the general reputation of Lir. Powell is not so good and that
from what he has heard from many sources he would not believe
Mr. Powell on oath if he were testifying concerning a matter in
which he was vnersonally interested.

another Witness, Dr. Re A. Hail, of Robertsdale, has known
Mr. Powell for twenty-eight or twenty-nine years and that he knows
the general reputation of Mr. Powell in the community in wianich
he lives. He. testifies that his reputation is bad; that his
moral reputation is fairly good, but his busines: reputation is
seriously bad. vhis witness also testifies that the reputation
of ir. Powell for truth and veracity is bad and that he has heard
people say that they would not believe hom on oath., whis witness
also testifies that he would not believe Mr. Powell on oath; that
he does not believe he would swear the truth.

another witness, s J. Lowell, testified that he knows

Re P. Powell and has known him ever sSince he has been in Pairhope,
OVer'twenty years. the witness testifies that he knows Mr. Powell's
general reuptation in the community in which he lives and that he

knows his reputation for truth and veracity. He also testified



that Mr. Powell's reputatiocon for truth and veracity is bad and
that he would not believe Mr. Powell on oath in & case in which
he was rersonally interested. It is to be noted that this witness
testified that he would ordinarily believe Mr. Powell and that
it was a bitter pill to be called on to testify against his truth
and veracity.

r, Charles ILowell also testified that he had known Iir.
Powell ever since he had been in Fairhope; that he knew ¥r. Powell's
reyutation for truth and veracity and thet his reputation for truth
and veracity in a transagtion in which he 1is personally interested
is bed; that he would not believe him on oath in s matter in which
he was personally interested.

Dan Thomrpson, another witness for the complainant, testified
that he knows ir. Powell; that he had known him for two years.
That he did not know his general reputation in the community in
which he lives, but that he did know what people said about him
with reference to truth and veracity and that people said "He would
defraud and not tell the truth",

Six witnesses heve been produced by the complainant who
have testified that Mr. Powell's reputation for truth and veracity
in the community in which he lives, is bad. rhe court will considex
the reluctance with which men give such testimony. ven personal
enemies, as a rule, are especially reluctant to give such testimony.
ife submit therefore that the testimony of these character witnesses
is especially significent and sufficiently evidences the nature of
¥MP. Powell's business transactions as being grasping, oppressive,

and seeking to take undue advantage of those with whom he dealt.
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Another important general consideration is the value of the
land.,  Mdr, Bishop did not know the value of his land. Ee testified,
however, that lir. Powell hed actuslly received $125.00 per yeer as
rent for the 76 acre tract. See deposition of Howerd Bishop page 5.
This was not denied by lir. Powell, although he hesrd Mr. Bishop
testify and gave his testimony subsequent thereto. Deposition of
R, 7. Powell page 10, And from common experience we know that the
rental valne, as & rule, is not less than 10% of the selling price,
On this basis the velue of the 76 scre tract would be around $1250,00.
Tekxing lir. Powell's estimate, the value of the complainant's interest
in the estate lsnds at $10.00 per scre would have been $%00,00, Ac-—
cording to these calculations the actual value of the land acquired
by Mr. Powell was $1550,00.

If we considerAthe testimony of lir. Powell, only, the considera=
tion paid by him was grossly inadequate, He testified that the land
with a good title would have been worth §10,00 per acre, in cash,
Deposition of R, F. Powell page 16. That would have amounted to
§760.00 for the M6 acre tract and $300.00 for Mr. Bishop's interest
in the estate lands, making a total of $1060.00. Upon the hasis A
of these figures it is clear that the consideration paid by Mr. Powell
was grossly inadequate.

The discrepancy is even more shocking if we consider lir, Lay's
estimate of value. Tventy acres of the 76 acre tract had been
cleared, This witness estimated the vsalue of the cleared lands
to be $50.00 per acre. Twenty scres of cleared land would
have heen worth about $1,000,00. The other lands were estimated

by this witness to be worth about $20.00 per acre, The remainder
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of the 76 acre tract on this basis would have beenlworth $1120.00.
while comrlainant's share in the Bishop.estate would have been ap-
proximately $600400. In short, for {600.00 the responients
acquuired lands that were actually worth &2720.C0. See deposition
of George Lay page £4.

The inadequacy of the estimate made by Mir. Powell
appears from one circumstance. Twe nty acres of the 76 acre tract
were cleared at the time of the transsction coumplained of. Mr.
Powell testified that it would cost at least %25.00 per acre to
clrar the land. Deposition of Mr. Powell page 27. On this basis
the cleared land alone was worth more than lir. Powell vaid for the
entire tract of land.

The respondents will urge that Mr. Ley is the brother-in-law
of Howard 3ishop as a circumstance affecting his credibility. But |
his insterest in the transacfion is much less than thet of r. Powell.
On this basis alone, Mr. Lay's testimony is entitled to the greater
credit. But when we consider Nr. Powell's bad reputation for truth
and veracity, his apparent under estimation of the value of the
lands in question, then his testimony should be entirely disregarded.
Besides, the depositions of Mr. Ley and Joward Bishop both besar
witness to the evident sincezﬁty of the witness.. 1Iir. Bishop
admitted complete ignorance of fhe value of his land. ¥r. Lay
displayed no eagerness to testify on this subject. His testimony

wes clearly an attempt to express his best judgment.
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%hen we come to examine the circumstances surrounding
this transaction we find from the testimony of Mr. FPowell that
the complainent was in necessitous circumstances. He wanted
to borrow some money to build a boat. He wanted to secure this
additi onal money by a mortgage on the same land already mortgaged
to 0la Powell and Leure A. Powell. Deposition of R. F. Powell
page 3. He hed already begin the construction of a boat and
owed Domi Cook, who was working on the boat, the sum of $550.00
for his labor. Deposition of R. F. Powell page 4. ¥r. Bishop
wanted to borrow enough money to pay this debt and finish the boat.
(ib). All of his property was mortgaged to the wife and daughter
of Mr. Powell for the inconsequential sum of $275.00. This ignorant,
simple man was helplessly in the power of Mr. Powell.

#e will briefly review the steps by which control over the
complainant's property was secured by the respondents. In the first
place 0la Powell purchased the mortgege given by Mr. sishop on the
the 76 acre tract in section 30, Township 6 South, Renge 3 wast, to
Thompson securing an indebtedness of $150.00. This was on the
9th dgy of March, 1917, Appriximately five months latexr, upon
to-wits the 30th day of August, 1917, the complsinant made a othexr
mortgage to Laure A. Powell to secure an indebtedness of $125.00,
this indebtedness to fall due on September 1lst, 1917. In other
words, this mortgage only ran for about sixty days. The signifi-
cant fact is, however, that this mortgage covered not only the
76 acre tract,already under mertgege to Qla Powell, but it
included also all of Mr. Bishdp's right, title and interest as

\ heir in the Kary Ann Bishop estate consisting of £arptr acres,
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more or less, in Section 19 same Township and Hange. whe deed
cenveying compleinant's equity of redgmption to Laure A. Powell and
Cla Powell was made on the 12th day ;f GCctober, 1917, just about a
month and thhrleen days afd:r the execution of the mortgage to
Paura A, Powell, and before it matured. It should be noted that
this deed describes not only the 76 acre tract, and not only
the interest of the grantor in the Mary ainn Bishop estate, but
it included also his interest in the William Eishop estate. BT
Powell, the agent for the grantee, was not willing to run any risk
of a dispute as to what was included in the lfary ann RBRishop and
William Bishdp estates, but proceeded to describe this land
definitely. 4s a matter of feset this writing was suopoed to include
only the lend Mr. Bishop owned individually. nothing wes said abouﬁ
the estate lands., Deposition of Howerd Bishop vage 4.

The first transaction of 0la Powell with the complainant
seemed innocent enough. She merely took over the mortzage for
£150,00 held by C. 4. Thompson, But from this beginning the
respondents advanced step by step until like the tantacles of an
octopus they completely enveloped this simple-minded men; he was
in their mower and helpless to protect his interests,

Fe come now to the examination of the testimony in regard
40 the execution of the deed which is sought to be cancelled in
this proceeding. Howard Rishop testified thatl ¥r. Powell saw
that he was in trouble and said that he would like to help the
comnlainant. The compleinant was in trouble and accepted this
of fer of help. A litdle while later Mr. Powell brought a vpaper
to the complainant saying: "I brought this mortgage down for you

to sign this morning and let you have tne money". The complainant
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did not read this writing and cannot read enough to understand
a document of that kind. He can just read his name - nhe can read
but very little. Neither Mr. 2Powell nor anyone else read the
instrument over to the complainant, who did not know whet was in
the writing. 2e supposed it to be a mortgage nayable in twelve
months and securing the payment of an indebtedness of $600.00.
Howard Eishon's deposition vages 2-£4.

At the time of this conversation there was nohody with
Mr. Powell. where was noone present but lir. Powell, the comnlainant
and Domi Cook, The latter is now dead. Devosi tion of doward
Bishop page 3. I'r. Powell sgrees with Mr. pishop upon this point.
For he testified that when Xr. Bishop signed the deed they were
down at the boat and that only the two Cooks were present, DomiyCook
and his brother John Cook, both of whom are dead. Deposition of
Ke e Powell wnage 6.

¥Mr. FPowell, of course, denies that he represented that
this writing was a mortgage. But we find that shortly after the
transaction lir. Powell told lir. Lay, a brother-in-law of the complain-
ant, that "iny time that HWoward would pay him back the money and
the interest that he could get his land back. He said that he had
a mortgage on poward Eishop's land. pveposition of yeorge Lay,
nage 20.

Mrg. Powell admits that she was not present when the
deed was signed and delivered. l'rs. Powell, however, says that on
a nreceding day she was present when !r. Powell agreed to buy the

complainant's land for #5600.00 and that nothiung was then said about

a mortgage.
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the only direct testimony about the execution and de-
livery of the deed is the testimony of the complainant and R. F;
Powell, ihe testimony of these two witnesses is in direct conflict.
The testimony of the compleinant is corroborated by the testimony
of ceorge Lay, who had a conversation with ¥r. Powell after the
execution of the deed, in which the latter admitted that he had a
mortgage on Howard sishop's land. We have already discussed
certain testimony and circumstances bearing on the credidility of
Re F. Powell. We shall now call the attention of the court-to
another circumstance apnearing from his testimony. Mr. Powell
testified that in 1919 he had a contract with Baldwin County, Alsbama,
to build a road south from Stapleton about eight miles, the contract
amounting to about $8,000.00 and that he needed to use some security
with the bank to borrow some money with which to carry odt that
contract, and that he had made a contract with his wife whereby he
‘bought her interest in all that land, end since then he hes owned a
one-half interest in it and 0la Powell (Malcomm:) owns the other half.
Denosition of XK. ¥. Powell page 17. 1he witness testified that
a deed conveying this interest to him is of record.‘ +he considera~
tibh expressed in the deed was £1.00 and other good and valuable
considerations. ‘he principal consideration was a piece of bay
front property on iiobile bay in morth Seaeliffe consisting of
nine acres of land. Deposition of R. F. Powell pages 17 and 18
Mrs. Powell likewise testified that in 1919 she sold this land
to Iir. Powell; that there was no momey consideration. .she just

traded it for some Seacliff property consisting of several
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acres which fronted on the bay, although she does not know what
this frontege is, but she mede this conveyance to lir. Powell for
the purpose of enabling him to get credit onm his road contrecte.
This was the first bite on the cherry. Mr. Powell testified

at a sibsequent date, after he had read the testimony of complain-
ant's witnesses. Upon this subsequent examination this witness
testified as follows, viz: "The land was not mine, It belonged
to my wife and dsughter. My wife never did convey that land to
me. I testified the other day that she did, but I was mistaken
in regard to it". The witness does not explain how he came to
make such a great mistake, He does nct explain how he refreshed
his recollection, It is very strangey; however, that after having
testified elaborately as to the circumstances and motives of a’
transfer of these lands by_his wife to him that he had made a
mistake. Apparently, all of this testimony, inecluding circum—
stances and motives, was the product of a vivid imagination.

It eppears that his wife made a mistake also. When two witnesses
make the same mistake, that is a very cogent bircumstance to

show that they have prepsred their testimony together and

have conspired to testify alike, In this connection, however,

we cannot be certain whether lMrs. Powell conveyed her interest

to R. #. Powell, or not, We do not know which testimony is

true. Certainly upon one occasion or the other, the witness,

R. . Powell, testified either mistakenly or falsely. A witness,
however, who can be éo egregiously mistaken on one proposition

is not worthy of much credence on any other disputed point,
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“e submit, thereifore, that the testimony of kL. P. Powell and
Laura .. Powell has been so impeached that no credence can be given
to either of them as to what took vlace in their transacti on
with noward pishop when the deed complained of was signed.

vhe conduct of the compnlainant shows that he never understood
that this fransaction constituted a sale of his property. as
soon as he discovered that the respondent claimed to have a deed, he
at once took steps to nave it cancelled. L. 4o Powell admitted
that he got a letter from ir. Kitchell, representing the complainant,
in 1918, stating that this transaction should have been a mortgage.
Denosition of Howard sishop page 9. Hr. Powell's recollection
about the date .f this letter is quite positive and definite.
It should be observed, however, that when he was asked if he had
this letter he said: "I have the letter in my car". But when he
was sent out to get the letter, upon his return he said "I have the
letter, but find I haven't it here. I will attach it to my
deposition marking it #xhibit "3". It should be observed thst the
letter is not attached to his deposition. It arpears that Hr.
Fowell is just as positive wnen he is wrong as when he is right.
Nevertheless, it is clear he received i'r. lfitchell's letter, and
received it very soon after the traunsaction comnlained of.

whe original bill of compleint was filed on June 28th,

1918, in tne Circuit Court of Beldwin County. It appears clear,
therefore, that the complainant has aslways understood that he was

executing a mortgage instead of a deed when he executed the writing

which is under investigation in this suit.
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But even if we were to consider only the testimony of

Re e Powell, we would be driven unescapably to the conclusion

thet this transaction was highly ovrressive. In the first

Place Mr. Powell asserted that nir. Eishopn's title to the land

was defective. Deposi tion of X. F. Powell vage 3. It does not
appear that anyone was asserting e hostile title, nor is there

any evidence that it was in fact défective, except }r. Powell's
unsupported sssertion. it any rate, lLir. Powell told the complainant
that because of his defective title he would not recommend his
wife and daughter to lend ifr. Bishop any more money on the land,
except for the purpose of perlecting his title. vhen it is ssid
the complainant offered to sell the land for $900.00. Wr. Powell
beat the price down to {600.00 on account of the alleged defect

’in the title. Nr. Powell says that the complainant declined to
accept $60C.C0, saying that he owed & men named Cook $550.00 for
work on his boat; and that aiter paying off the two mort:sages
amounting to $275.0:0 he would not have left enough money to pay off
Cook, le: alone to finish the boat. when according to mr. Powell
the.complainant came back two oi three days later, at any rate a
few deys later, and said that Cook would take less than $550.00
for his claim and asked the witness to go down and talk with (ook,
saying that whatever Cook knocked off of his bill would be taken
off the $900.00 ovrice that complainant had put on the iand. the
witness went down to see Cook, and Cook offered to knock off

5150400, this was not enough, so no trade was made. 'hen
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WO or three days later the comlainant again came and said thgt
tha

4 P n ‘
Cook would mske @nother reduction. so0 the witness went again to see

Cook,and the latter agreed to take :250.00 if he should receive

50«00 cash. It thus apnears that, according to the testimony
of s« P. Powell the compl ainant gravitated around Fowell, who nad
Some money to lend, just like g <unebug £1attering urouwnd o bright
1ight at night, and finally he weakensd so that he tell into the
light. 1ire Yowell used the alleged defect in the title to beat
down the price of the land, and then he imposed upon the.complain-
ant's necessitous situation until he accernted 1r. Towell's offer,
¥urt ermore, L'r. Powell was not through with pomi
Cook, yet. Lr. cishop was originally indebted to Domi Cook
in the sum of :550.::0. vhe latter sgreed to reduce his claim to
s8504 ¢ for a cash settlement. put before the trade was closed DHomi
Cook became sick and agreed to accept ,200.00 in full settlement
of the claim instead of .;250.00. “hen this agreement with Cook was
made lir. Powell gave him a check for 5150.00. On that day he
did not nay toward rishop anything. He Turther testified "Later I
naid him 5506 00 T do not remembexr Just how or where this money
was paid. I xnow that I did pay it. I d&o not know that 1 have
anytining in hand - receint or cuneck - but 1 thiank I can find the
check . 41owgrd cishop testified that Lr. Powell did not vay him
anything in cash. It is submitted thereiore that tThere is no
evidence that :'r. Fowell ever paid this ::50.¢0 to anybody, but that
he kewnt this :"50.00, himself, and that the actual sum for this deed

was not .600.G0, but was in *act not more than .;860.00. Derosition

of n. . Powell vage lé.
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Hereinabovs we naVe fefevrea to. Lr. Powell's opnressive

conduct accoxalng to h15 own testlmony in beatlng down the nfice
of tne blshon lands because of the alleged deiect1Ve tltle. Mrt
:Powell clalmed to be uBW1111ng to 1end any more money unon the
valand except to peliect the tltle.‘ ue was W1111ng, however té
,ﬂ'buy the land. iS a rule men are more w1111ng to lend money on
f{fa defectlve title “then they are to buy 1t. It 1s ceitaln that o
g‘1f Nr. Powell bought this Land from Ir. blShOp he bought 1t at a.

*fprlce that Was Well w1thvn tbe 11mwts 04 safety. | HlS conduct

’.r.jin re51st1ng 'thlQ lltlgatloﬂ 1ndlcates that he belxeved he had a

"splendld bargaln ,otherW1Se he woula haVe beea Wllllng to reconvey‘

Wﬁ ftne land to Nr, Llshop upon belng repald the amount of hls 1ndebtedr7

1fness and expenaltures.,, Bat when he TeCGLVed a 1etter from Hr.
kaltchell requeutlng a étatement of the 1naebteaness then Nr. rowell5
| :toek the pObltlon that there was no' 1ndebtedness thax the land
E~"uuats hls ana he decllned to. furnlsh such a statement - 1hls pOSlthnt
‘g.'was the result of MJ, Eowell's knowledge that he had e good bargaln,j
{'at uhe eynense of Mr, BlShOPo s .,i" | D
| | “Ve submlt therefore that the ev1dence not only falls to
show by clear satlsfactory and conV1nclng proof that the deed |
executed by Howard Llshop to Gla Dowell and Laura A. Powe11 Was free
"‘irom-iraud onnre351on and unialrness.” but .on the otherhand the
uev1dence does show that thiq deed Was éecured by fraud that 1t
fwas ‘oppressive and that 1t was. procured through unfalr deallng.~ gggf

"furthermorg ‘the con81derat10n Was not adequatee



Qalf op ¢ £1

of <thi y : i
f this mortgage. yne fact that he hag forgot ten

of hisg mentel weakness,

to
than/the truth. s & matter of fact, in this litigation it was to

his advantage to have remembered this mortgage. For the execution
of it brings this case clearly within the overation of the pringiple
laid down in those cases cited hereinabove where & mortgagor has
conveyed his equity of redemption to the mortgagee. It is plainly a
case where the witness had honestly forgotten what had ocecurred.
It is a eircumstance evidencing the ease with which Mr. Powell could
have imposed upon him because of his mental Weaknesé.

Cn examination of ffr. Bishop he testified that when he dig=

covered tnat lir. Powell claimed to have a deed ta his land, he

employed i'r. John E. lMitchell to get a statement from Mr. Powell

of the indebtedness, and thet he authorized his attorney to ascertain

the indebtedness due on account of this transaction. 0n his cross

examination an effort was made to ascertain whether at the time
Mr. Bishop nad money enough to pay this indebtedness. It appears
that iir. Sishop had sold’ for 31200.00 the boat upon which he was

working wnen he signed the deed. Denosition cf HZoward Rishop
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vage 20. is a matter of fact, it is entirely immaterial
wnether ¥r., Bishop had the money with which to psy this in-
debtedness, or not. ¥r., Powell denied there was any
indebtedness and refused to give the requested statement.

We submit therefore that this deed should be cancelled,
and that a reference should be ordered to ascertain the amount of
the indebtedness together with interest; that this amount should
be credited with the fair rental value of these lands for the
entire period for which they have been in the possession of R. .
>owell as the agent of 0la Powell and Leura i. Powell, and also
wifh the value of the turpentine taken by them from these lands.
This should all be ascertained by & reference to be held by the
Register.

nesvectfully submitted,

e gt f tegoc




HOYARD RISECF,

compleinant,
IN ®HT CIXCUIT CQUx? O

LAUxA A. POUVELL ¢
A A, POTELL, et al., BALDWIN COURTY, ATABAMA,

Respondents.

——? e e S e et e e e

Ne,

COMPTLAINANT'S BRITF ON DEMURKEKS TO BILL OF COMPLAINT AS
TAST AIBNORD —

Tha purpose of this suit is not to have a deed in-
tentionally executed as such, declared to be a mortgage. certain
principles are applicable to such proceedings. Por example, that
the continuing existence of a debt be shown. 3ut this suit
is brought to cancel a deed because of the fraud of the agent
of the grantees which induced the execution of the instrument.

Tn this proceeding it is pot necessary to show the existence of

a debt: the existence or non existence of a debt is wholly
incidental in this case, and it is important only as indicating
what equity should be done by the compleinant as a condition
precedent to relief. In meny ceses there is no debt to begin
with, and yat the jurisdiction ot the court to cancel a deed

or & mortgage for fraud is well established. As, for exsample.
where a grantor ghould execute & decd while rightfully relying
upon a false represe ntation that he was signing merely @
recommendation of good character. such a deed would be cancelled

because of the traudulent representation. g0 in the case at



bar, the deed should be cancelled becauss of the fraud that

induced its execution. The Complainant should not, however, thereby

escape the paymemt of his just debts, and so he shouldbe required

under his offer to do equity, to execute a mortgage in gccordance

with his original agreement with R. P. Fowell.

Therefora, it is clearly seen that the principle set out

in the case of Reeves vs. Abercrombie, 108 Ala. 537, 19 30. 41, is

wholly inmpplicable. This prineiple is only applicable to cases

where & deed is executed knowingly, but with the intention that

its purpose is to secure & debt.

It is true é%ﬁ&’ﬁill contains & prayer that the deed Dbe
reformed so that it shall be a mortgege payable to R. F. Powell omne
year after the 12th day of october, 1917. 3ut the 13ill also prays
for general relief. Under this prayer the complainant i:? Z;ll
granted any relief consistent with the case made out by d ed and.
tyohlert vs. sohlert, 114 southern 906. cancelling the aee

L3 ) >~ -
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may be regarded as creating a trust to secure said indebtedness.
A deek of trust is not an infrequent form of security. ~he
wrifer does not regard this construction of the transaction as
necessary to the case, but believes that the general princirles
underlying the cancellation of a deed or mortgsge for fraud are
applicable to this case, regérdless of whether any indebtedness
in favor of the grantees exists, or not. It is well established
that equity has jurisdiction to reform a written instrument, not
only where there has been a mutnal mistake on the the part of
both parties, but as well wuere there has been a mistake on the
pert of on: of the parties and fraud on the other.

Hend vs. Cox, b1l So. 519,

,Hammer vs. Lange, 66 S0.572,

F0lland Blow Star Co.vs.Barclay,69 S0.118,
2 story's Equity Jwisprudence,356,5ec.976,
24 (Cyc.920.

mhe fraud of 3. P. Powell in procuring the execution of said

deed is clearly averred in the Bill of Complaint. It is alleged
therein that 9n towit, said 12th day of October, 1917, the said R.F.
Powell presented to Complainant a certain written "instrument which

the said Towell represented to be a mdrtgsge as agreed upon by the
Complaihant and the said .. #. Powell on said lands. It was alleged tha

"fhe Complainant was indebted to x. F. Fowell in the sum of $600.00,
"and that it was understood and agreed between the Complainant and the
said K. P, Powell that the Complainant should secure said indebtedness
by a mortgage on the property described in the Bill of Complaint,
payable one year from said 12th day of October, 1917, that on said
date the said k. . Fowell presented to the Complsinant a certain
written instrument which the said Powell rapresented to he a mortgage,
as agreed upon by the Complainant and the said x. »., Fowell on said
land in the sum of $600.00 payabls twelve months after date".

That the Complainant "is unable fo read and write and tha he relied
upon the representation of the said .t¢ ». Towell that said instmument
was a mortgage as hereinabove described, and that tne Complainant had
no knowledge that said instrument was other than mm the said 3,7,
Towell representet it to be,and that Complainant signed said paper
under the bona fide belief that it was said mortgage.”
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Tt ig also alleged that, as a matter of fact, said

instrument was a deed from the Plaintiff to (0la Powell and Laurs
A. Powell, the wife and daughter of said 5. 7. Powell, respect-
ively. It is further averred that the said s. P. Powell was
duly authorized tn procure the execution of said deed as the agent
of the said T.aura A. Powell and 0la Powell; or that afte: the
execution of said deed the said Taura A. Fowell and Ola Powell
accepted it and ratified tne act of the said R. F. Fowell in
procuring the execution of said dsed; or that ssia g. ¥. Powell

was acting on his own account and procured the execution of said

deed to said graantees for the purpose of defrauding the Complainant

and hindering him in the enforcement of his rights in the premises.

“he said Laura A. Powell and Ola Powell cannot set up
as a defense that they d4id not actually participate in thes fraud of
their agent. In both Law and Zquity they are responsible therefor,
8o long as they stand as grantees and beneficieries under the

fraudulent deed.

T.ogan vs. Chastang,91 50.867,

owland vs. Hester,90 S0.910,

Hartley vs.¥raderick,191 Ala.175,67 50.983,

“owler vs.ila. Iron x Steel (0.66 S0.672.

Tn the case of Logan vs. Chasfang, supra, it appears that
Logan, as the agent for J. 5. Reichert, procured the Chastangs to
execute the deed in controversy, falsely and fraudulently representing
to them that it was an agreement to the effect that Logen was to
recover and clear up the title to the tract which the Chastangs had

inherited from their father, and on which they, or some of them,
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resided at the time, anl that the land recovered was to be

divided between the Chastangs and Logsan, half and half. The

deed was executed in favor of the said J. H. Reichert. "he
Chastangs denied that they knew geichert in the transaction, or
that they intended to make any sgreement with, or conveyance to
him. The defense on the part of Reichert was, that ILogan was his
agent, and phat he did not actually participate in the fraud
imputed to his agent, that the Chastangs were fully well aware

of the contents of the deed, and that they thoroughlly understood
the transaction.

So tar as agency is concerned, that case is identical in
principle with the case at bar. The Complainant sets up that he
did not know Laurs A. Powell and Ola Powell in the transaction, and
he denias that he intended to make any agreement with, or conveyance
to them. “he only diiference hetween the two cases is as to the
fact misrepresented by the agent. In the case at bar the agent
represented thnat the instrument in gquestion was a mortgage, when as
a matter of fact it was a deed. In the Chastang case Logan
represented tnat the Jdeed was an agreement that he was to recover
and clear up the title to certain lands. this difference does not
change the principles applicable to the two cases. And so with
the case at bar, it does not avail the defendants TLaura A. Powell
and Dda Powell, that they did not actually participate in the fraud
imputed to their agent. In both Law and Equity they are responsible
therefor so long as they stand as grantees and beneficiaries under

the fraundulent deed.



In the case of Fowler vs. Ala. Iron & Steel Co.,
it appeared that Samuel . Fowler was the agent for snother who
furnished the purchase money to buy certain lands. Samuel =,
Fowler took a conveyance in favor of Samuel 0. Powler, his infent
son. He falsely, stated to his principal, however, that the
conveyance had been taken in his own name and he executed a
conveyance of said lands to his principal. lMany years later, thne
fravd was discovered and & suit was brought sgainst Samuel Q. Fowler
to quiset the title of the Principal. ‘"he court granted relief
and ssid.

"On the former appeal in this case it was held 'that the
deed procured by Powler to his infant son would be considered as to
Crawford and his successors in interest as the confederated breaking
up and repudiation of the trust reposed in the former with the result
that the son became by construction of law a trustee for the
Complainant, a "rustee exmaleficio’'. It follows as declared of a
similar situation by the Supreme Court of the U.S. in MeIntire vs.
Pryor, 173 U.S. 38,52, 19 sup. Ct. 352, 43 I..ed. 606, that Samuel 0.
Powler is as fully chargeable with the fraud and deceit practiced
upon Beers and hig successors in title as if Samuel (. Fowler has
committed them personally.”

Another point taken by the demuriers of the Respondent
is, that the Complainant did not priorto filing suit demand of the
respondent the correction of the deed. Tt may be true that, where
a mistake has occurred innocently tne Complainant must request a
correction by the other party bofore filing suit. Such a case was
Black vs. 3tone Co. 33 4la. 327, which is relied upon by the
nespondents. “his rule does not apply where the mistake occurred
through the fraud of the Respondent. Then no notic~ prior to

filing suit is required. ?he suit itself is sufficient notice.
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Where freud intervenes notice or demand for a correction bs
only materisl as affecting the question of costs.
Strickland vs. Strickland ,90 So0.345,
liorgan vs. Naiter,80 So0.876,
Singletarry vs. Varnum,75 S0.890,
King vs. Tivingston lifg. C0.68 50,897,
Perry ve. Boyd, 28 S50.711.

And finelly the demurrers assigned by ;. ¥. Towell raised
the proposition that he is not a proper psrty to the suit. AS
stated in the brief of the Respondents, "The general rule of
rleading is that persons having no interest in the suit and against
whom no decree can be had, are impr operly made defendants." Abraham
vs. Hall, 59 Ala. 390C. But in the case at har a decree can and
should be rendered against ... . Powell. The rule also is that,
where an agent has been guilty of fraud he is a proper party and
mey be charged with the costs of the suit..

llesser-}¥oore Ins. & Real Hstet Ci. v.Trotwood
Lark Tand Co. 54 S0.228,

21 Corpus Jurls,Sec. 267,

2 Corpus Juris 902, Sec.606.

#here the injury complained of results not from mere
nonfeasance or ommigsion of duty by the agent,but from his positive
misfeasance the agent is personally liable to the third person: the
actual perpetrator of the positive wrong not being permitted to
relieve himself by showing that the wrong was done while he was
acting in the course of his employment as agent for another. In

all such cases he is personally liable, whethe. he did the wrong
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intentionall; or ignorantly, by authority of his prineipal; for

a principal cannot confer on his agent any authority to commit a
tort upon the rights or property of another. An agent will be
held personally liable to third persons for all damages sustained
by them in consequence of any fraudulent or malici ous acts com-
mi tted by him or on behalf of his principal, and in an action
against the agent for fraud, the fact that he derived no personal
profit or benefit therefrom, is immaterial. Megser-}ioore Ins.

& Realty Co. vs. Trotwood Fark Isnd Co., supra,

In the case at bar the Complainant is entitled to recover
from the said 4. P. Powell the costs of this pr oceeding. In addition
to that, he is entitled to recover from him such damages as he may
have sustained by reason of . F. Powell's fraudulent representations.
"These damages are in addi tion fto his right to have the cmveyance
cancelled.

The Bill shows that the Complainant agreed to give a
mor tgege to the said .. . Powell as security for a certain indebted-
ness running from the Complainant to the said K. #. Powell. As
a matter of equityy and as a condition precedent to receiying relief,
the complainant should be required, and must offer to do equity,
by executing a mortgaege to said R. F. Powell in accordance with
their agreement. It is clear that in order to ad just the equities
between T.aura A. Fowell, Cla Fowell and the said R. #. Powell it
is necessary to have the said K. . Fowell bafore the court. If

he used the money of the said Laura A. Powell and (la Powell he



should be required to reimburse them, and ir necessary for
their security to transfer to them the mortgage to be executed
by the Complainant to the said . 7. Fowell. It is therefore
clear that ... #. Towell is a proper party to this suit,

It is avparent from the foregoing argument that the
respondents heve misconceived the purpose of this suit. It
is not to declare a»d@ed 2nt ntionally given to secure a debt,
to be a mortgage, but;it is bzﬁgght to cancel a deed, the
execution of which waq 1nduceéAbJ fraud, and which is goverened
by the principles q:pkicab;e t the latter proceeding rather
than those arplicable“to the fOrmer. In addition the respondents
also ask that there be app'ied}to this case pricniples which
are only spplicable té & case{jnvolving the execution of a
deed through mutual mistaﬁg !Such a case isg different from a
case involving a deed- execuxed through fraud, and also different
from a case to dec;gre ;M%eed to be a mortgage.

We submit therefore, that the case made by the 1ill

has equity, and is sufficient to authorize the relief prayed for. ¢ £

Respectfully submitred,

%M %%;ﬂww




Howard Sishop, 1 the “ircuit Court,

Complainant,
v = . Baldwin CTonatvy,Alabama,
VS

Laurs «.Powell, et als ! In Equity.

ilasponcents. =

DECREL OF DENURRERS.

Tuis ovusé coming on to be heard is submitted for dacra»
on damurrer of -.espbiodents to ths Bill o' Complaint as last
amended, said Amgnded bill being filed herein on the 15th
day of april 1926, snd upon conzddarstion &% tha Court is of the

opinion that said demurrers should bs oveasrrullede.

it &8 th:rofor: o dared, adjudged and d:cread by the
Court that s/id demurress , and each of tham,bo,snd they are,

.harehy,ovarrélad.

. 4ssponients ars alloed thirty dsys from from the filing
of this dscrsd within which to make full answer to ths Bill
'Donexgﬁp;hambers at lontoeville, Alabams,this the
Y9th day of Febuar:, 1929.

e ' : i : F. .Hsrsd, Judge.
j ° 4

{
- e G S S e W W AR W R A M S s W TR M e W e e as W e s s e en W
' - -

;2# The Stata of Alabama, X Circuit Court In Eruity.
5 Baldwin Vounty.

leTe ieRicherson,Register of said Court of said County,
~labams, do hateby cartify that thy sbove 1s a full,trus and

j/ corract copy of tha cdacraa rancered by said Court on the 9th

el
Ty —_—

vy day of Fabuary,1929.as sppasrs of ragord -in

gaid Court.

Hagistar.
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Mobile, Alabama,
October 25, 1930.

HOWARD BISHOP, )
Complainant® % IN THE CIRCUIT COURT OF
VSe ; BAILDWIN COUNTY, ALABAMA.
LAURA POVELL, ET AL, % IN EQUITY,
Respondents. ;

Ju.dge e W Hare,
Monroeville, Alabama,

Dear Judge:

We presume that the Reglister has already or
will, within a few days, hand you his report upon the
reference ordered by you in the above sald cause, and we are.
so firmly convinced of our position that the theory or doc-
trine of law, as invoked by complaint for complainant, has
no application to this case, that we presume to address you
further upon same,

That you may ma* e clearly see the point that we
are attempting to make, we will start back with the begine
ning of this case. In the original bill of complaint, as
filed by lMr. John E. Mitchell, and in the third paragraph,
is the following Language - "and it was agreed by the com-
plainant and the said R, F, Powell that the amount advanced
by the said Powell would take up the Thompson moritgage, and
the amount which the sald Powell had loaned to complainant

was to be secured by a mortgage from complainant to the said
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R. F. Powell," Then in the fifth paragraph of the same
bill of complaint, it is alleged -~ "it was understood and
agreed between the complainant and the said R. F. Powell
that the mortgage to the sald Powell was to be 1in the sum
of said $600,00 on the property described, and that com-
plainant was to have twelve months from that date within
which to repay the mortgage, the mortgage belng for the
purpose of securing a loan of 600,00 for twelve
months," Then in the seventh paragraph, it will be found
that the complainant has ascertained that the said instru-
ment that the said Powell represented to complainant to
be a mortgage is, in fact, a deed, and complainant further
avers that sald deed was obtained by the said Powell by a
fraudulent representation as to its contents.”

Then the prayer in said bill is as follows:

"Complainant further prays that upom the
final hearing of this cause, your Honor will enter a
decree declaring said instrument above referred to to be
a mortgage, and allow complainant twelve months from the
12th day of October, 1917, within which to exercise his
equity of redemption,"

Demurrers were sustained to this bill of com-
plaint and then same was amended by Rickarby & Frazer, as

attorneys for complainant, but there is no variation or
change in the above quoted averments, and the prayer of

sald amended bill was as follows:
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"Your Honor will enter a decree declaring
saild instrument above mentioned to be a mortgage and
order a reference to determine the amount due there-~
under, if any, and will allow complainant to redeem
the said premises, etc,"

Then this bill was subsequently amended by
Judge Hogan, as solicitor for complainant, and he made
no change in the above quoted portions of the original
bill, as will be seen by reference to the second, third
and fourth paragraphs, and that the prayer be that -

"Oon the final hearing of this cause, will enter a decree
cancelling ssaid instrument as described in the fifth and
sixth paragraphs hereof, etc; or if this should not be

the proper relief, that your Honor will enter a decree
declaring said instrumen®t to be a mortgage, and ascertain
the indebtedness secured thereby and to whom payable, and
fix a reasonable time in which the complainant may exeFcise
his equity of redemption,"

Then after testimony had been teken in said
cause, the complaint again amended his bill of complaint;
"to conform to the evidence" by alleging that after the
Thompson mortgage, the complainant borfowed an additional
sum of $125,00 from the respondents, and also an additional
sum on October 12, 1917, and then avers - "that he further

agreed with the said R. F, Powell that he would execute a

mortgage to take up the Thompson mortgage and the mor tgage

held by Laura Powell, and an additional sum loaned to the
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complainant on said deed, said mortgage to be upon com-
plainant!s real estate in Baldwin County, etec,”

Then further in the third paragraph, he
avers - "but it was understood and agreed between the
complainant and the said R. F. Powell that the mortgage
to the sald Powell, as set out in the second paragraph
hereof, was to be in the sum of $600,00 on the property
above described for the purpose of sgsecuring the indebt-
edness from the complainant to the said R, F. Powell,
and that complainant was to have twelve months, from
said 1l2th day of October, 1917, in which to pay said
mortgage."

The prayer was not changed, at all, so with
the averments as above stated, bill of complaint and the
prayer thereof, the only averments were that the instru-
ment was intended as a mortgage, and at no time, to be
considered as a deed, as billl averred the time of the ine
debtedness, the time for which it was to run and leaving
nothing for inference, that the complainant simply intended
to mortgage his property and at no time to make a deed
conveying either his equity of redemption or right of
redemption,”

Then in answer to this bill of complaint,

and the prayer thereof, the respondents denied that the

instrument was fraudulent, that the parties respondent
had taken any advantage of the complalnant, and that the

instrument was a deed absolute on its face,



Then what is the issue in this case, and
what is the prayer in this case? Simply that no deed
was ever intended to be executed by the complainant
according to the original and amended bills of com-
plaint, but rather that a mortgage was intended to be
executed, while on the part of the respondents, it was
contended that a deed was intended to be executed, that
the complainant knew what he was executing, and that
the instrument, as recorded, wxpressed the intention of
both parties,

Counsel for complainant argued at great
length and cilted authorities to the proposition that
the respondents bought the equity of redemption in the
mortgaged property from complaint, and that, therefore,
the burden was upon the respondents, to show that the
transaction was free from fraud or oppression and undue
advantage, and that a sufficient consideration was paid.
In support of this, counsel cites the case of Shaw Vs.
Locey, 199 Ala, page 450,

Now we ask the Court to look the bill of
complaint, original or amended, over carefully, and see
if there is ever an averment made that the respondents
were buying the equity of redemption of the complainant.,
Tn order for this question to have arisen, the bill must
have averred that the complainant did execute a deed to
the respondents and this deed conveyed his equlty of re-

demption. And the burden upon his part would have been
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to have shown such a deed to have been executed, Then,
if the bill of complaint does not state a set of facts
showing that the complainant had conveyed his equity of
redemption, and the respondents had bought his equity of
redemption, then the principles of law, as laid down in
the above case, would not be applicable, But to the con-
trary, the bill specifically states that the complainant
intended to execute a mortgage, but tlrough the fraud of
one of the respondents, he inadvertently executed a deed,
so, therefore, the guestion is one entirely different
from that settled in the above sald case.

Take the statement of facts in the gbove
cited case, and it will be found that the complaint it~
self states that there was an outstanding mortgage and
that it was agreed that a deed should be executed for the
purpose of letting the mortgagee use it as collateral o
borrow money on, and that it would be considered just as
security for the debt, and when the debt was pald off,
the land would Be deedéa“géck_%o tﬁe original‘moftgaéor,
and that this was done with the knowledge and consent of
both parties, and the Justice of Peace who prepared the
deed and to bring it more patented under the law, as an-
nounced in the above decision, the respondents stated in

his snswer - "that the deed was executed in satisfaction

of the debt." This admission or allegation in the answer

conclusively shows, so far as the respondent was concerned,

that it was a deed conveying the mortgagor'!s equity of re=-
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demption, and therefore, the burden would be upon the
vendee to show adequate conslderation and that the trans-
action was free from fraud and oppression, There cgn be
no analogy, whatever, between the case adjudicated in the
decision of Shaw vs. Lacey, supra, and this case, where
the complainant denies a deed was ever intended to be
executed and makes no averment of any fact which would
tend to show that he executed a deed for the purpose of
conveying his equity of redemption. The instant case
contains the averment that a mortgage was intended to be
executed, through misrepresentation, a deed was executed
and the prayer is that the deed be declared a mortgage.
Now go a step further -and take the testimony
of complainant, himself, and see what he says as to the
situation, and to quote from his testimony, we find the
following - "So in a short while after he came dovm with
o mortgage and said, 'I brought this mortgage down for
you to sign this mortgege and let you have the moneyt. ¥

Ho.saidyrall-bolds-ho would loan me the $600400. 00 I e

That was all 1 wanted to borrows i r. Powell did not

read the mortgage OVer. I never read it. Nobody else

there read it to me. T did not know what was in that paper.

I only supposed 1t ©o be a mortgage calling for $600.,00,
o fin

i se-
payeble in twelve months." It is not a fact that sub

quent thereto and at the time he agreed TO take up the

Thompson mor tgage, T made another mortgage to him for

i , de any such mort-
$125,00.. It 18 not o fact that I made any

o ] T
gage T stated, as & fact, that there was only one mor
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That mortgage was for $600,00, all told, the mortgage
and taxes, and he had an abstract made, Too, i T
just trusted to Mr, Powell that the thing was to be a
mortgage and that it was Just a2ll right, -~ that there
was not going to be nothing crooked about it."

So that the Court will see that both from
the testimony of the complainant, the averments in the
bill of complaint, end the prayer of the bill, that the
complainant did not intend for this issue to be tried
upon the theory that he had conveyed his equity of re-
demption, but to the contrary, that all he intended to
sign waes a mortgage, all that he ever agreed to sign
was a mortgage, and that it was through the misrepresen-
tation of Mr, Powell that he signed anything else but a
mortgage, and he now prays thatrsaid instrument will be
declared a mortgage, the amount of the mortgage indebted-
ness be ascertained and he be allowed to redeem the said
property from such a mortgage.

We feel that we have presented clearly the

'diffe”ence between the issue involved in the present case
and that involved in the case of Shaw vs. Lacey, supra,
and to support our theory, we shall quote from a case,
and which is a leading case, showing the law as to having
o deed, gbsolute on its face, declared a mortgage, and

then the case of Shaw vs, Lacey, supra, drawing the dis-
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tinction between such a case and where a deed has been

executed, so alleged in the complaint and so admitted

by the respondents conveylng the equity of redemption,

Now in the case of Kyle vs. Haley, 190 Ala, and on page

563, is the following languages

"The.bill in this.case was filed for the
purpose of having a conve¥ance, which 1is
absolute on 1ts face, declared to be a
mortgage, and to redeem, In a case like
this--where the instrument, absolute in
form~--not in form conditional-~to obtain
relief, the complainant must satisfy the
Court by at least a clear preponderande
of the evidence that a mortgage was in-
ténded and clearly understood b? the
grantee as well as the grantor,'

Then to show the degree of evidence neces-

sary, and where the burden of prodf is, we quote from

the leading case of Knaus vs. Dreher, 84 Ala, page 319,

as follows:

"But to entitle the complainant to relief
in such cases, the testimony must be
clear, consistent, strong and convinecing.,
It has sometimes been said that it must
be stringent,"

s .

Then to gquote from the case of Shaw vs,

Lacey, 199 Ala, and on page 452:

"ie have examined all of the evidence in this
case with critical care, and in view of the
Principles stated, we are constrained to the
conclusion that the respondent has not met
the burden of proof in vindication of his
PESR28°4RS SOPRRALBETELS S9pLEY, of Todenp-

; prope and that
complainant is entitled to the relief prayed,
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The contrary conclusion of the chancellor

is evidently founded on a misapplication

to this case of the rules of law that

cover the impesachment of original trans-

getiong which are absolute in form, by

parol proof that they arc intended to be

mortgages only. But that is a different

case and is ruled by different principles,"

We, therefore, respectfully submit that the
complainant has sought relief upon a different basis from
that contewplsaved Dy your Honor in considering the case,
and that the complainant has utterly failed to prove the
allegations of his bill of complaint or show himself
entitled to the specific relief prayed,

We apologize for trespassing upon your time
to this extent, but are so imbued with the idea that our
position is correct that we could not resist. We are

mailing a copy of this to Judge Hogan,

Very respectfully yours,
GORDON, EDINGTON & LEIGH

By

. = —y —— - - = L — e T~ =
e —— e e et [ e e e . - = -

REG/L

Copy to Judge Hogan
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