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IN THE CIRCUIT COURT OF BALDWIN COUNTY ALABAMA

STATE OF ALABAMA
BALDWIN COUNTY

HOWARD BISHOP, )

Complainant, )

)

VS, )

)

LAURA POWELL, et al., )

Respondents., )
STIPULATION

IT IS STIPULATED AND ~AGREED BY AND RETWEEN THE
COMPLATNANT AND THE RESPONDENTS IN THE ABOVE
ENTITLED CAUSE THROUGH THEIR RESPECTIVE COUNSEL
THAT THE DEPOSITIONS OF HOWARD BISHOP AND' GEORGE
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TO THE CLERK OF THE CIRCUIT COURT OF BALDWIN
COUNTY ATLABAMA BY THE COMMISSIONER WITHOUT THE
RESPECTIVE SIGNATURES OF SAID WITNESSES AND THAT
THE SAID DEFOSITIONS MAY BE TREATED AS HAVING
BEEN READ OVER BY SATID WITNESSES AND SIGHNED BY
THEM 3 THE READING BY THE WITNESSES OF THEIR DEPO-
SITIONS AND THEIR SIGNATURES THERETO BEING HEREBY

EXFRESSLY WAIVED.

IRATE
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OLICITORS mOR” RESPONDENTS




HOWARD BISHOP, called as a witness in behalf of the

Complainant, after having been first duly sworn, testified

a8 follows:

DIRECT EXAMINATION
By Mr. Hogan,

My name is Howard Bishop. I am the compleinent in this
sult, I live in Baldwin County, Alabama, and I lived there at
the time this suit wes filed. I am over twenty=-one (21) years
old,

I had a transaction with R. F. Powell with regard to certain
lands that I own in Baldwin County. That transaction is the one
about which this case arises, That is the only land transaction
I ever had with R. F. Powell, 1That transaction was about the 12th
day of October 1917, As well as I remember that was about the
time, - the 12th day of VYectober 1917,

You ask me whether 1 had any agreement with Mr, Powell at
that time with regard to certain lands in Baldwin County. He came
to me and offered to mortgage me the land and told me that he wanted
to help me out. He saw that I was in trouble and he said that he
would like to help me, and I told him I would be glad to have a
little help; so in a short while after that he came down with a
mortgage and says, "I brought this mortgage down for you to sign
this morning . end let you have the money", He was supposed to
let me have $600.00 on the mortgage., He was supposed to let me
have all of that $600,00 in cash,but then I got it in stuff

through Mr. Grove, = 1 got oakum and paint and stuff like that.




At the time I had this arrangement with Mr, Powell, I had
a mortgage on my land to Mr. Albert Thompson. That mortgage
was for $150,00, I think,

I did not have any arrengement with Mr. Powell about that,
with r eference to the Thompson mortgage; only he just agreed,
himself, to take it up. He took that mortgage up, - that is,

I suppose he took it up.

That $600,00 included the $150,00 for the Thompson mortgage.
When Mr. Powell brought that mortgage to me I did not read the
mortgaege. I cannot read enocugh to understand anything like that.
I can just read my name, or something like that., I can read but
very little, lir. Powell did not read the mortgage over to me,

He never read it, Nobody else there read it to me. I did not
know what was in that paper, 1 only supposed it to be a mortgage
calling for $600.00,payable in twelve (12) months, Mr. Powell
said, "Make it six months", end I said, "No, Mr. Powsll, if you
can't meke it for twelve months we won't make 1t", and he said,
"Well, all right, we will make it for twelve months"., He said
that right there that morning at the boat, He said that right
there when I signed the paper,

He said that before I signed the paper, - that we would make
it for six months, and I seid, "No, if you can't make it for
twelve we won't sign it", end he said, "All right, we will make
it for twelve", There was nobody with Mr. Powell at that time.
At that time there was present, with me, Domi Cook., Domi Coock

is now dead, I do not remember what year it was that he died ,



He died sometime after this suit was filed. He died, I suppose,
three or four years after that, after the suit was filed.

I did not have any agreement with Mr. Powell as to what land
should be included in that mortgage, only the seventy six (76)
acres was all that was supposed to be in it, and my interest in
the estate land wasn't mentioned at all, and he put that in. The
mortgage was to include only the lands that I owned, individually,-
the seventy six (76) acres, - that was all that I owned individually,

When I signed that writing Mr. Powell did not say anything
about Laura Powell or Ora Powell having eny interest in the
transaction, He did not mention their names at all, It was
supposed to be mortgaging it to him,

I did not find out that that paper thaet I signed was not a
mortgage until he failed to accept his money. That was, I suppose,
about six months after that, after I executed the writing.

When I called him up to pay the mortgage in six months he
refused to settle and said he had a deed to 1t, - a warranty deed, -
that he did nct have any mortgage and that I had given him a
Warranty Deed. That was the first time that I knew he had a deed
to the property., He did not say anything ebout Ora Fowell or
Laura Powell having any interest in that property then,

When he told me that I got MNr, Mitchéll to file a suit for
settlement, Mr. Powell has been in possession of that land. He
has had it rented out since the suit was filed. I had it rented
out a year to my brother, My brother had it rented the first year
after I had this transaction with Mr, Powell, The second year,

lir. Powell got possession of the land from George Lay. 4fe did not

/



get possession of it from me., He has had possession of the
land ever since,

You ask me if it 1s the seventy six (76) acres that I
meean he had possession of and not the estate land, = he had
possession of the whole thing, - seventy six (76) acres, - the
estate land is not divided,

You ask me what the rental value of that seventy six (76)
acres of land is per year, - he has had it rented out this year
for $125,00, That is what his rentor says he pays for it, I
suppose that is the reasonable rental value of the land., In my
best judgment L consider that to be the reasonable rental value
of that land per year, = the seventy six (76) acres. Counting
the turpentine timber he sold and the wood and everything he has
cut off the land and sold, - it would be extra,

I would consider that $125.00 per year would be the reasonsable
rental for that farm, - the seventy six (76) acres, Mr. Powell
also got of f of that land, the turpentine, As to how many years
he has turpentined that land, - it has been turpentined right
along, ever since he had it, - one year or another,

You ask me what would be the reasonable value of that land
for a lease for turpentine purposes, - I don't exactly know how
meny boxes there were., I never kept track of that, I don't know
exactly how much wood there was,either, 1 could not tell you,
approximately, how much there was, You would have to find that

out from the Turpentine men., I could not give you an idea of how



much wood and turpentine there was., I know though, there was
stove wood and blocks and one thing or another,
You ask me the question, whether when I signed that writing
1 acknowledged the execution of that writing before Mr, Powell,
but I don't understand you,.
MR. HOGAN: Whenever you sign a deed, the Notary rublic
always asks you whether or not you sign the deed freely
and of your own accord, - whenever you sign a deed, a
Notary Public will ask you whether or not, knowing the
contents of the instrument, you executed it on the day it
bears date, - did Mr, Powell ask you anything about that?

THE WLTNESS: I don't remember whether he did or not.

CROSS EXAMINATION
By Mr. Gordon,

I do not know what year this transaction was in, I don 't
really know, exactly, what month it was in. i
Qe When was it you went to see Mr. Mitchell?

Ans, Well, it was right arocund about six months after this deed
was made, - - this mortgage was made,

THE WLTNESS Cont'd.: Mr. Mitchell filed suit immediately
after that, I know that he filed suit immediately after that., As
to how long L kept Yr, Mitchell as my lawyer, - he was not here
but a very short time, I don't know exactly how long it was. Mr,
Mitchell then turned my case over to Mr. Rikarby, Then, after lr,



land '
for some money to help me out, I don't remember exactly

where
we were when this land was first mentioned between us, but
’

we were
T'@ around in the woods, somewhere near the old place, We

were about six or seven miles from Mr. Powell's home in Fairhope,
I don't think anybody was there but me and him, at that time,

He sald he wanted to help me out., He seen that I was in
trouble and he said he would like to loan me some money and if I
would mortgage the land he would let me have some money, Up to
that time I had never said a word to him about borrowing money,

I only put this one mortgage on this property to Mr, Powell, That
was before the deed, - I mean, that was the time, It was the same
time that T made the mortgage, which he calls a deed,

You ask me if I know that prior to that I had already glven
him a mortgage on this same property and that he had advanced me
$150,00, but that was the mortgage he took up from Thompson., He
never mortgaged it but one time. That was the Thompson mortgage,
for $150,00.

It is not a fact that subsequent to that and at the time he
agreed to take up the Thompson Mortgage, I made another mortgage
to him for §$125,00, It is not a fact that I made any such
mortgage. I state, as a fact, that there was only one mortgage.

That mortgage was for $600.00 all told, The mortgage, taxes and

he had an gbstract made, too,

You ask me if, at Mr. Powell's house in Fairhope, I did not,

during the year 1917, borrow from Mr, Powell, $125,00, I never



borrowed a cent from him,

It is not a fact that I signed a mortgage to’him at the time
it was agreed that he would take the Thompson mortgage up for me
for $150,00, That is not true. Mrs. Powell was not there when
it happened., I never did have a conversation with him at all, in
the presence of Mrs, Powell, relative to this paper or this
transaction. I never had a conversation with him at all, at his
home in Fairhope, relative to this paper or these mortgages,lt is
not a fact that at that time we discussed the condition of my
title and that he told me he would not loan me any more money
beceause of the defective condltion of my title. That is not a
fact, I do not remember what year it was in, He did-not do that
at all, You ask me if I went to him-and told him that I wanted
to get this money to have my boat finished, but he came to me,

I do not know how he knew that I was in the hole and wanted some
money for & boat., He had been down there talking to this man, I
guess, He said, all told, he would loan me the $600,00 on it,
That was all I wanted to borrow,

It is not a fact that at tﬁat time 1 tried to get $900.00
from him for the tract of land., That is not a fact., I never
mentioned $90d.oo to him,

I do not know anything about getting him to go to see Cook
and getting Cook to reduce his charge against me. I don't know
whether that happened,or not, I don't know anything about that,
As to what Cook had me charged with when we were having this
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transaction with Powell, I don't remember exactly what Cook's
bill was, Lt was not $550,00, = it was about $250,00 or something
like that, It was somewhere around there,

I don't remember that Mr., Powell went to see Mr, Cook and lr,
Powell cam; back to me and saild that Cook said, for a qulck
settlement he would take $450.00, and that I told him I could
get it done cheaper than that, - I don:t remember that, I won't
swear eilther way whether that happened or not., I do not remember
whether I told Powell that besides what I owed Cook and owed
Thompson ,that it would take $75.,00 more to buy materials to finish
my boat., I don't remember that I asked him to go back to Cook
and then Cook told him he would take $250,00 for a cash settlement
and go on and finish the boat, I don;t remember that, I know
Cook's bill was about $250,00, I know who paid Cook., I think it
was teken out of this mortgage money. I pald him out of this
mortgage money., You ask me if I carried the money to him, but he
was right there,

As to how Mr. Powell gave me the $600,00, -~ he gave it to me
in a little oakum and paint. 1 don't remember how much oakum znd
how much paint., The stuff was gotten down at Mr, Grove's, I don't
remember what my blll was with Mr, Grove. As to how else he paid
me, - that is all, He pald me just what I got through Mr. Grove,
I suppose Mr, Powell paid Mr. Grove out of that mortgage money for
that bill,

I was supposed to get $600,00 and all told, I never got but
$515,00. As to giving you the items of that $515.,00, - I just had
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i
As to my gilving you the figures, 1 don t

As to who figured that up for me, =

it figured up.

pemember now, about them,
I kept it in my head, figured up.

Q. How much did you pay Thompson?

Ans. The men that had the mortgage on the land?
Q. Yes. »

Ans, He paid him $150.00.

Q, Do you know that?

Ans., Yes, that is what the mortgage calls for,
Q. Who else did he pay?

Ans. He just paid Dormi, and that is all.

Qe Who was that, - Cook?

Ans. Yes sir,

THE WITNESS Cont'd.,: I think he paid him $250,00. As to
how I make the $515.00 figure, - that is $400,00 and I got the
other $115,00 through oakum and paint. I suppose I got $115,00
worth of oakum and paint, but I don't know exactly., As to what
became of the other money out of the other $600,00, I don't know.
What became of it? I didn't get it, 2

You ask me if I alleged in my Bill of Complaint that I
didn't kmow how much I had gotten fram him, but I would say that,
yes, I kept it pretty straight,

Q. I will ask you if you didn't tell your lawyers, you didn't

know how much you got, but Mr. Powell told you about $600,00,
Ans, That is what it was supposed to be,
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THE WITNESS Con'd. : I knew it was to be $600,00. As to
whether I knew that the allegations in my bill of complaint was
a mistake, - I knew the mortgage was to be $600,00, And I knew
about how much money I got from Mr. Powell on that, I got about
$515,00 from him, - somewhere around there, As to whether I ever
asked him for the other $85.00, - I think I told him what he owed
me and he said he didn't owe me any more, I think I asked him
for the other $85,00. I don't remember where I was when I asked
him for it end I don't remember when it was I asked him, As to
who finished my boat, - what work was done on it after that, -
after Dormi left, - I done it, myself. Nir. Cook done a little
more work after this, but very little., I don't know how long it
was after Mr, Powell talked to me about this martgage or deed,
before he came down to where the boat was with a paper, but it
wasn't very long., I don't lmow exactly how long it was, I don't
really know whether it was a week or a month, I don't know wha;
time of day it was that he ceame down there, I didn't have any
watch, When he came down there with me, there was Donmi Cook and
Bezan Cook, I don't know whether Bezan Cook is dead or not. He
is at Bon Secour, if he isn't dead.

As to what Mr. Powell told me on this trip, I don't remember
his words, only ebout the business part of it, He says, "I brought

this mortgage down for you to sign this morning, to let you have
that money™, and I said, "All right", and he threw it down there
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and he said, "We will make this mortgage out for six (6) months",
and I said, "No, if we can't make it for twelve (12) months I
won't sign 4t, because I am lieble not to raise the money in
six (6) months",

You ask me, if,at the time I sald that I made that offer
to pay him within six months fopr that mortgage, I was there
offering that myself, but I was not. T got lr, Mitchell to make
him that offer, I gave Mir. Mitchell the money, I had the money,

I had the $600,00 to pay the mortgage off,

As to how much interest he was going to charge me, I don't
know nothing asbout how much interest. As to whether I never
offered Mr. Powell eany money myself, my lawyer offered him the
money. 1 never, personally, offered Mr. Powell the money to pay
this mortgage, but I got my lawyer to do that. I was not present
when my lawyer offered Mr. Powell the money,

When I saw Mr., Mitchell about the case, I was right here
at Mobile, at his office, I guess, I know that I was here., As
to who was with me, I don't remember anybody being with me, I
had the money in cash,

Qe In your pocket?

Ans. Well, I had it,
Qe Answer whether you had it in your pocket or at home?

Ans, Well, I had it at home,
Qe Whereabouts at home?

Ans., In my trunk,
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Q. Where did you get i1t fromg

Ans. I got it,

Q. Where did you get it from?

Ans. I got it by working for it,

Qe Who for?

Ans, All these ship yards and things,
Q@ + In Mobile?

Ans, Yes sir,

THE WITNESS Cont'd.: I workedover here for all of these
Ship yards at Mobile during the year 1917. I worked for the
Alabama. I don't know just when it was that I worked for the
Alabema, now, I made about $7,50 a day. I don't know how many
days I worked for them. I don't know how many months 1 worked
for them, 1 worked also, for the Concrete Ship Yards, I made
about the seme thing there, I don't know how many days I worked

for them, and I don't know how many months I worked for them.

I also worked for this fellow across the river over here, =

Murnan, I don't remember how many days L worked for him, I

think my name was on their pay-roll as Howard Bishop., 1 lkmow it

was.

Q Do you mean to tell the Court that within six (6) months

after you had made this mortgage to Mr. Fowell, that you had

made $600,00 and saved 1t?

Ans. I don't say I made it all that wey.

Qe How else did you meke 1t?

Ans. I have always had a little money.
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Q. How did you make it if you didn't make it at the Ship Yards, -
where did you make it?

Ans. I already had it for years.

Q. How much did you have in the Bank already and at your home?

Ans, I don't remember just how much I did have.

Qe Give us your best recollection?

Ans, I don't remember,

THE WITNESS Cont'd.: I don't remember whether I had $50,00,
I don't remember whether I had $100,00, I don't remember whether
I had $25.,00, 1 don:t remember how much I had.

Qe 8o you refuse to answer?

Ans, Well, I had the money,

Qe So you refuse to answer?

Ans, I had the money,.

Qe How much did you have?

Ans, As long as L had the money, that's all right,

THE WITNESS CONT'd,: As to how much cash I had on hand
before 1 started working for the Shipyards, = I just told you I
didn't remember how much. I might have had four or five hundred
dollars or seven hundred dollars.

Q. If you had that much money on hand, why were you in a hard
straight and wanted Mr. Powell to get your boat out of hock?

Ans. I might have been ina tight at that time,

Q. Well, were you?

Ans., I needed a little money,
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THE WITHNESS Cont'd.: I did not have the $400,00 when I
was talking to Mr. Powell, I don't think I had any money when
I was talking to him, I don't remember how long it was after I
had that talk with Mr, Poweli,before I had the four or five
hundred dollars, I don't remember who I got that money from,
I just kept the money when I got it, I kept that money all around,
I kept some of the money in the house and some in the Banks,
I do not know how, in particular, I made the $400,00, I told you
how 1 made some of the money, working around and scheming about,
I donit know exactly, whether any part of that four or five hundred
dollars was made while . was at the Ship-yards, I made money all
along, Whether it was that money or wasn't that money, I don't
know,

It is not a fact, that when I was down there talking to
Mr. Powell about borrowing this money or selling this land, that
he refused to loan me the money that I wanted to borrow and then
that he told me he would buy the land, That is not so,

It is not a fact that I told him that besides what I owed
Mr. Cook for it, and what I owed Mr, Powell, it would take seventy-
five or a hundred dollars more to finish that boat., I never told
him what I owed him, becsuse 1 didn't owe him anything. He came
and taken up that mortgage without me authorizing him to take it
UPe

You ask me if I signed my name to that paper., I signed that
mortgage. 1 don't think that I ever signed but that one paper, in



my life, for Mpy. Powell, 1 state, positively, that I did not

sign a mcrtgage for him before that. L never signed but one

mortgage for Fowell,

Qe I will ask you if My, Powell didn't take up Thompson's
mortgage in the spring and that you then borrowed $125,00
from him and gave him another mortgage, and then, later on,
you came along and gave him this deed for the extra money?

Ans., Not that I remember,

Q. Do you remember that that happened?

Ans., I don't remember whether it happened,or not.

Qe T will ask you whether, or not, MNr. Powell, . ST N
Mp. Cook for his $25Q600 cherge, didn't give Mr. Gook 30 w0
right there?

ins, The.-day that mor tgage was made?

Q. The day that you gl)Ynade your agreement at the bost, if he
didn;t hand Mr. Cook $50.,00 to cinch the trade, SO Mr. Cook
woulg.go on and finish 1t%

pns. 1 don't pemember whether pe dida, or nobe 2

Q 1 will ask you if it wesn't also stated there, petween T x
. that Mr. Cook was To finish that boat in thirty (30) aays,
a you were to furnish the oakum end other material necesss
j-, :1:.3 time Mr, powell nended Mp. Cook this 450,00, and 8%
the time the trade wWas closed? l T i =l
Ans. I don;t pemember anything about when 1€ wWe

(o] atten’ﬁi Ofle

poat. I did not D&Yy that n
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THE WITNESS Cont'd: I don't remember how long after that
I stayed over there with Mr. Cook and saw sbout that boat, I
don't know how long it was, I don't know whether I stayed there
a month, I don't ¥mow how long he was finishing that boat. He
never did finish the boat, I don't remember how long it was
after thlis trade with Mpr, Powell, before he turned the boat over
to me, I could not tell you how long 1 stayed and worked on that
boat after he turned that boat over to me, I don:t remember when
it was I started to working in Mobile., As to whether I knew Mr.
Powell was the husband of lMrs, Powell at that time, - I only
knew it by hearsay, I heard that he had a daughter by the name
of Miss Ola Powell, I knew Yrs, Powell at that time. I had seen
her., None of these transactions took plasce at Mrs, Powell's house,
They toock place down in the woods where he mentioned it to me, and
then we closed the deal up at the boat.

I doc not remember what Mr. Powell said to me when he took
the acknowledgement. I don't remember whether I asked him to
read that paper to me, or not. I just thought it was all right.
I just trusted to Mr. Powell that the thing was to be a mortgage
and that it was just all right, - that there wasn't going to be
nothing croocked about 1t.

At the time of these transactions,the brother that I spoke
of is called Babe, I don't remember whether he had any hogs on
his plece, It is not a fact that Mr. Powell, lmmediately after

this trade, went up there and bought his hogs and took possession
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of all this whole thing right after this transaction down on the

river. That is not so, As to when it was that he took possession, -

it was the next spring that he took possession from Mr. Lay.

RE DIRECT EXAMINATION
By Mr. Hogen,

I rented that property to my brother before this transaction
with Mr. Powell, I do not know the value of that land, - the value

of the seventy six (76) acres, That 1s, I do not know what it could

be sold for or what it would bring.

- em w» e = v ma = o=
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GEORGE LAY, a witness called on behalf of the
Complainant, after having been first duly sworn, testified
as follows:

DIRECT EXAMINATION
y Mr. Hogan.

My name is George Lay. I know Mr. Powell, the defendant
in this case. I don't know exactly how long 1 have known him,
but I suppose 1 have been knowing Mr. Powell, I reckon, fourteen
years or so, As to whether I have known him ever since 1917, -

I don't know exactly how long, but I have been knowing him ever
since before the War,

I remember the time when Howard Bishop had his transasction
with him regarding his farm in Baldwin County. I have had a
conversation with Mr, Powell after.that, regarding that transaction,
It was when I was working for him, I was working for him on his
farm, That farm is on the old Bishop Place, I have had more than
one conversation with Mr. Powell about it., I remember some of
those conversations, especlally.

One of those conversations was, when I was chopping down
a tree near my mall-box on & road one evening, and me and him was
talking about the mortgage he made to Howard and he told me that

"any time that Howard would pay me back the money eand the interest
that he can get his land back", = those are just the words he
said,

As to whether he said he had a deed or a mortgage, - he said

he had a mortgage. 1 doh't exactly recollect how long that was



after Mr. Powell!s transactions with Mr, Bishop. It must have

been three or four months,

CROSS EXAMINATION
By Mr. Gordon,

I am a brother-in-lew of Mr. Howard Bishop. I married his
half-sister, I don't know just what year the transaction was had
between Mr. Bishop and Mr. Powell, I never put down the date, and
it has been nine or ten years ago, I was living on my place there,
then, I was living then, within a guarter of a mile of Howard
Bishop. 1 did not see him every day after that., I did not see
him nearly every day. Sometimes he would be in Mobile,

I remember Mr. Bishop having a boat bulld down there, by Mr,
Cook, I do not know how long after that transaction it was that
that boat was finished., I don't know how long it was after Nr,

Cook quit working on that boat that Mr. Bishop started working on
it. I never kept track of it. I just saw them working on the boat,
and 1 worked on it, myself, I don't know what time of year it was
that this transaction was had between him and Mr. Powell, I know
that 1t was after the transaction that I had the conversation with
Mr. Powell, I don't remember what year it was, but it was in the
spring of the year, when we were talking, I never put it down, what
year it was,

Mr, Bishop was living on his place when I had that conversation
with Mr. Powell, At that time, he was working on his place and
working on his boat. I suppose that I am sure of that, I do not

know just exactly what Mr. Blshop was doing, I know he was working
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on that boat and around his place. He farmed his place,where

he was living. He and his brother worked on that farm where he
wes living, His place is the place that 1 traded to his mother
for the place Mr, Powell bought from me., I don't know just when

I told Mr, Bishop sbout my conversation with Mr. Powell, I didn't
put it down. I told several people about that. As to whether

I knew there was any misunderstanding between them then, I didn't
know anything sbout the deal, Mr. Bishop did not say how mich he
owed him, Mr, Powell did not say how much Mr, Bishop owed him,

I am sure that it was in the spring of the year,

As to whether that was the time that Mr, Bishop owed Mr,
Thompson $150.00 on a mortgage, - I don't know anything about the
Thompson business, at all,

At the time of this transaction, nobody was living on the
land that Mr, Powell had the mortgage for. Babe Bishop was working
it, I don't know how long it was before this transaction, that
Babe quit working it., I do not think that he was working it at
the time of this transsction. I do not remember whether Babe was
on the place at the time that Mr. Powell and I had the conversation.
Babe is my brother-in-law, too, He lived about a quarter of a
mile from us, He lived with his brother, here.

Qe Who lived on the place after Babe, = who worked the place after
Babe?

Ans. The place Mr, Powell owned?

Q. Yes,

Ans, I don't know, but I know Charlie Lowell rented it after Bsabe.

Qe Who rented it to him?
Ans., Mr. Powell, I don't kmow about Mr. Powell having a suit to

—
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put him off, I think Babe made a cotton crop on it, but I don't
know why he gave it up. I did not see him when he moved off the
plece, but I saw him mske a cotton crop on the land,

The year after Babe worked that place and then got of f, Lowell
was the next man to go into possession of the place, That is, he
was the next man that I knew about. DBesides Lowell, there has
been another man in there in possession of the land, named Mr,
Horton. I suppose Mr, Powell put him in possession of the place.
I have gone on the place, myself, They rented it to me, and I
started, and lMr, Powell told me to stop. Lowell rented it to me,

During all that time, Mr, Bishop was farming and working on
a boat and he also worked at the Ship-yerds, I don't know how
long he worked at the ship-yards.

I don't know whether they ever had a transaction, of my own
knowledge., I only know what Mr, Powell told me, and what Mr,
Bishop told me, too, Mr. Bishop told me sbout it first, when the
mortgage was first made, He never told me how much he got or told
me a thing about that., I never asked him., He said he borrowed it
to work on his boat. It was in the spring when I was talking to
Mr. Powell, You ask me if he didn't tell me that he borrowed
$125.00 from him, - I didn't ask him and he didn't tell me.

There was nobody present, at all, at the mail box, when
Mr, Powell made that remark to me,

RE DIRECT EXANMINATION
Em [ ] HO gan L

I don't think that I know the value of that seventy Six (76)



acres of land, I should think that the value of the land that
is cleared, was, at that time, worta $50.00 an acre, but the
out side land, of course, is not worth as much, but that is what

I think of the twenty acres that are cleared,

As to the Pifty six acres that are not cleared, I think it
is worth about twenty or twenty-five dollars an acre, It is all
fair land, As to whether that was the value at the time of their
transaction with each other, - I don't know what land was worth
then, but I think the land would be werth that now., Land, in
cultivation, ought to be worth $50%00 an acre, I cannot say that
I mow what it was worth at the time of this transaction with Mr,
Powell,

RE CROSS EXAMINATION
ﬂ. Gordon,

I could not tell you anything about whst;mr there were ten
(10.) acres of that land that is cleared that was already Nr.
Powell's and was never in dispute, I don't know about that,
That land was worth more then than it is now, It was worth more
then than it is now. I did not sell any land, I bought ten (10)
sores around there, I gave $100,00 for ten (10) acres right out

in the rough woods,

RE RE DIRECT EXAMINATION
g r. HOgan,

I dn't lmow what the value of the Bishop Estate is. I

should think it ought to be warth $10,00 an scre, There were
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acres of land, I should think that the value of the land that
is cleared, was, at that time, worth $50.00 an acre, but the
outside land, of course, is not worth as much, but that is what

I think of the twenty acres that are cleared,

As to the fifty six acres that are not cleared, I think it
is worth about twenty or twenty-five dollars an acre, 1t is all
fair land., As to whether that was the value at the time of their
trensaction with each other, - I don't lmow what lend was worth
then, but I think the land would be worth that now. Land, in
cultivation, ought to be worth $50.00 an acre, I cannot say that
I know what 1t was worth at the time of this transaction with Mr,

Powell,

RE CROSS EXAMINATION
"By Mr. Gordon,

I could not tell you anything about whether there were ten
(10) acres of that land that is cleared that was already Nr,
Powell's and was never in dispute, I don't kuow about A
That land was worth more then than it is now, It was worth more
then than it is now, I did not sell any land, I bought ten (10)
acres around there, I gave $100,00 for ten (10) acres right out

in the rough woods,

RE RE DIRECT EXAMINATION
By Mr, Hogan,

I don't know what the velue of the Bishop Estate is, I

should think it ought to be worth $10,00 an acre, There were
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acres of land, I should think that the value of the land that
is cleared, was, at that time, worth $50.00 an acre, but the
outside land, of course, is not worth as much, but that is what

I think of the twenty acres that are cleared,

As to the fifty six acres that are not cleared, I think it
is worth about twenty or twenty-five dollars an ascre. It is all
fair land., As to whether that was the value at the time of their
treansaction with each other, - I don't know what lend was worth
then, but I think the land would be worth that now., Land, in
cultivation, ought to be worth $50.00 an acre. I cannot say that
I know what 1t was worth at the time of this transaction with Mr,

Powell,

RE CROSS EXAMINATION
By Mr. Gordon,

I could not tell you anything about whether there were ten
(10) acres of that land that is cleared that was already Mr,
Powell's and was never in dispute, I don't know about that,
That land was worth more then than it is now, It was worth more
then than it is now, I did not sell any land, I bought ten (10)
acres around there, I gave $100,00 for ten (1l0) acres right out

in the rough woods,

RE RE DIRECT EXAMINATION
By Mr. Hogan,

I don't lmow what the vaelue of the Bishop Estate is, I

should think it ought to be worth $10,00 an acre, There were



two hundred and ten (210) acres in the Bishop Estate, and I

think there were some deeds that iir, Jenkins found for sixty
(60) acres, and that cut it down. I think Mr, Howard Bishop
had a one seventh (1/7) interest in the Bishop Estate., As to

whether it was a fifth interest, - I don't know,

25



C E RTI F_IuCASNER,

I, Bernard A. Carlin, a Notary rublic in and for the
County of Mobile,, State of Alabama, and the Commissicner named in
the attached commission, issued out of the Honorable Circuit Court
of Baldwin County, Alabsma, do hereby certify that in that
certain csuse pending in the Clrcult Court of Baldwin County,
Alebama, in Equity, wherein Howard Bishop is the Complainant and
Lesura Powell, et al, are Respondents, under and by virtue of the
powers conferred upon me by the aforesaid commission issued out of
said Court, 1 caused the witnesses named in said Gommission,
Howard Bishop and George Lay, witnesses, who are known to me and
who are known to me to be the identical witnesses named in said
cormission hereto attached, to come before me in the office of
Hon. Jesse F. Hogan, First National Bank Building, Mobile,
Alebema, =-that sald witnesses came before me at the following
time, namely: March the 1ilth, 1929, - the said witnesses were
duly sworn by me to speak the truth, the whole truth and nothing
but the truth, as stated hereinbefore; that sald witnesses were
then and there cerefully exemined by Mr, Jesse F. Hogan, Counsel
for the Complainant,and cross-examined by Mr, Robert E. Gordon,
Solicitor for the Respondents, and said witnesses, in response
to sald examination , testified as is hereinabove and before
written. That the said witnesses, in response to said examination,
testified as is hereinabove and before written; that the testimony

of the said witnesses was taken down by me in shorthand and was
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then caused by me tqﬁpgnyeduced to typewrliting in narrative
form, in as near as might be the identical language of the
sald witnesses; angmghmﬁﬁﬁﬁder"atipulntion of counsel here-
to attached saié depositions are hemewith returned to the
Court without the signatures of said witnesses, the said
signatures being thereby waived,

I further certify that I am not of counsel nor of
kin to any of the parties to the cause, nor am I in any wise

interested in the result thereof.

Witness my hand this the 29th day of July, 1929.
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«ake Depositions on &W& oral e S

Xamination,

CIRCUIT COURT.

| The State of Alabama, ; "

[ ~ -
, ............ Balawin County
J

Hon.JBernard AsCarlin

I‘ KNOW YE, That we, having full faith in Your prudence and competency, have appointed You Commission-

J er, and by these presents do authorize you, at such time and place as you may appoint, to call before you and

! examine . owWard BiShOP...é.l}.@%...9@?.9}?.5.9..-.-‘.‘.‘.@.%{.__._..

N . 1 ’ 3 ol B e (] S S serrseasaaicevisnmsacsss s e assterensraanennm——.
' : ! Complainant
as witnesses in behalf of ... . e e SREY in a cause pending in our Cireuit
| Gonrt Sof! il ovnnnmn il COunty, of said State, SPheYaining 8w o onnin melos o of s PESIONIRRea R bt
e e SN e - U o R R
r Howard Bishop, - ' _ Gt x
Laura EO\-"&:.L]'.. Etal’ ............................................................................... Complainant ....
1 e o SO PRSI B i e e
‘ e Poviell ekt al
” hgure ton e ., ................................................................. Defendant,
F.‘ ---------------------------
on oath to be by you administered, upon&M&g&&&&...waﬂ....ezami.na.t.i._.n .....................................................
to take and certify the deposition........ of the witness©S and return the same to our Court, with all convenient
| a
speed, under your hand.
Witness ¥lth day of "‘arCh .................... 1929 .
T R T L Register.

‘ o
! Commissioners Fee $;.r.g\

Witness Fee's §.....ccocviiiicciiiiicinaces
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! ¢ Complainant._._._.

t Lanra Powell.-et. gly..

v

ON INTEREGCATORIESE oral

exeminetion
COMMISSIONER:

¥
........................... .F . W
Defendant
COMMISSION TO TAKE DEPOSITION
i FOn-Berndru A. Garlin.

WITNESSES:

_Howara Bishop




Btate of Alabsama,

3 Baldwin County.

s b Kbaw all men by these presents, that for and in
consideration ¢f the sum of 3’5-4 to me in hand paid Wy Miss.Ola
Powell, receipt of which is hereby acknowledged, I hereby transfer,

and aseign, grant, bérgnin, gell end convey untc saldl Mise.Ola Powell
who has paid said sum, all my right, title and interest in and to
one certain mortgage and the note theretc belonging, which are dated
November 3rd, 1915 and execujéd by Howard Bishop, a simgle man, which
sald mortgage is due and payable twelve months after date, with,
« * interest at the rate of 8% from date, which said mortgage covers
‘_thq fellowing described land in Baldwin County, to-wit:
W of NWL and SE: of NWE ( except 4 acres in
the extreme southwest corner sold tolsasc King)
A1l being in Sec 30, Tp 6 So., Rge 3 Fast,
together with the improvements thereon.

To have and to hold forever unto the said Miss Ola Powell,
ns, With all the ripghts and préviledges thereunder,
without recourse upon me. 47

Witness my hand this iéE; day of March, 1917.

Q &_*Mwn{mm %

~State of Alsbanma,

. ;Ba1dwin County.

CA VY, #°~ _ _ & Notary Publie, in end for

I,
said State and County, heréby fertify that C. A. Thompson, whose name

is signed to the foregoing conveyznce and whé is known to me, ack-

 of the conveyance, he executed the same voluntarily on the day the

same bears date.

Given under my hand this
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THE STATE 0F ALABAMA, ! Offica of tha fudire of
BALDWL. COUNTY, \  the Probate Court,
b JAMES Wi. VOLTZ, jude. of said Court in and for

gaid County, ¢» hereby certify that the within Sny-

ifotfize for recordion theghld?..

day of.. " IR | R AR R e 2R
-0'clock .. %", s-and 4 further certif
Zwme iy el Fecord Buok No. /.

':-:3' ; ne duly
haay/this ... y day

Bk

dge of Probate Court :

:
\
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TO HAVE AND TO HOLD, the above granted and described premises with the ap'purten-'

ances unto the said part. .. 44... of the second part and toe\/\B heirs and assigns and to their

sole and only proper use, benéfit and behoof forever.

PROVIDED ALWAYS, and these Presents are upon the express condition, that if the said TN

part. 44 of the first part shall well and truly pay to the said part. 1} of the second part the sum of
M 24 {BLQL »ﬂ Gane.. Q0 J\LM L AAANA Aoty AR

ther; these Present shall cease, determine and to be void, otherwise to remain in full force.

And the said part. <. of the first part do 24 _hereby vest the said part.. _.of the second part
or %\J\D assigns, with full power and authority upon the happening of a default in the payment of the
note or-netes-above deseribed, to sell . Q‘J—A __interest in the said N al Dm

at public sale for cash, giving _“= 0 days notice in a newspaper published in Baldwin County,
Ala., and the proceeds to apply, first, to the payment of the amount due on said note ernotes with
interest on same; second, to the payment of the costs of sale, including a reasonable attorney’s fee,

and if there shall be a surplus, then the balance to be paid over to the said partA,,J.l,, of the first part,

-

and #hey do authorize the said part A4 . ot the second part to conduct the sale, and to make Deed to
purchaser, and the title so made 'L.a, ereby agree 2 todefend against all persons. It is agreed that

the mortgagee herein may bid at said sale as if he were a granger to this instrument.

-

Given under .!\Mi,,,,,handé&and seal,s.this,,,,,_,f.?!,..fj e davaor V\J”\J -— in -

the vear of our Lord one thousand nine hundred and H@A~ ) . :

Signed sealed and el

sear]

Mgparl



State of Alabama, ... T Y 7T T

in and for said County and State, do hereby certify thaton the.................day of ... ] 9] o \

— = o
came before me the within named.. ... ... ... T e T ciiciiieiny known to me to be the wife of the :
cwithin named....... ey WHO being examined separate and apart from her husband,

; touching her signature to the within conveyance, acknowledged that she signed the same of her own free will and accord, and
. eTATE OF ALAEAN - ‘ ) f
without fear, constraint or threats on the part of her husband. A { T fL M. Smithy Judge of .
: Rareny certify thal the ‘E'f"“"-
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s

for value received, in gold coin of the United States%f the present standard of weight and ﬁneness, w1th

f ! ~4 \
mtere.st from.... C»vdb fc% ~until paid. Payable aﬁ R uM VAN GAA A > AR

The parties to this instrument, whether maker, endorser, surety or guarantor, each for hlmse\ﬁ hereby severally waive as to this
debt, or any renewal thereof, all right to exemption under the Constitution and Laws of Alabama, as to personal property, and they
each severally agree to pay all costs of collecting, or securmg, or attempting to collect or secure this note, including a reasonable at-
torney’s fee, whether the same be collected or secured by suits or otherwise. And the maker, endorser, surety or guarantor, of this
note severally waives demand, presentment, protest, notice of protest, suit and all other requirements necessary to hold them, and

they agree that tlme of payment may be extended without notice to them of such extension.
B / e




The undersigned ena’orsers assume the
contract slzozzm by the face of this note

. W i
M]l—-l?ﬂ
O P
|

911b) € T /Q/
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of the first part, in consideration of the sum of

@*41,90 ____________________________________________ DOLLARS,

............................................................................ partxx\, _.of the second part, the receipt whereof is hereby\
acknowledged, do 2~ _grant, bargain, sell and convey unto the said part,,ﬁd*’___..____.of the-second-parEema——gua
e s e




State of A labama, @

x, e 0 .

the same voluntarily on the day the same b?rs date.

Given under my hand this,..,5
e

S ———————N /7% R % A R



MERCHANTS BANK
MOBILE, ALABAMA .

/ /’54/\ ”
M’wc \/va%/’\— i

MoBsr, Ara. £ 1917

® /%5 sl

/ r d/r\f/VVVA\)/\ 7444 F‘TER DATE, WITHOUT GRACE,/i PROMISE TO PAY TO
el e
(f/)/v( /QZVI/A o d W //)Z/V\/\ M?#w—v—\ DOLLARS

St 5 ot
F{OWR VALU]?ZCEIVED PAYABLE AT THE MF é%{ANTS BANK IN MOBILE, ALA.,

THE PARTIES TO THIS INSTRUMENT WHETHER MAKER, ENDORSER, OR GUARANTOR, EACH FOR HIMSELF, HEREBY SEVERALLY AGREES TO PAY THIS NOTE AND WAIVES AS TO THI8 DEBT, ALL
RIGHT OF EXEMPTION UNDER THE CONSTITUTION AND LAWS OF ALABAMA, OR ANY OTHER S8TATE, AND THEY EACH SEVERALLY AGREE TO PAY ALL CO8T8 OF COLLECTING, OR SECURING, OR ATTEMPT=~
ING TO COLLECT OR SECURE THIS NOTE, INCLUDING A REASONABLE ATTORNEY'S FEE, WHETHER THE SAME BE COLLECTED OR SECURED BY S8UIT OR OTHERWISE. AND THE MAKER, ENDORSER,
BURETY OR GUARANTOR, OF THI8 NOTE SEVERALLY WAIVES DEMAND,PRESENTMENT, PROTEST, NOTICE OF PROTEST, S8UIT AND ALL OTHER REQUIREMENTS8 NECESSARY TO HOLD THEM.

oo /‘”’/ﬁ/y

c-8l ToUNE & RO 0. RATTE /




.+The undersigned endorsers assume the

contract shown'by the face of this note.

e
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MORTGAGE DEED WITH FOWER OF SALE

e

s
A Aia.
@)z_/%/ f Sold by Mobile Printing & Binding Co- Mobile,

ll(now'AIl Men by These Presents, Tha -
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sell and convey unfo said mortgage y

Y
/0 fecin2 GNail e Ll

--------- {o said described premises in anywise be-

Toge her \\‘i tenances
the: th ﬂll al'ld hlng“ldl 1.1“.,‘ lcllclne[lls y flgh[s, [)l'lkll(!ge& "lud al)pl" nances,
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y TAY ts are upon
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N LD the same forever.

longing, /
all well and truly pay to the mortgagee 7 A0 Seil =

, shi

and shall also discharge all the duties imposed upon said morigagee , by this mortgage, then these presents shall become void,

otherwise to remain in full force.

In event of defaultin the payment at maturity of said mortgage debt, or any amount secured hereby, morigagee....

, to make proper conveyance to purchaser, and the proceeds of sale to apply first, to
the payment of the costs of said sale, including a reasonable attorney’s fee; second, to the payment of said mortgage debt and any

sums herein provided for, the balance, if any, to be paid over to the said mortgagor. Mortgagee may purchase said property at

such sale and, in that event, the auctioneer conducting the sale is authorized in the name of the mortgagor, and as. =7 =t

attorney in fact, to make deed to morigagee . Mortgagor agrees to pay such reasonable attorney’s fees as may be incurred by the
morigagee , in the collect%mortg’age debt, or otherwise by reason of any default on the-part af. the o Al

gagor w that..__ 772 %= . _ seized in fee simple.of said property, that it is free from all encumbrances,

that.

e oo oo —_.will warrant the same to morigagee , and to the purchaser thereof, against the lawiul claims

2

IN WITNESS WHEREOF, the said mortgagor ha$__hercunto set %‘/ hand and seal this._ . lﬁﬂ_ e

of all persons.
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whose name

known to me, acknowledged before me on this day that, being informed of the contents of the said conveyance,

Given under my hand and official seal this

e T e

D

e Al

T%STATE OF ALABAMA,

signed to the foregoing conveyance, and who

A

/54

el s

in and for said County and State, hereby certify that %@pj @LJ% -

(S S

executed the same voluntarily on the day the same bears date.

THE STATE OF ALABAMKl

[|
..... County)
in and for said County and State, do hereby certify that on
the day of 191 , came before me the within
named , known to me to be the wife of the within
named
from the husband

touching

her signature

conveyance

cknowle

, who being examined separate and apart q
1 to the within signe
the same of her own free will and accerd, and without fear, constraints,

or thredts on the part

o‘}g?ﬂe th%‘shghﬁ.

IN WITNESS WHEREOF, I hereunto set my hand and official seal, this
day of 191
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recorded in Mortgage Book
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Sold by Mobile Stationery Co,
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" WARRANTY DEED.

STATE OF ALABAMA,

@umm‘cfy} | ......

(lemtlon of the sum
(4 iBI‘BB’Bntﬁ, That for and in consi
Enow all Pen by thes

. Conetolenndeee: Dnllms, | V

: ..County, Alabama, to wit:
the following described lands situated in . /VMW s
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TO HAVE AND TO HOLD to the said..... 8 Y Oty

r—

described premises; that. Z4 ¢

"‘-_/ —
from all incumbrances; and thattfa ’F .

forever WARRANT AND DEF

heirs ang assigns, ;

Wirngss:

I(/(A'.-o‘-__

against the lawty] claims of all
WITNESS. 7 hand and seal thig

s ""'M%w_'g,fu,ﬁ Ly "'/-9" %

._ /g s o

..that L¢E. B2 _seized in fee of the ahove

~have the right to se]| an'l Lonvey the same; that the said premises are free

v Willyand

...... . BiIs,
Ny

executors ang udmxmsuatu;s shall
END the same to the said W/-

&

Persons whomsoeyey
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/ STATE OF ALABAMA, ;
A bdanrasa.. ..County,

bcfove me, n,n this day that being infor med of the contents of the said conveyance
. su_me \zo_luutm'lbf- on the day the same bears date,
' -._‘(_:‘i\_"en under my hand this......z’..L'..........da‘\,' 33 SO ] o

7..executed the

o () .0

e :F"" At ‘/p ......
mn“-o-_‘.'"-&,'_:f K/IA P o ’ﬂl f},, 3 - - . : "

Tl Sen s i e e R R e -.in and for said State and County, do hereby certify
that on the ..., came before me the within named
- known to me to be the wife of the within named

» who being examined separate and apart from
her husband in refevence to her signature to the within conveyance, acknowledged that she signed the same of
her own free will and accord, and without fear, constraint or threats, on the part of the husband

In witness whereof, I hereunto set my hand, this 0L
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TAXES ON HOWARD BISHOP LANDS

g
£ 3
‘7“7— ; ’7,1916 Assessed value $451,00 Taxes pd. 4/16/17 &7.22
?,23 191%7 a8 i " Taxes paid 9.02
f' Si 1918 n n u n i é.02
7'7'7 1019 1 n 1 1 1 9,02
7,07 1920 n i 1 i it 9,02
-Mlaal —— n ] T — e S Y " —g=0z
J.L3 1922 ] 1 n ] i 0,02
%q, 1923 n n " n 1t 9,02
L’L' /91924 n 1 1" 1 i 9,02
3.7 1925 : y " R e i 9.02
2-73,1926 1 1 ] n it 9,02
‘2_' 031927 1 i 1 n ] 9,02
4. 11028 u : 668.00 " ; 14.36
7} #i 929 ] n 1 n 1} 14:;56
71 ?é 1930 n 1 i 1 n 14..56
AN v :’} L
74 ‘ﬂ:'*_';'-;" 5 A11 of above taxes, except 1916, peid dn January lst
i ——L P SR ARlSe— .
One-l=*f of Ds‘!ate Lands
Taxes total $17.00
$ - T R,
65
3 ’:f o é é. ’)/
,}) < _;_: ] y 85 49
" ,“’ _s'/jﬁléf
tj‘



- Pefendant and by both the Complalnant ent L1 AET ORI TN SEFEEN

= sdness ﬂ:ﬂ“b"'-iﬂts s m .M. at “ Oﬂ. £565,00 4508,90 ?i%.iﬁ‘a’l—ﬂ
?_ili', ‘ J‘ 7 -
354", 20
,ij#/ﬂ spooline (&) Thatb:__ 8 %ok possession of the real
=
/ﬁ v, ostate deeded to then b Howerd Vighop, on August S0th, 1917, was
5l ’;,91_ oet 18th,1917.
“W
bt‘ 4 ‘;"" (B) The fair rental value of said real estate for each yesar
7"0\?‘ the raespondents hed possession thexeof, ves per acre per year
3,00 per mere for cleared land,
.
{1 ‘-)r-ﬂ ‘fs : TS

After propor notice and service on the parties, seid evi-
dence was held on the 1%th dey of July, 1980, July 28sd, 1980,
August O%h, 1950,

The testimony of the vitnesses for the complainant and de-
fendant were duly exanined and the testimony redused to writing,
it belng agreed by the parties that the signotures of the wite
nesses be waived, whioh tostimony ls hereto sttached, that said
referenoe was attended by the solieidors for the Yompleainant and

Upon & careful omsiderstion of the testimony before him
the Hegister rinds and reporis as ;ouom:

First: That the amount of leainm?‘ 1nd".b£odAMo f"s"""
Mros Leure rovell and her deughtesr, ole Pa'aqu., on, Augunt 30th,

1917, was 0565400 excluding 265,00 7,r.Powell .ﬂhﬂ ho pnl.d
to offbet title. ' v =

(B) That the acorued 'interest on the total of such indebte

(C) The rents thet wes actuslly colleoted on sald resl o=

tate by the respondents wes -ecoriing to statement renderd by ‘_.: « POWall

also Turpetine lease ept 20,1928, §72.00

Sept 25th,1925. 38450 Feduery 101’.!1’1938 3&&,.-00 i i
Laking a total for rent and Turpentine lesses 3480415

DT
3’:/ % 'I'Hmm The falr merket value of tho real cstate deseribed in

the Qﬂ‘ h’ﬂ Iishop to Powe!l on the date of the o%&c% fm".

30 400 0P 35
WIS, SRS SOM, 1947, wah § o5 15,00 for the uncleared land,

elgared, lond gud 31200
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IN THE GIRCUIT COURT ¥
BALDWIN COUNTY, ALADAWA.

Cqmplainant,
VSe

LAURA POWELL, ET AL,

HOWARD BISHOP, A );
)

)

)

Respondents. }

REPLY BRIEF BY RESP ONDENTS

We have carefully read brief and argumgnt as
£iled by the complainant in the above said cause, and the

first proposition that confronts us 1s as follows:

The complainant in 1918 or 1917 filed a bill
in which it was expressly averred that the complainant
had borrowed Six Hundred Dollars or more from the re=-
spondents; with the understanding, that s ame was to be
secured by & mortgage upon certain property. That after
the execution of the said paper, after same had been re-
cordsd, and af ter he had secured and expended all of the
monies received by reason of sald instrument, he alleges
that he found out that the instrument rather than being
a mortgage was a straight deed. And his prayer at that
time was to have the said deed declared to be a mortgage;
the amount of the mortgage indebtedness ascertained and
complainant given the right to pay same off, After the
testimony in this cause had been taken; and upon the day
when this cause was submitted for final decree; the com=~
plainant amended his complaint by showing that at the time

of the matters complained of there had already been execut-
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ed by the complainant two mortgages , one to Thompson
and one to Laura Powe;l;'and that as a part of the agree=
ment the Thompson mortgage was to be taken over by one
of the complainants, This amendment shows upon its face
that it whs asked for and made "to conform to the evidence."
In studying theoevidenge it will be ascertained tpat the
complainant at no time, directly or inferentially, testi-
fied that the instrument of which he is compleining
was anything else than a mortgage, and at no time 'did he
ever testify that it had any connection with either of
the foregoing mortgages, except that it was understood that
one of the respondents would take over the Thompson mortgage;
and this was to be included in the money then transferred
or delivered by the respondents to the complainant, Com-
plainant specifically denied that he had ever given Mrs,
Powell any mortgage for One Hundred Twenty-five Dollars
and that the only instrument that he had ever executed
in favor of either pgf the complainants was the instrument
which he is now seeking to have declared a mortgage; and
which is in ?eality an unconditional deed. It will there-
fore be seen, both by allegations of the bill of complaint;
as originally filed and as so many times amended; as well as
by the prgyer of the said bill of complaint that the only
question involved is that the complainant alleges that the
instrument in question was intended as a mortgage; when
in fact it'was a deed. The respondents have denied this

allegation, therefore there is but one issue,- was the
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instrument in question intended as a deed, or was it

intended as a mortgage.

‘The above 1s written as a preface to the question,-
what bearing has the authorities and citations given by
the complainant in his brief,- that is to say- Shaw vs.
Lacy, Pearsol vs. Hyde, Lott vs. Palmer and Stoutz vs.
Rouse, and other authorities cited which have a bearing
upon a question entirely extraneous to the one in issue,
For instance, there is no allegation that Bishop ever
conveyed, or ever inten@ed to convex’his equity of redemp-
tion to the respondents, but to the contrary there is
a total lack of any such allegations and Bishopts own
testimony, 1f believed, controverts this proposition, for
he says that he understood it to be a mortgage for Six
Hundred Dollars, If Bishop is to be believed there never
should have been given a deed for any purpose, because he
specifically s?ates in his testimony that he never agreed
to give a deed, but to the contrary that it was to bé a
mortgage and he was to have a certain time in Which to
repay same, So there beiﬁg no allegation of a state of
facts as would make ?his case analogous to the above
authorities as cited, nor the above authorities applicable
to this case, they are absolutely without force and effect
so far as the issuam:: in this cam®e are éoncerned; In
the.case of Shaw vs. Lacy, and which is cited by complain-
ant, we find that the Court in that case clearly showed the
distinction that we have sought to ®maise above; the Court
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using the following language:

"The contrary conclusion of the Chancellor
is epidently founded on a misapplication to this
case of the rules of law that govern an impeachment
of original transactions which are gbsolutely in
form, by parole proof th8t they were intended to be
mortgages only. But that is a different case, and
is ruled by different principles."

We therefore respectfully submit that the authorities

which have been cited and quoted frgm,upoﬁ thls proposition
are entirely inapt, have no béaring, and should have no
controlling influence in the adjudication of the one issue

in this case, and that issue is whether or not the com-
plainant and the resp?ndents intended the instrument in ques-
tion to be'a mortgage, or whether they intended 1t to be

what it 1s, an absolute deed.

We ask the Court to read carefully the cases
as cited by Mr. Hogan on this proposition, then read
the original bill of complaint, and the prayer thereof
and each of the amendments as filed thereto; for we feel
sure that the Court cannot escape the conclusion that
the complainant has neither allegation or evidence to
support the doctrines as laid down in said decisions,.
There can be.no escape so far as this legal proposition
is concerned, from the testimony of ur, Bishép himself;
that there was nothing said or done, direétly or inferential-
1y which would suggest or support the theory that the re-
spondents purchased Mr. Bishop's equity of rédemption; for
he expressly swears that the understanding was‘fhat the
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instrument should be another mortgage.

If we are eorrect.in the above, and we re-
spectfully submit thet we are, then the authorities and
brief as originally filed by respondents in this cause
are based upon the sole issue involved in the case, and
that the authorities are decisive of that issue, putting

the burden upon the complainant and which he has not met.

Complainant, in his brief has a great deal to
say about the inadequacy of the price, and were this a
case where the mortgagor had conveyed to the mortgagee
his equity of redemption there might be some logical reason
for emphasizing, as best he can this phase of the testimony.
The only allegation of the bill of complaint is that R. F.
Powell represented to the compléinant that the instrument
he was signing was a mortgage, there being no'averment that
there was an inadequasy of'consideratian, or that there
was any duress or pressure, but to the contrary the sole
complaint was that the respondent Powell deceived the com-
plainant into believing that he was executing a mortgage;
The basis of the bill of complaint is this one averment,
the prayer of the bill of complaint is for relief upon this
one issue, and no case could fit a set of facts and the
allegations of a bill more perfectly than does the case
of Kyle vs. Haley, 190 Ala., and on page 555; and which
we quoted from in our original brief, It may not be amiss

to again quote that pobtion which is so very adapted




to this particular case::

"phe bill in this case was called for the pur-
pose of having a conveyance, which is absolute
on its face, deckared to be a mortgage and to
redeem, In a2 case like this = where the case
is absolutely in form, and not in form con-
ditional- to obtain rellef the - complainant
must satisfy the Court by at least a clear pre-
ponderance of the evidence that a mortgage
was intended and clearly understood by the
grantee as well as the grantor,"

The complainant has a great deal to say in his
brief about R. F, Powell being an intelligent man, being
in the business of lending money, and meny obher things
which do not appear as a matter of evidence, He also
has a great deal to say about the testimony of certain
individuals as to the reputation of R, F, Powell, When
Dr. Hale's testimony is read it shows ahimosity, hatred
and 11l-will. So violent is he that he goes to the extent
of saying that he would not believe Mr, Powell even though
many other witnesses would go upon the stand and corroborate
him, He went greatly beyond the purview of the question-
he sald that he would lie for a nickal, We respeetfully
submit that such testimony does not recommend itself to
a Court or to a man of common sense. It is teeming with
suggestion that there is some ulterior motive for such
testimony or some personal feeling which is being égiég;ééid
by the use of such wreckless language, Then when the
testimont of the other character witnesses are taken, it

will be seen that they all eredit Mr, Powell with being
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dlright morally, but that he mist be watched in a business

//,/’//, deal- and one of the witnesses introduced by the complain-
o |
ant, who had a personal grievance and so expressed 1t as

to Mr. Powell, yet testified that he would believe him on

oath. Then too, the respondent introduced testimony from

other reputable citizens saying that they would believe
Mr. Powell upon oath, that they had known him for g long
namber of years, that they had had business dealings with

him and that he bore a good reputation., Byt let 4
s S say
for the sake of argument, that his reputation ig i
n the
balance, and then we are confronted With th
® Proposi tion

that the only witness who testified for 4
/ fe complaingn
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