CITATION OCF APPEAL . Moore Printim:. Company, Bay Minette, Aiabaxﬁa

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:

.............................

...................................................................... MORAay N veceveeereeceeee e e evreeveresses s ]9?1 in a cer-
tain cause in said Court wherein ANEZ N RAER:LIFFE ...............................................................................
.............................................................. Plaintiff, and ........GETY. OF FAIRHOPE, & MUNICIPAL CORP.
......................................................................................... Defendant, a judgement was rendered against said
...GITY..OF. FAIRHOPE . ALABAMA, & Municipal Goxporation. ... -
to reverse yx;hich eedaggment the said ... Dl endan e
applied for and obtained from this office an APPEAL, returnable to the ... 08XE o,
Coutt of Civil Apgeals _
Term of OUT vvvrecrevreerrrrecreeeeereres ourt of the State of Alabama, to be held at Montgomery, on the ......
..................................... day - of e s R T eaeein | Dureen. TiEXE, d0d the hecessary bond

Now, You Are Hereby Commanded, without delay, to cite the said ....L0€Z No Radtliffe

.................................................................................... or ...Ghason, Stome & Chason

....................................................... rrvanrer
........................................... attorney® to appear at the ... RE8XE . viiioiceiccteceverre e, Term of our
Court of Civil Appeals

said Besren® Court, to defend against the said App=al. if .............. they o think proper.

EUNICE B, BLACKMON,
Witness, ARMExIxIDERK, Clerk of the Circuit Court of said County, this 20th

....................................
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We, the jury, find for the Plaintiff and assess her

damages at the sum of $ B550 00
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STATE OF ALABAMA
IN THE CIRCUIT COURT -~ AT LAW

BALDWIN COUNTY

TO: ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon City of Fairhope,
Alabama, & municipal corporation, to appear within thirty days
from the service of this Writ in the Circuit Court to be held for
said County at the place of holding same, then and there to answer

the Complaint of Inez N. Raddcliffe.

Witness my hand this ‘Q:'? day of'réag/ifa ‘ ,1970.

INEZ N. RADDCLIFFE, X
Plaintiff, )4 IN THE CIRCUIT CQURT OF
X
BALDWIN COQUNTY, ALABAMA
vS. X
X AT LAW
E ; Ve
CITY OF FAIRHOPE, X 2 07 5
ALABAMA, A Municipal
Corporation, ' X
Defendant. X
COUNT ONE:

The Plaintiff claims of tﬁe Defendant the sum of Ten
Thousand Dollars ($10,000.00) as damages for that heretofore on,
to-wit, the 3rd day of May, 19268, the Defendant willfully éig;
wantonly caused or allowed the sewer lines located within the City

of Fairhope, Alabama, which it maintained and operated, tc over-

o

w2
oo Gt T

flow and flood the Plaintiff's home and residence located at 256

Pier Street in the City of Fairhope, Alabama, #ith raw sewage and

refuse. As a proximate result of such willful -and wanton conduct

on the part of the Defendant, the Plaintiff ﬁas willfullngﬁé
3% e ¥ eyl ;
v B8 s (47




wantonly/injured in this, to-wit: the furniture, furnishings, pex-
sonal effects in and bathroom fixtures and floors of the Plaintiff'
home and residence were damaged; foul, obnoxious and objectionable
odors were caused to permeate Plaintiff's said home and residence;
Plaintiff was put to great expense in renovating, cleaning and
deodorizing saild premises; Plaintiff was caused to suffer great
mental pain and anguish. The Plaintiff further alleges that a
statement of claim for the above enumerated damages was filed with
the Defendant within six months after May 3, 1968 and that the
said claim was thereafter disallowed by the Defendant, hence this

suit.

COUNT TWO:

The Plaintiff claims of the Defendant the sum of Ten
Thousand Dollars ($10,000.00) as damages for that heretofore on,
to-wit, the 3rd day of May, 1968, the agents, servants or employees
of said Defendant, while acting within the line and scope of their
employment as such agents, servants or employees, willfullyn§g§
wantonly caused or allowed sewer lines located within the City of
Fairhope, Alabama, which sewer lines were maintained and operated

by the Defendant, to overflow and flood the Plaintiff’s home and

AT
G e

residence located at 256 Pier Street, in the City of Fairhope,
Alabama, with raw sewage and refuse. As a proximate result of
such willful and wanton conduct of the agents, servants or em-
ployees of the Defendant, the Plaintiff was willfully gi% wantonly
injured in this, to-wit: the furniture, furnishings, personal
effects in and bathroom fixtures and floor of the Plaintiff'’s home
and residence were damaged; foul, obnoxious and objectionable
odors were caused to permeate Plaintiff's said home and residence;

Plaintiff was put to great expense in renovating, cleaning and

deodorizing said premises; Plaintiff was caused to suffer great




mental pain and anguish. The Plaintiff further alleges that a
statement of claim for the above enumerated damages was filed with
the Defendant within six months after May 3, 1968, and that the
said claim was thereaftér disallowed by the Defendant, hence this

suit.

CEASON, STONE & CHASON

o Sl G Uiar

At(ijneys for Plaintiff

The Plaintiff respectfully
regquestsratrial of this

cause by a jury.

CHASON, STONE & CEASON

By: (:E¥PE{A/v 53 (E@LQAQJ"‘

AttoZTeys for Plalntlff
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——  Div. Nowo CERTIFICATE OF APPEAL, (Civil Cases,)

No. 9153

A T T T

2L OWIN County, Circuit Court.

wamema w7 4 vypy e TR
IHEE M. RADDULLFETE

Plaintiff.
VS.

RITY OF FAIRHOLE, ALABMMA, A Munfecipal Cor

Defendant.

’:ig
2]
Lk}
B
g.
b}

I, _ Eunice 3. Blackmon Clerk of _Gircuif Court,

of Aaidvin County, Alabama, hereby certify that in the

fe plaintif?f
VS.

=y

Sitvy of Faizhope.mlgbarna, o municival corporation defendant _

which was tried and determined in this Court on the i3eh day of

April 197% | in which there was a judgment for_tiee

for defendant,) the_Zeiendant on the ISk 20tk day of

po -y Court of Givil Appeal
kpEEE  Yay 19_ 7L , took an appeal to the. 7 Court®?

of Alabama to be holden of and for said State.

I further certify that__J. 3, Blackmon

filed security for cost of appeal, to the__ Gour of Civil spoveals Court, on

the_ 20tk day of__ ey 1971 , and that__The Cizy of Fairhove, 2

mandeival Corpovation

are sureties on the appeal bond.

I further certify that notice of the said appeal was on the 27 __

e

day of Vaw 19_7L , served on_ Joon Ezrle Chason

as attorney of record feor sald appellee, and that the amount sued for

was_Len Thousand and n6fill - = = =

Dollars. (Or«ecertarfa~Ieirds)

(O pETEONALITIEARE T )

Witness my hand and the seal of this Court, this the__ 27
day of Hay : 19_°%,

. w - . | Clerk of the Cirecuit Court of

Balidwin
~ County, Alabama.

FODERTS & XK. SIXMINCHAM




INEZ N. RADDCLIFFE,

Plaintiff, IN THE CIRCUIT COURT OF
VS.

BALDWIN COUNTY, ALABAMA

CITY OF FATRHOPE, ALABAMA,
a Municipal Corporation,

AT LAW NO. 9153

KO KT RN W BT WOt KO KR Wt WX

Defendant.

PLEA IN ABATEMENT
Now comes the defendant, City of Fairhope, Alabama, a
municipal corporation, by its attorney, and alleges that this cause
of action is barred by the one-year statute of limitations.

WHEREFORE, defendant moves the court to abate this action.

7;,,7 TS T i L

f//Attorney for Defendant

S

STATE OF ALABAMA Q
BALDWIN (COUNTY 5
Before me, the undersigned authority, in and for said County
in said State, personally appeared J. B. Blackburn, who, after being
by me first duly and legally sworm, deposes and says: That he is
attorney for the defendant in the above styled cause, that he has
read the foregoing plea in abatement, and that the facts stated

therein are true.

y
Sworn to and subscribed before me on
this the 3lst day of Marth, 1970.

Notary Public, Baldwin County, Alabama

oL 66 PAGE ?‘jfj




I hereby certify that I mailed a copy of the foregoing
plea in abatement to the office of Chason, Stome and Chason,
attorneys for plaintiff, in Bay Minette, Alabama, on this the 3lst

day of March, 1970.

Attorney for Defendant

v BB w7

Lot
Q‘v.
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AERID R CLERK
E‘i REGISTER
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INEZ N. RADDCLIFFE, b
IN THE CIRCUIT COURT OF

Plaintiff, X
L vs. X BALDWIN COUNTY, ALABAMA
{CITY OF FAIRHOPE, a X
jmunicipal corporation, AT LAW NO. 9153
X

Defendant.

' )4
DEMURRER

Comes now the Plaintiff in the above styled cause and
%demurs to the plea in abatement heretofore filed by the Defendant
?in the above styled cause and shows unto the Court the following
éseparate and several grounds in support thereof:

1. That said plea does not constitute a good and

| sufficient defense to a count for willful and wanton negligence.

CHASON, STONE & CHASON

%‘QMEMW\

torneys for Plaintiff

CERTIFICATE OF SERVICE

¢ certify thet a copy of the foregoing
z}zeadwg has besn servad upon counsel
for 2l parties to this proceeding, by
ma Ing the same to each by First Ciass
United Siates Mail, properiy addresseg
and postage, prepaid on this__2/“dav

of

AL -
APR 211 1970
-@? i
£ B CLERK -
e & REGISTER : Gy o A
voL OO0 sue (01
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INEZ N. RADDCLIFFE, 0

Plaintiff,
VS. ) IN THE CIRCUIT CQURT OF
BATDWIN COUNTY, ALABAMA
CITY OF FAIRHOPE, ALABAMA, 0
a Municipal Corporation, AT LAW NO. 9153
Defendant )

DEMURRER TO ORIGINAL COMPLAINT

Now comes the defendant, by its attorney, and demurs to
the original complaint heretofore filed in this cause and to each
and every count thereof, separately and severally, and as grounds
of such demurrer assigns, separately and severally, the following:

1. It does not state a cause of action.

2. No facts are alleged to state a cause of action
against the defendant under the provisions of Title 37, Section
502 of the Code of Alabama.

3. No facts are alleged to state a cause of action
against the defendant under the provisions of Title 37, Section
503 of the Code of Alabama.

4. No facts are alleged to show that the injury done to
or wrong suffered by the plaintiff was done or suffered through
the neglect, carelessness or unskillfulness of some agent, officer
or employee of the defendant municipality engaged in work therefor
and while acting in the line of his duty.

5. No facts are alleged to show that the injury dome to
or wfong suffered by the plaintiff was done or suffered through
the neglect, carelessness or failure to remedy some defect in the
streets, alleys, public ways or buildings of the defendant munici-
pality after the same had been called to the attention of its City
Council, or after the same had existed for such unreasonable lengt
of time as to raise a presumption of knowledge of such defect on
‘p%j;ﬁ 3/ \j@f_ 66 2 754

o % J
PR L)




the part of the defendant City Council.

6. It affirmatively appears that the plaintiff has not
complied with the provisions of Title 37, Section 503 of the Code
of Alabama.

7. No facts are alleged to show that the plaintiff has
complied with the provisions of Title 37, Section 503 of the Code
of Alabama.

8. There is a misjoinder of causes of action.

9. It affirmatively appears from the allegations of Count
Two of the complaint that it is an action of trespass on the case.

10. It affirmatively appears that Count Two of the com-
plaint is barred by the one-year statute of limitations.

11. The allegations of the complaint are vague, indefinite
and uncertain.

- 12. The allegations of the complaint are conclusions of

the pleader.

13. No facts are alleged on which the relief sought can
be granted.

14. It affirmatively appears that the plaintiff's cause

of action is barred by the one-year statute of limitations.

7 TS TSty fowne

Lﬂéiorney for Defendant

I hereby certify that I delivered a copy of the foregoing

demurrer to Norborne C. Stone, Esquire, attorney for plaintiff, on

this the 7%k day of April, 1971.
P
’ / ‘ P 7
i ggﬁamb ,Qﬁx/u ;;LJ; //L,L{iﬁ&ﬁfﬁéfﬁiMQL/h4t_ﬂ

s

APR & W71 { Attorney for Defendant

EUNICE B. BLACKMON S5
¥l %3%} - !t%é}




INEZ M. RADDCLIFFE, X

Plaintiff, X IN THE CIRCUIT COURT OF
vs. X
BALDWIN COUNTY, ALABAMA
CITY OF FAIRHOPE, ALABAMA, ¥ |
a Municipal Corporation,
X AT LAW CASE NO. 9153
Defendant.
X

- DEMURRER TO PLEA TWO:

Comes now the Plaintiff in the above styled cause, by
her attorneys, and demurs to Plea Two heretofore filed by the
Defendant and assigns in support thereof the following separate
and several grounds:

1. Said Plea does not constitute a defense to the
Complaint or either count thereof.

2. Said Plea does not constitute a defense to Count
One of the Complaint.

3. Said Plea does not constitute a defense to Count
Two of the Complaint.

4. Said Plea is immaterial.

5. 8aid Plea is filed to counts charging the Defendant
with willful and wanton misconduct and the Complaint and each
Count thereof was filed within six (6) years from the date of
the alleged misconduct.

Respectfully submitted,

CHASON, STONE & CHASON

BY:

CERTIFICATE OF SERVICE

! certify that 2 copy of the foregoing
pizading has been served upon counsel

for all parties to this proceeding, oy L;7jz;;f§;557{fj <fo
mailing the same 1o each by First Class ’ y ’//ng’ ;7>/

United States Mail, properiy addressed

and post paid on iR 3 . ,
qj ﬁuSLangE p-r-e.pal g Mms...ﬁ&__d y Z?{,/zzz.@é_, /f z.éj/// é%é .

Gl




INEZ N. RADDCLIFFE, 0

Plaintiff,
i VS. 0 IN THE CIRCUIT COURT QF
BATLDWIN COUNTY, ALARBAMA
CITY OF FAIRHOPE, ALABAMA, )
a Municipal Corporation, AT LAW NO. 9153
| Defendant. )

APPEAT, BOND

KNOW ALL MEN BY THESE PRESENTS: That the undersigned
City of Fairhope, Alabama, a Municipal Corporation, is held and
firmly bound unto Inez N. Raddcliffe in the sum of Seventy-one
Hundred Eighty and No/100 Dollars ($7180.00), for the payment of
which well and truly to be made, it binds itself, its successors ,
and assigns, firmly by these presents.

Sealed with its seal and dated this «Z 824 day of May,
1971.

WHEREAS, at the #pril, 1971, term of the Circuit Court
of Baldwin County, Alabama, and on, to-wit, the 15th day of April,
!1971, the plaintiff recovered a judgment in the said court against
the defendant for the sum of $3550.00 damages, and the further sum
of $39.25 costs in that behalf expended; and,

WHEREAS, on this day the said defendant, City of Fairhopd,
Alabama, a Municipal Corporation, has made application for an appedl
from the said judgment to the next term of The Court of Civil Appedls

of the State of Alabama to reverse the said judgment , -end—atso—Eeowr

reranted—on-entering—into—this—bond:
NOW, THEREFORE, the condition of the foregoing obligation
is such that if the City of Fairhope, Alabama, a Municipal Corpor-

ation, shall prosecute its said appeal to effect and satisfy such




judgment as the said appellate court may render in this case, then
the said obligation to be null and void; otherwise, to remain in

full force and effect.

T CITY OF FATRHOPE, ALABAMA,
a Municipal Corporation (SEAL)
R

As its Mayor

Taken and approved on this the 20th day.

Affs . of May, 1971.
1X seal.
4{; e L5 5 o

¢ Circuit Clerk

No surety on the above bond is required.
See Title 37, Section 443 of the Code of
Alabama.

say 20 'éiﬁh! '.é

EUNICE B, BLACKMON SiRcurx

LLERK




EUNICE % g’«ﬁm(ﬂﬂ(}ﬁ C"RGUIE (Circuit Clerk

INEZ N. RADDCLIFFE, )

Plaintiff,

VS. 0 IN THE CIRCUIT COURT OF
BAIDWIN CQUNTY, ALABAMA
CITY OF FAIRHOPE, ALABAMA, i
a Municipal Corporation, AT LAW NO. 9153
Defendant. 0

APPEAL
Now comes the defendant in the above styled cause, by its
attorneys, and appeals to The Court of Civil Appeals of the State
of Alabama from the judgment of the Circuit Court of Baldwin County
Alabama, rendered on, to-wit, April 15, 1971, and also from the
judgment of the court overruling the defendant's motion for a new
trial dated on, to-wit, May 10, 1971.

Dated this 17th day of May, 1971.

_,bf2§£4>€i;452/¢4/%ﬂﬂw/
%ﬁ€%44>4£>

o

7 (=7
fAtéorneys for Defendant

5
1Y

STATE OF ALABAMA 0

*

BALDWIN COUNTY )

I hereby acknowledge myself as security for costs of the
above appeal.

Dated this 17th day of May, 1971.

T
- e e
rd

P A ;,5&//,,»'“ Flet en

vTaken and approved on this the 20th day
of May, 1971.

May|2o wfi fé;:4422¢€‘ g74é£7 /£§2;2%24fiﬁéﬁvﬂL’




CIRCUIT COURT
THIRTEENTH JUDICIAL COURT
FERRILL D. MCRAE, JUDGE

MOBILE., ALABAMA
26602

JUDGE'S CHAMBERS

Hay 11, 1971

Mrs. Bunice E. Blzckmon
Clerk of Circuit Courts
Cou?t Cou?‘ro use
Bey lMinette, Alsbama 36507
Re: Ine
City

I am enClOSlng the Hotion for New Trial s
by vou on May 4, 1971, a2long with Mr. J.
the same date. Since the motion was subr
although it is not 2 part of the Court's
letter should be in the file.

Thanking vou and with kindest rega
FDMcR/mbs

nr

. Raddceliffe v

of Fairhope
which was forward
5. Blackburn's 1
mitted without ar
record, I believ




J. B. BLACKBURN
ATTORNEY AT LAW
110 COURTHOUSE SQUARE

BAY MINETTE. ALABAMA BE507

May 4, 1971 . O. DRAWER 259

TCL. P37T-20E61
AREZA CODE 203

Judge Ferrill D. McRae
Circuit Judge

Mobile County Courthouse
Mobile, Alabama

Dear Judge McRae:

I filed a motion for a new trial in the case of
Inez N. Raddcliffe vs. City of Fairhope, which you tried
here on April 15, 1971.

I talked with Mr. Stone this morning and we have
agreed that the motion be submitted without argument. I

have requested the clerk to mail the motion to you. -

Please rule on it before the expiration of thirty
days from the date on which the case was tried.

Very truly yours,

TS, Feaafiin

. BLACKBURN \
%@? J BT
JBB:mlb

CcC: Mr. Norborne C. Stone
CC: Mr. John V. Duck
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THE STATE OF ALABAMA ~-—— JUDICIAL DEPARTMENT
THE COURT OF CIVIL APPEALS

OCTOBER TERM, 1971-72

1l Div. 55

City of Fairhope, Alabama,
A Municipal Corporation

V.
Inez N. Raddcliffe

Appeal from Baldwin Circuit Court

WRIGHT, P. J.

Suit for damages was filed by Inez N. Raddcliffe
against the City of Fairhope. The complaint was in two
counts, each alleging willful or wanton conduct by the
city and resultant injury to the plaintiff. Count One
alleged that defendant willfully or wantonly caused or .
allowed its sewer line to overflow énd flood_plaintiff's
house. Count Two alleged that defendant's agents, ser—

vants or employees, while acting within the line and




scope of their employment, willfully or wantonly caused
or allowed the sewer line to overflow and flood.plain—
tiff's house. Upon trial and verdict, judgment was
rendered for plaintiff in the amount of $3,550.

The evidence introduced was to the effect that
sewage backed up in the line and overflowed from the
commode in plaintiff's bathroom, thereby flooding the
house and running into the yard. The line was dis—
covered to be stopped up by rags and clothing hung
in the line at a distance below the house of plain-
tiff. The cause of the stoppage was not determined
until after the overflow.

There was evidence that the house of plaintiff
was located on a hill down which ran the sewer line.
The line was stopped up at a point below the grade
of the house. There was no manhole in the line be-
tween the point of stoppage and plaintiff's house.
There was a manhole above the house. The nearest
outlet for the blocked sewage.was the commode of
plaintiff.

There was evidence that plaintiff's house and
another in the same vicinity on the line had been
overflowed from the sewer in years past when the line
would become stopped up. The city had knowledge or
notice of such previous occurrences. The testimony
of city employees was that in the event of the line
becoming stopped up at a point below a house there
was no way to prevent overflow into the house except
by there being a manhole present which was at a lower

elevation than the commode or another outlet in the




house. Such condition was explained by the premise
that impounded water seeks its own level.

To the complaint, appellant first filed what
was termed a plea in abatement. This plea was of
the statute of limitations and was in fact a plea in
bar. The plea was that the suit was barred by a one
year statute of limitations. Demurrer to the plea
was sustained.

Demurrer to the complaint was then filed and
was overruled. Again, the plea of the one year stat-
ute of limitations was filed. Demurrer thereto was
again sustained. The rulings of the court as to each
of these pleas and to the demurrer to the complaint
are assigned as error. We will dispose of these as-—
signments first. |

The injury to plaintiff's house occurred on
May 3, 1968. 'Suit was filed on February 27, 1970,
more than one year after the injury but less than six
years. It is appellant's contention that the cause
of action set out in the complaint, though alleging
a willful or wanton act, is in fact one of trespass
on the case rather than in trespass. If such is true
and the statute of limitations is properly pleaded, it
is barred by a one year limitation for beginning the
action.

Tit. 7, § 21, 1940 Code of Alabama, as it ap—

plies to this case is as follows:

"The following must be commenced

within six vears:




"actions for any trespass to real or

personal property.”

Tit. 7, § 26, 1940 Code of Alabama, as appli-—

cable to this case is as follows:

"The following must be commenced
within one year:

"Actions for any injury to the per-—
son or rights of another, not arising
from contract, and not herein specifi-

cally enumerated."”

There is only one definition of common-law

trespass. This is quoted in Louisville & Nashviile

Railroad Company v. Johns, 267 Ala. 261, 101 So. 2d

265, from an unpublished opinion in Sibley v. Odum,

257 Ala. 292, 58 So. 24 896, as follows:

"'Trespass is of three aspects:
(1) vi et armis (personal injuries
by force directly applied); (2) de

bonis asportatis (the carrying away

of the goods of another); (3) guaere

clausum fregit (direct injuries to
the freehold).

‘"'They all carry the necessary
element of an intentional (or wanton,
its equivalent in law), direct appli-.
cation of force by the defendant or

under his authority. Unless there is




such direct force, there can be no

trespass in any aspect. [Emphasis ours]

"'Case is when injury occurs to
the person or property of another when
as to the defendant so charged there
is no intentional direct application
of force, but either a negligent unin-
tention application, or when the act
was intentionally committed by one who
is guilty of a trespass, but the defen-
dant is legally responsible for such
willful act of the other on such prin-

ciple as respondeat superior. In that

event the one is guilty of a trespass
and for such trespass the other is re-
sponsible in case, because he did not
commit a trespass and there was no writ
which provided a remedy.'" (267 Ala. at

page 277)

It seems to be commonly accepted among the bar
that a count alleging a willful or wanton act is al-
ways a charge in trespass. Such is not literally true.
To be a trespass there must be an act of direct force
producing injury or damage. A wanton omission of duty
to act is not a trespass. There is no direct force
applied and the injury is not produced by application
of force, but is conseguential of an omission of a

duty to act.




Wantonness has tended to become synonomous
with trespass because it is usually connected with a
direct application of force as in automobile colli-
sions. From its legal definition in Alabama it may
readily be seen it does hot always amount to a tres—

pass.

"Wantonness has been defined as

a conscious doing of some act or omis-
sion of some duty under knowledge of
existing conditions and consciogs that
from Quty injury will likely or probably
result. Before a party can be said to
be guilty of wanton conduct it must be
shown that with reckless indifference

to the consequences he consciously and
intentionally did some wrongful act or
omittéd some known duty which produced
the injury. Barnes v. Haney, 280 Ala.
39, 189 So. 24 779; Graves V. Wildsmith,‘
278 Ala. 228, 177 So. 2d 448." Water

Works and Sanitary Sewer Board v. Norman,

282 Ala. 41, 46, 208 So. 24 788.

Tit. 7, § 21, of the Code requires that there
be an action in trespass before the six yvear limita-
tion upon suit may be applied.

Some confusion has been injected by the follow-

ing statement in Doucet v. Middleton, 328 ¥. 24 97, 101,

(1964} :




"The Supreme Court of Alabama in
the Johns case, supra, and the Legisla—-
ture of Alabama in enacting what is now
section 176 of Title 7 of the Code of
Alabama clearly‘recognized that an
action against a defendant for a willful
or wanton injury committed by the de-
fendant himself was in trespass and was
covered by the six year statute of limi-

tations, ..."

This statement as applied to the facts in Doucet is
correct. There was a trespass committed.

We do not agree with a literal construction
of this statement. The Supreme Court in the Johns
case, supra, made no such pronouncement, but defined
clearly the basis of an action of trespass as we have
previously indicated herein. We state again that it
is not the descriptive>words "willful or wanton" which
determine an act to be in trespass, but whether the
act producing injury was one of application of direct
force. We comment that this construction is based
upon well defined principles of common law and of the
legislative designation of the applicable statute of
limitations. We may not approve of it, but we are
bound to so interpret and apply it until it is changed
by proper authority.

Thus it appears clear that Count Two of the
complaint alleging responsibility of defendant to

arise from the act of an agent, servant or employee




while acting within the line and scope of his em—

ployment under the principle of respondeat superior,
though alleged to be wanton, is an action in case
and thus barred by a limitation of one year.

Tit. 7, § 176(1l)-(6), Code of Alabama 1940,
as amended, has no application here as Count Two 1is
not the form of action authorized therein.

Demurrer to the plea of the statute of limi-
tations as to Count Two was wrongfully sustained.

We consider now Count One in relation to the
plea of the statute of limitations.

Count One is in the form provided for in Tit.
7, § 217(1), Alabama Code of 1940, as Recompiled 1958.
This is a new form of action created by the legisla-

ture, held constitutional in Aggregate Limestone Co. V.

Robison, 276 aAla. 338, 161 So. 2d 820, and discussed

by this court in Roberson v. Harris, 45 Ala. App. 537,

233 So. 2d 96. § 217(1) eliminated the distinction
between trespass and case in pleading in an action
where one is charged in trespass but the complaint is
supported by proof that the act charged was in fact
committed by a servant acting within the scope of his

employment. It was stated in Aggregate Limestone Co.

v. Robison, supra, as follows:

"The plain meaning of this is that

where proof that an agent committed an
intentional, wanton, or negligent act
while in the line and scope of his em~

ployment, liability for such act would
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be imputed to the principal, regardless
of the actua; participation of the prin-
cipal in the intentional, wanton or neg-
ligent act or omission under the doctrine
of respondeat superior. This act, of
course, sets up a new statutory form of

action." (276 Ala. at page 342)

Note that the statute removes the common law dis—
tinction as between trespass and case only in plead-
| ing and proof. In line with the pronouncement of

Louisville & Nashville Railroad Co. v. Johns, supra,

it specifically provided that the statutes of limi=~
- tations as to trespass and case still applied.

Tit. 7, § 217(1) :

"... subject, however, to the right of
the party or parties against whom such
testimony is offered to thereupon plead
the statute of limitations which might
have been applicable to the case made

by the evidence offered."

In the instant case, the plea of the statute
of limitations of one year applicable to a complaint
in case was filed prior to trial by appellant. At
the time of its filing it had no application to
Count One of the complaint if said count was in tres-—-
pass. Under such form of action, if it is laid in
trespass, the application of a plea of the statute

of limitations of one year can only be determined




after proof comes in showing that liability of the

defendant is based upon the principle of respondeat

superior.

The court cannot anticipate what the proof
will be when determining the proper étatute of limi-
tations. It can only rely prior to trial on the mat-
ters disclosed by the pleading.

We must determine if Count One avers an action
in trespass or case. We have said the averment that
defendant committed a willful or wanton act does not
per se render it in trespass. Is there an averment
of application of a direct force by defendant against
the property of plaintiff producing injury?

We must hold there is not. The complaint char—
acterizes the act of defendant as "caused or allowed
sewer lines ... to overflow and flood plaintiff's home."
This is not a charge of application of direct force
against the property of plaintiff. It has been held
by the Supreme Court of Alabama in a long line of
cases that an action for overfléw of land by obstruct-
ing the flow of draiﬁage is one of trespass on the case.

Howell v. City of Dothan, 234 Ala. 158, 174 So. 624;

Pan American Petroleum Co. v. Byars, 228 Ala. 372, 153

So. 616. The sustaining of demurrer to appellant's
plea of the statute of limitations of one year to Count
One was error.

Assignment of Error Two complains of the over-—
ruling of appellant's demurrer to the complaint. The
ground of demurrer argued appears to be Ground Two,

though such is not stated in brief.




Ground Two of the demurrer is that there is
no fact alieged stating a cause of actionfunder Tit.
37, § 502, of the Code. The Code section referred to
is the statute authorizing suits against a municipal
corporation for acts of negligence of its agents and
employees. We see no rneed to discuss this statute in
the vein argqued by appellant. We do not have to con-—
sider the cited statute for authority of one damaged
by the negligent construction or maintenance of a
sewer system by a city or town to bring suit. That
authority has long been determined by the courts of
this state to arise from § 234 of the Constitution of

Alabama. Arndt v. Cullman, 132 Ala. 540, 31 So. 478:

City of Birmingham v. Crane, 175 Ala. 90, 56 So. 723;

City of Birmingham v. Greer, 220 Ala. 678, 126 Sc. 859;

City of Huntsville v. Miller, 271 Ala. 687, 127 Sc. 24

606; City of Anniston v. Isbell, 273 Ala. 696, 144 So.

24 18.
The nonapplicability of § 502 to cases of the
nature charged in the complaint‘here was discussed in

City of Birmingham v. Corr, 229 Ala. 321, 157 So. 56,

and in Brown v. City of Fairhope, 265 Ala. 596, 93 So.

2d 419. The counts of the complaint in this case

are apparently the same as those in Brown v. City of

Fairhope, supra. Counsel for appellee here was coun-
sel for plaintiff there. Demurrer in that case was

held wrongfully sustained.

-]]-




Assignments of Error Four and Five relate to
a motion filed in writing on the day of trial but
prior to gqualifying the jury. The motion was to re-~
Juire defendant to reveal the name of its insurance
carrier so that the jury could be gualified in rela-
tion thereto. The motion was granted by the court,
but counsel for defendant refused to comply with the
court's request for the name of the insurance carrier.

Appellant, without citation of authority,
charges erxrror in the granting of the motion. It fur-—
ther charges error in the court subsequently gualify-
ing the jury as to The Travelers Group after counsel
had refused to disclose the identity of its true car-
rier. The qualification as to Travelers was upon in-
formation furnished by plaintiff's counsel.

We find no error in the granting of the motion
to require disclosure of the name of the defendant’s
insurance carrier so that the jury might be properly
qualified.

It appears to be appelliant's position that such
information may only be discovered by deposition or in-
terrogatory prior to trial. Such may be a proper method,
but it is not the only method. Tit. 30, § 52, 1940 Code
of Alabama, Recompiled 1958, and the rule of cases de-
cided thereunder give to a plaintiff the right, upon
seasonable and proper motion to have the venire guali-
fied as to their relation to or interest in any insur—
ance company which would be liable in whole or in part
for any judgment rendered against the defendant. Prince

v. Lowe, 263 Ala. 410, 82 So. 24 606; Parker v. Williams,

267 Ala. 12, 99 So. 24 210.




We can see no better or more reasonable manner -
for obtaining the identity of such insurance company
than by asking counsel prior to asking qualifying
guestions of the jury. If so requested by the court,
counsel should respond with the name if he knows or
may obtain it. Surely, appellant cannot complain of
the ruling on the motion, the mandate of which its
counsel refused and failed to comply with.

Counsel is in no position to complain in this
case when the jury was qualified as to The Travelers
Group. If such was not in fact the insurance carrier
for his client, he c&uld easily have given the cor-
rect one. It appears to us that reasonable coopera-—
tion between counsel and the court would avoid similar
confrontations and possible contempt of court.

In view of our determination that the plea of
the statute of limitations of one year was good as to
both counts of the complaint, it follows that defen-
dant was entitled to the affirmative charge as re-
guested in writing. Since we have determined error
to reverse, we pretermit consideration of other er—
rors charged in the appeal.

REVERSED AND RENDERED.

Bradley and Holmes, JJ., concur.

I, J, O. Sentell, Clert of the Court of Civil
Apveals of Alabame, do hereby certify that the
foregoing is a full, Tece and comect copy of the
insirument({s) herewiih set oul as sume cppeass
‘of record in said Court, ﬁ{
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Wiiness my hand this /% day of Ad?/W 1974

0 In'%d)

Cletk, Court of Civil Appedls of Alabama
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JUNE 14, 1972
THE STATE OF ALABAMA ~ = = = = = = = = = = = - JUDICIAL DEPARTMENT
THE COURT OF CIVIL APPEALS

OCTOBER TERM 1971-72

1lst Division No. 55

w
The City of Fairhope, a
Municipal Corporation * BALDWIN CIRCUIT COURT
vsS. *

A
W

Inez N. Raddcliffe

Come the parties by attorneys and the record and matters of
error assigned therein being argued and submitted and duly examined
and understood bylﬁhe Court, iF is considered that in the record and
proceedings of the Circuit Court there is manifest error.

IT IS, THEREFORE, ORDERED AND ADJUDGED that the judgment of
the Circuit Court be reversad and annulled; and proceeding to rendex
the judgment that the Circuit Court should have rendered, it is
CONSIDERED, ORDERED AND ADJUDGED that judgment be, and the same is
hereby, rendered in favor of the defendant.

IT IS FURTHER ORDERED AND ADJUDGED that the plaintiff pay the
costs incurred in the Circuit Court, for which costs let execution
issue.

IT IS FURTHER ORDERED AND ADJUDGED that the appellee, Inez
N. Raddcliffe, pay the costs of appeal in this Court and in the Court

below, for which costs let execution issue.

I, J, O. Sentell, Cletk of the Court of Civil
Appecls of Alabame, do hereby certify that the
foregeoing is ¢ full, frue and correct copy of the
insirument(s) herewith set out as same appears
of record in scid Court, 7#
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GG A
Clerk Couzt of Civil Appeals of Alabama
CIRCULT
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