CITATION OF APPEAL Moore Printing Company, Bay Minette, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TC ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:

..........................................

AN ELSrrEaArsEasservResanEattenanasunay

............................................................... Plaintiff, and ...M1d=2%ate Homes,. Inc.,.a. Florida Corp.
...................................................................................... i{(.Defendant, a judgement was rendered against said

..I."I...i.@:.s.i?.%i?.ﬁ...Ii@l.@.@‘.?e.:....I.l.’l.ﬁ.p..,....a...l'.‘.l.Q;t:i.da...G.Qr.p.ox:ation

applied for and obtained from this office an APPEAL, returnable to the ... next.

Appeals :
Term of our ﬂﬂurt...oﬁ..ﬂi}rij??urt of the State of Alabama, to be held at Montgomery, on the ......
e Ay O T next, and the necessary bond =~
having been given by the said ....M.isi:ﬁt.a:c.e..._I.{.Qme.s..,...Inc:...,._.a..El.orida....G.o:::p.gmfc_ign...

............. with .The Travelers Indemnity COMRANTs.. 0¥ 3. Wa..Cu. Nelson,  COrREY in fact,

Lo BONAS e or ......IﬂIil:bers..&...Brantley ...................... berneens
........................................... attorneySto appear at the ... Z18XKE wueoirommuneecerenee Term of our
Court ofCivil Appeals
said BaE¥dfte Court, to defend against the said Appeal, if ...... LNeY think proper.
Fuamics Y. SR
Witness, AEICE=JBWER. Clerk of the Circuit Court of said County, this lgth .................

day of .......[.February...., A. D, 19.71..
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CIRCUIT COURT
Baldwin County, Alabama

f /Z)/éff//y Fouds 4 /7/1‘@8.. ¢
K: POM&{{S

Vs. % | Citation in Appeal

| /77/% Seate /é,é»%.,es,uﬂmc, .

Ddsswed . dayof 19

Tb/[)e,J-,' I24R 6VQ1L+/“51]
ATy -
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34 Johnson, Claude, Hwy. Dept., Bay Minette e

\‘f;j Lewis, Glen M., Salesman, F 5irhope "
Wﬁc”oﬁﬁ%me‘s@% g ;Qea*c*hem,mw Lalrhopessmommsm \" S

/Lipscomb, Sheldon, Farmer, Rt. , 2, Foley
7 7 Lipscomb, Wilmer, Jr., Farmer Magnol:.a Springs
"r‘*‘mﬂ‘&:ﬁS’tUkes-mC“af‘F“'B"fﬁ“ “CarpentersmaBoleY .,
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‘_@ Suttle, Walter T., Civil Service, Foley
/ a“%y%erw\}a'ckvw&r* e ERS POCLOTrgmns Eolefy o
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&M@l@smmm&% Olgas aHousewL.ﬁef,i sFokey e
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",-17\ Smith, -Samuel,-Sxr., Brookley Field, Daphne:
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' \T“WVM%S@ Lﬁ,ﬁ,’(ﬂa&”m . i
20/ Morris,

H Robert, Civil Service, Foley
@%M%mumy,eMVAua Uta.h. tles; Foleys
R R A Eusvisg-Willian-Hy~Contractory~ SpamishFortommmmmn.,
\mggw Reddi¢t, Framk, Civil Service, Spanish Fort
24,» Fodar, Peter Civil Serwvice, Elberta
25.§ Elllson Charlie, Farmer, R051nton

28 ..Dean, Mary, Housew:x.fe. Bay M:Lnette T
o Ca bl aWa g M-S RE Yy Housew:.few-«m Qrange,, Beachw( o :
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HARRY PONDS AND ALICE L.
PONDS

IN THE CIRCUIT CCURT OF

BALDWIN COUNTY, ALABAMA
PLAINTIFFS
AT LAW
vS.

MID-STATE HOMES, INC., a
FLORIDA CORPORATION

DEFENDANT CASE NO. 9147

NOTICE OF APPEAL

Comes the defendant, Mid~State Homes, Inc., a: ccnporation,

and gives notice. that it appeals from the judgment rendered in

the above on the 15th day of January, 1971. %////

B. 4. Norye ALtorney fo¥ the Defendant
5/, }’dw/ y

616 2121 Building
2121 8th Avenue Ncorth

Q;fiAZ;4%/ﬂ Birmingham, Alabama 35203
WAl S 157
/éf2;4¢2x££—u,/éjgdéﬁlééﬁhféZﬁézﬁme’/




/Q _/4 Womﬂea/

ATTORNEY

200 2127 BUWILDING
27121 8TW AVEMNUE NORTH
BIRMINGHAM, ALABAMA 35203
TELEPHIONE
323-4076

March 15, 1970

Mrs. Alice J. Doug

Clerk of the Court

Circuit Court of Baldwin County
Baldwin County Courthouse

Bay Minette, Alazbama

Dear Mrs., Doug:

I enclose herein a2 Demurrer for filing. I would appreciate
it very much if you would be kind enough to acknowledge receipt
thereof and advise of the filing date of such Demurrer.

Yours very fruly,
/ % ﬁ/ ////
1A, Norred

RAN/br
encl.




/@ _/4 Wom'ea/

ATTURNEY

200 21217 BUILDING
2121 87TW AVENUE NORTH
BIRMINGHAM, ALABAMA 35203
TELEPHONE
323-4076

March 1&, 1870

Mrs. Alice J. Doug
Cilerk of the Court
ircuit Court of Baldwin County
Baldwin County Courthouse
Bay Minette, Alabana

Dear Mrs. Doug:

I enclose herein z Demurrer for filing. I would appreciate
it very much if you would be kind enocugh to acknowledge receipt
thereof and advise of the filing date of such Demurrer

v truly, )
R.A Norrea ;;{/

RAN/Dr
encl.




pleader only.

HARRY and ALICE L. )i
PCNRDS )]
y IN THE CIRCUIT COURT OF BALDVWIN
Plaintiffs )
) COUNTY, ALABAMA, AT LAW
vs. J
3 CASE NO., 9147
MID-STATE HOMES, INC., =2 )
Florida Corporation )
Defendant 3
DEMNURRER
Now comes ithe defendant, Mid-State Homes, Inc., a corporation,
and demurrers to the complaint heretofore filed agziunst 1t, and
each count thereof, separately and severally, and for grounds for
said demurrer does assign the following separate and severally
grounds:
1. Sazaid complaint fails to state a2 cause of action.
2. Said count fails to state z cause of action.
3. TFor that the allegation that the plaintiff has complied
with all of the provisions ©f the coniract is but z conclusion
- 0f the pleader = = -
4, For that the attempted zvermenit of the zlledged breech
warranty charged to the defendant consists of counclusicns of the

e

/ ,4ﬁ; , ;?
/ '////%/mt%

Rf/ 5 @%R“}V Atorney for Defendan \
200 2121 Building
21231 8th Avenue North
Birmingham, Alabama 332032
CERTIFICATE QF ATTCENEY

I hereby certify that a true
foregoing Demurrer was maile
P.0. Box 968,

and Brantley,

and correct
d to Tolbert

copy of the above and
Wi 1te=r'c

M. Brantiey,

Bay Minette, /;ﬁyama SCSGT,f’

f? f/%/
;;/A Nejéédb//g/' p%
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This

’T}TE‘:

E

sufficier

"i:f.

-

SUPERSEDEAS BOND .TO SUPREME COURT AND SECURITY FOR COSTS.

The State of Alabama,

1dwin TWENTY-E -r-CERCU IT COU RT
on County mm ]UDICIAL CIRCUIT OF ALABAMA

Know All Men by These Presents, That we, Mid-State Homes, Inchb, 2 corporation

as Principal .. and

THE TRAVEILERS INDEIMNITY COMPANY
g corporalion esizbilshed under the laws of the State of Connecticu!
and heving its principal office in Hartiord, Connecticus

as Sureties

are held and firmly bound anto__Harry Ponds _and Alice L. Ponds , his heirs, executors and

administrators, in the sum of_-ﬁlxﬂhousm&ve_.ﬂ_md_negﬂ_aﬂd 1n0/100===========Dollars,
for the payment of whach we jointly and severally bind ourselves, our heirs, executors or administrators, firmly by
these presents. The right of exemption under the Constitution and Laws of Alabama is hereby waived.

Sealed with our seals and dated this the__.15%h day of January 1971

The Condition of the Above Obligation is Such, That Whereas, the above bound

_Mig-State Homes, Inc., 2 corvoration o has this day

applied for and obtained an appeal returnable to the Supreme Court of Alabama, to supersede and reverse judg-

ment recovered by the said Harry Ponds and Alice L. Ponds

against the said Mjd-State Homes, Inc., a corporation
on the 15th day of January 19 71, of the Circuit Court for
Three Thousand and no/100==-=- mmemm e ————TITIETT O oo TomTn Dollars, besides costs.
Now, if the said Mid-State Homes, Inc., a corporation

shall prosecute to effect his said suit in the Supreme Court of Alabama, and shall pay and satisfy such judgment
as the Supreme Court shall render in this case, then this obligation to be void, otherwise to remain 'inwﬁmiﬂ,l&_fforc,e

full force and effect. SN

Mid-State Homes, Inc.', a SRR
corporation : (I.}-."(SZ'){ =

Vice *‘Pres ident

of \j / //// Pt Y] , 197/ — (L. 8.)

Taken and approved the / /// day

Cn'cmt Clerk J S (L. 8.)

4/7 J ; THE 'ERIT‘.%TF F aBANY (L. 8)
e mpit 7S oo oo £/ :

£
‘S 1.3 cayrhid
.

&/ ///ﬂ i Z/z—-f;ﬁ%

7 Z Circuit Cierk




No.

The State of Alabama |

JEFFERSON COUNTY

CIRCUIT COURT

- VS,

SuperSedeas Bond to Supreme
Court and Security for Costs

Filed this day of

19

Clerk,




The Travelers Indemnity Company

Hartford, Connecticut
POWER OF ATTORNEY

ENOW ALL MEN BY THESE PRESENTS:

That THE TRAVELERS INDEMNITY COMPANY, a corperation of the State of Connecticut,
does hereby make, constitute and appoint

W. C. Nelson, Dorothy Cole, Beverly C. Elwell, all of Birmingham, Alabama, EACH

its true and lawiul Attorney(s}-in-Fact, with full power and authority, for and on behailf of the Company
as surety, to execute and deliver and affix the seal of the Company thereto, if a seal is required, bonds,
undertakings, recognizances, consents of surety or other written obligations in the nature thereof, as {ollows:
Any and all bonds, undertakings, recognizances, consents of surety

or other written obligations in the nature thereof

and to bind THE TRAVELERS INDEMNITY COMPANY thereby, and all of the acts of said Attorney(s)-
in-Fact, pursuant to these presents, are hereby ratified and confirmed.

This appointment is made under and by authority of the following by-laws 6f the Company which by-iaws
are now in {ull force and effect:

Azrices 1V, Seertox 13, The Chairman of the Board, the President, the Chairman of the Finance Committee,
the Chairman of the Insurance Executive Committee, any Senior Vice President, any Vice President, any Second
Vice President, any Secretary or any Department Secretary may appeint attorneys-in-fact or agents with power
and authority, «s defined or limited in their respective powers of attorney, for and on behalf of the Company to
execute and deliver, and affix the seal of the Company thereto, bonds, undertakings, recognizances, consents of
surety or other written obligations in the nature thereof and ary of said officers may remove any such attorney-
in-fact or agent and revoke the power and authority};given to him, :

Articre IV, Section 15, Any bond, undertaking, recognizance, consent of surety or written obligation in the
nature thereof shall be valid and binding upon the Company when signed by the Chairman of the Board, the
President, the Chairman of the Finance Committee, the Chairman of the Insurance Executive Committee, any
Senjor Vice President, any Vice President or any Second Vice President and duly attested and sealed, if 2 seal is
required, by any Secretary or any Department Secretary or any Assistant Secretary or when signed by the
Chairman of the Board, the President, the Chairman of the Finance Committee, the Chairman of the Insurance
Executive Committee, any Senior Vice President, any Vice President or any Second Vice President and counter-
signed and sealed, if a seal is required, by a duly authorized attorney-in-fact or agent; and any such bond, under-
taking, recognizance, consent of surety or written obligation in the nature thereol shall be valid and binding upon
the Company when duly executed and sealed, if a seal is required, by one or more attorneys-in-fact or agents
pursuant to and within the limits of the authority granted by his or their power or powers of attorney.

This power of attorney is signed and sealed by facsimile under and by the authority of the {ollowing Resolu-
tion adopted by the Directors of THE TRAVELERS INDEMNITY COMPANY at 2 meeting duly called
~ and held on the 30th day of November, 1959:
h Vorep: That the signature of ény officer authorized by the By-I'.a.\'vs and the'Co'mpany seal may be affixed by
facsimile to any power of attorney or special power of attorney or certification of either given for the execution of
any bond, undertaking, recognizance.or other written obligation in the nature thereof; such signature and seal,

when so used being hereby adopted by the Company as the original signature of such officer and the original seal

oéﬁth%Company, to be valid and binding upon the Company with the same force and effect as though manually
affixed.

This power of attorney revokes that dated April 3, 1967 on behalf of
W. G. Nelson, Max Crabbe, Dorothy Eggert

IN WITNESS WHEREOF, THE TRAVELERS INDEMNITY COMPANY has caused these
presents to be signed by its proper officer and its corporate seal to be hereunto affixed this Tth
day of August 19 69 .

THE TRAVELERS INDEMNITY COMPANY
By

Secretary, Fidelity and Surety

 State ‘of Connecticut, County of Hartford—ss:

o T OR- s 7th _ day of ugust in the year 196G before me personally

carme Wm. A. Shrake to me known, who, being by me duly sworn, did depose and say: that he resides in
the State-of Coifn__'ecticut; that he is Secretary (Fidelity and Surety) of THE TRAVELERS INDEMNITY
COMPANY , :ithe corporation described in and which executed the above instrument; that he knows the seal

o of said corporation; that the scal affixed to said instrument is such corporate seal: that it was so affixed by

-authority of his office under the by-laws of said corporation, and that he signed his name thereto by like

“atithority.
Notary Public
My commission expires April 1, 197L
S.1864 paratenanu A 768

{(Over)




CERTIFICATIOR

1, E. A. Houser 111, Assistant Secretary (Fidelity and Surety) of THE TRAVELERS INDEMNITY
COMPANY certify that the foregoing power of attorney, the above quoted Sections 13. and 15. of Article IV
of the By-Laws and the Resolution of the Board of Directors of November 30, 1959 have not been abridged
or revoked and are now in full force and effect.

Signed and Sealed at Hartford, Connecticut, this 15th dayof January 1971 .

S st

Asgsistant Secretary, Fidelity and Surety

B8-1869 (BACX) -
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R. A. NORRED, ATTORNEY
614 ERY 2121 BulLDING

2121 8TH AVE., NORTH
BIRMINGHAM, ALABAMA 35203

I Mrs. Alice J. Duck
Clerk - Circuit Court
To Baldwin County Courthouse
Bay Minette, Alabama

L

oarel 16/71 cusszcr Harry Ponds and Alice L. Ponds
VSe

Dear Mrs. Duck:
I enclose herein the Supersedeas Bond with the requested

said Bond.

Yours very truly, //4
" Q,/W'/ .
Rﬁ.é. Norred /7/:5/
RAN/nAn

Enclosures

stamp on




CIRCUIT CLERK

BAY MINETTE, ALABAMA
36507

EUNICE B. BLACKMON
Clerk—Circuit Court

Mareh 3, 1871

Hon, R. A, Norred

616 2121 Builiding

. 2121 8th Avenue North
Birmingham, Alsbama 35203

Re: Harry Ponds and Alice 1. Ponds
Vs,
Mid-State Eomes, Inc.

Dear Mr. Norred,

As per our telephone conversation a few days ago, I have received
your supersedezs bond and security for cost in the above styled case;
but zs of thils date, I have not received your formal notice of appeal.
I am therefore awaiting said notice before proceeding further on said
appeal. Please mail this notice at your earliest convenience.

Yours very truly,

Circuit Clerk of Baldwin County

EBBfasg




B

/é ./4 Wormd’

ATTORNEY £16
ZEES 2121 BUILDING
2121 BTH AVENUE NRRTH
SIRMINGHAM, ALABAMA 35203

TELEPHONE
323-4076
Fepruary ¢, 1871
Mrs. Alice J. Duck
Clerxw, Circuit Court of
Baldwin County i
Baldwin County Court House
Bay Minette:, Alabama
Re: Harry Ponds and Alice L. Ponds
vS.
Micd~State Homes, Inc.
Case No., 9147
Deaxr Mrs. Duck:
I encliose herein a Supersedeas Bond in connection with th
above, I would appreciate it 1f vou will advise when same
has bheen filed. Also enclosed is a notice of appeal for
service on Aitorney Tolbert Brantley., I will appreciate it
if you would 1 a for service.

BAN/kc
Ene,

NOTE: In checking the probate registrations of bonds we fail to find where
The Travelers Indemnity Company has registered to do business in
Baldwin County,therefore, please have your clerk stamp this bond
approved if same were presented to him, I will then accep: szid bond.

Circuitr Clerk




Harry Ponds and Alice L.

Ponds A
Pi&imtiiﬁs
VE .,

Hid-State Homes, Inc., 2
Florida Corporation

Defendant

BALDWIN COUNTY, ALARAMA
AT LAW

WVWWWWVWWV\J

CASE XNO, 9147

CITATION ON APFEAL

TO: The Hgonorable Tolbert M, Brantley

Wilters & BEraantley

Bay Minette, Alabama

Please take notice that the defendant, Mid-State EHomes,

Inc., a corporation hag, on this date, taken an appeal from

the Judgwent rendered in the above on the 15th day of Jan-

vary, 1971.

e
e

T s
S A

ra

/—" ‘ ,,/ B /','/(; -"’ x g
,/j; A A .
SIS AL

B.4.Norred, ALLorney Lor. the Lelendant

616 2121 Building
2121 8th Avenue North
Birmingham, Alabama 35263




—DIV. NO.____ CERTIFICATE OF APPEAL. (Civil Cases.)

s

THE STATE OF ALABAMA

AT T

D Y LN County .
I, sunice 3, Blaciomon , Clerk of the Circuit
Court of __Baidwin County, in and for said State and

County, hereby certify that the foregoing pages numbered from one to

, both inclusive, contain a full, true and complete

transcript of the record and proceedings of said Court in a certain

Ccause lately therein pending wherein  Hi2D¥ »owng g s77ro Y 2ONDS
was plaintiff, and MTD-370T% wopand e et Floemt da Coporatd on

was Defendant, as fully and completely as the same appears of record
in said Court.

And I further certify that the said 15 fwzsren Homan  Tons CR

- i o=

did on the__18xh day of Fahpromer , 19_7; pray for and obtain

+

ol
~Er

4

an gppeal from the judgment of said Court to the Doppdk ol Odees feeea

— . of Alabama to reverse said judgment of said
Ceurt upon entering into bond with The Travelers indermity Dommany
T o I ) C’t
e =y Bt 3 - 7 g -
By: U, C, Nelson, futorner in  as suretly thereon, which said bond has

been approved by me.

Witness my hand and the seal of said Circuit Court of S2ldwin

— County is hereto affixed, this the MNete

day of Fahriyg s , 19 71

VoS

Clerk of the Circuit Court of

o e 3';'5“‘7 n :
S LG County, Alabama.
Y

(Code 1940, Title 7, Sec. 767)

B

e
0z 47541 4743 MARSHALL & BRUGHNABHVILLE
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HARRY PONDS and ALICE L.

PONDS
En - 2

); IN THE CIRCUIT COURT OF

Plaintiffs,

> BALDWIN COUNTY, ALABAMA
VS.

hY ~ T OATT

). AT AW

MID-STATE HOMES, INC., a

Florida Corporation, ) CASE NO. §?/C§é(;7

Defendant. )
10'

The Plaintiff clzims of ihe Tefendant FTIVE TIOUSAND DOLLAT {35,000.00)
damages for treach of a covenant entered into by them on the 3rd day of Auvgust,
1962, which is in substance as follows
SALE CONTRACT
WID-STATE HOMES INCORPCRATED
THIS ACHEEMENT made this 3rd day of August, 1982, between Harry Ponds

& wife Alice L. hereinaiter designated "Suyer! znd yID-STATE HEOMES INC, a
Floricda corporation of Tampa, Florida, hereinafter designated "Seller,n

That Seller agrees tc sell a house located at Bay Minetie {Ealéwin County)
4la.

legal cescription of propertv as follows:

Beginning a2t the W corner of the - Sec. 27, 725, Range
3 E. run thence Horth 717 feet to point of Degﬂun ng; thence

contimue N 75 feet to a cormer, thence 320 feet tc a corner,
thence § 75 feet to 2 cormer. ihence 7 320 feet tothe point

of beginning.
2.

The Seller warrants that it owns the property zbove described free and
clear oF‘all liens snd encuwbrances except taxes for 1961 and subsecuent
\,__ I 1
years and regulaticns, restrictions and easements of record.

2
e

The Buyer agrees to pay for the ztove describved property, the swn of
$3322.80 paysble as follows: 50,00 upon sizning of this agreement,
receipt of which is hereby acknowledged.

(&) The valance of %3772.80 by 2 vromissory note payable 1n 14k monthly
installmerts of 26.20 which note shall be secured by a first (I rtgage),
(Ueed to Secure Debt), (Deed of Trust) upon the aforementioned property.
The note and (Mortgage), {leed to Secure Dett), (Deed of Trust), shrall
have the customary covenants znd conditions therein anc shall bear interest
from maturity at 6% per annum until paid.

Tyl
A

(b} The Buyer and Seller shall execute an zgreement for deed wherein the

0L @@ PASE 5153




buyer shall meke menthly payments in the amount of 426.20 each month
until the total amount of £3772.80 is paid and a% that time the seller
shall execute a deed to the buyer. First pmbt. due Sept 15th 1962

L.

This written contract contains the price and all the terms and con-
ditions agreed on by the Buyer =nd the Seller, and no statement, repre-
sentation or promise not set forth in this writien coniract has been
made to induce either party to sign this coniract. In the event a cre-
dit report on the Puyer unsatisfactory to the Seller is received withinr
thirty days from date of contract, Seller may at its option with 20
days notice, cancel this agreement, upon returning to Buyer 21l of the
deposit except the costs of the credit report.

7 WITWESS WHERECR,the Buyer and Seller have hereunto set their hancs
and seals =t iobile, Ale. this 3rd day of August, 1962.

i Herry Ponds SEATL

% Alice I. Ponds

wWitness: BY: ¥ o, ¥ Kine SHAL
SELLER

derrvy Bullock
Walt Sanders
Paul Pentley

The‘Plaintiff says thet, although he has complied with all the provisions
on his part, the Defendant has failed to comply with the provisions of said
contract in that it warranted that it owned the property above described free
and clear of =1l liens znd encumbrances, etc.; whereas, in truth, and fact, the

Defendant did not and doss not own the said property. Hence this suit.

- WILTERS & BRANTIEY

A W%&__&:

ATToTnEys For Piaintifis
The Plaintiff demends & trizl by Jury.

WILTERS & FRANTIEY

REGISTER

o 63 w519







SUMMONS AND COMPLAINT

._ THE STATE OF ALABAMA Circuit Court, Baldwin County

o BALDWIN COUNTY N oo

N

N T TERM,  19.....

...................................................................................................................................................................................

MID-STATE MOMHS, INC., a Florida corporationm,




THE STATE OF ALABAMA
BALDWIN COUNTY '

Plaintiffs

Jdo Jtote oy e
ﬂf@wd@....ﬁwma,xgm
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. THE STATE OF ALABAMA --- JUDICIAL DEPARTMENT
-’ THE COURT OF CIVIL APPEALS
 SPECIAL TERM 1971

1 Div;.hii

Mid-State Homes, Incorporated ST e

v.
Harry Ponds and Alice L. Ponds

. Appeal From Baldwin Circuit Court

. WRIGHT, JUDGE
Suit was begun in the Circuit Court of Baldwin County,
" Alabama, by Harry and Alice L. Ponds against Mid-State Homes,

‘Incorporated. Suit was on the law side for breach of a covenant

- in a contract for sale of real property.

Appellees-plaintiffs below, on the 3rd day of August 1962, -

- entered into a sale contract with appellant for the purchase of

a house and lot in Bay Minette, Alabama. The lot was described in

.. .the contract by metes and bounds. The contract provided for a

small down payment, with the balance to be paid monthly at 6%
~_interest. The remainder was to be secured by either a note and

- mortgage or by seller retaining title with an agreement for deed




upon payment of total price and interest. There was a warranty

in the contract that the seller owned the pfoperty described

" . free and clear of all liens and encumbrances, except taxes for .

: 1961 and restrictions and easements of record. On the same date
"as the sale contract, the parties entered into an agreement for
‘deed whereby upon payment of the purchase price and performance

of certain other conditions by the purchaser, seller covenanted

. to convey fee simple title free of all encumbrances %o purchaser.

Purchaser was placed in possession of a house and lot

and lived there for some six years. Payments were made as due

" and were not in arrears as of the time of trial.

The complaint of appellee is not upon the agreement for “m;w;;;;;
'=deed, but upon the warranty in the sales contract that the seller ff'j
. ‘owned the property described at the time of sale. Whether there th/
~ was a right of action on the sales contract after execution of :
. the agreement for deed is not an issue.
| There was no rescission of the contract involved but merely?;‘l
._an action for damages for breach of warranty of ownership of title.
Upon trial, plaintiffs-appellees introduced into evideﬂce |
‘the agreement for deed and the sales contract. Evidence was pre-  ”;
sented that prior to suit appellees had secured the services ofj . // '
a licenéed surveyor who had surveyed and determined that the |
| property described in the contract was not the property of which
.they were in possession. There was parcl evidence, adﬁittedfover
.objection, that someone was claiming the property appelleesf | |
occupied. There was no evidence of what the claim consisted.
The propriety of admission of such parol evidence was nov assignéd.;'
_as error on appeal. There was no evidence of any adverse title

or encumbrance of record. No one had challenged appellees




_3.“
poéséssion or right to posséssionzin any manner, but merely
that appellees had heard of some claim. There was no evidence
that appellant did not own either the property described, or that |
possessed at the time of the making of the contract, or at the
time of trial., There was no offer of return of possession by |
':-”appellees. There was no proof of damages other than the payments.  |
made on the purchase price. B
In its oral charge to the jury the court stated it did o f
.f‘not know what the proper measure of damages would be in such )
~a case, but that appellees had sued for all their money back,
Z]j pPlus interest at 6%. A part of the charge was as follows:
", . » But I am going to leave it up to
'you. You jurors are put in this box because
you are reasonable and because you are thought*“' : '3;5 _g'f
to have good judgment, and I just want you - ”___;; f_”;;/_
'to do justice as you swore when you took the :
oath tb try the case as fairly and impartially
and do justice between the plaintiffs and /
. the defendant. Whatever you determing is a /
. reasonable amountmto.reimburSe these people |
for the fact they were sold something the de- ;
- fendant doesn't own. There is no proof thaﬁ_ |
anybedy is attempting to run them off but |
there is proof that they are not where they
were sold and somebody might come in today or
ftbmorrow and try to move them and the whole
- thing is, when you buy something you are en-
titled to get what you bought, . . ."
o Appellant's written request for the general affirmative

- charge was refused.




/
S . /
The jury returned a verdict in favor of appellees and

. assessed their damages at the sum of $3000.00.

Appellant has assigned as-error the court's refusal

“"of its request to give the general affirmative charge. We

consider the assignment as ﬁell taken.

The issue presented by the pleadings in this case in=-
volvés only an alleged breach of warranty, that appellant, at the
.'time of entering into the sales contract had title to the property
“':described therein free from all liens and encumbrances. There
- was nothing else presented in the complaint. There was no claim
for mistake or error in description or delivery. Apparently

f  appellees were placed in possession of the property contemplated °

| - when the sale was made. There is no claim for breach of the entire

" contract. There is no rescission, misrepresentation, fraud,

cancellation or reformation of the contract involved. The soie
; issue presented is whether appellant owned title to the property
:Ludescribed in the contract on the date thereof,
‘There is no proof whatever in the evidence that appeliant

did not have title as warranted. Though unnecessary to dis-

. position, we further comment there was no evidence that appellant

" did not own the property which appellees went into possession

 'of and lived on for six years and which they still lived on at

the time of trial. The court,in its oral charge to the jury

quoted above, stated the condition of the evidence when it said
. WThere is no proof that anybody is attempting to run them off but

:.jthere is proof that they are not where they were sold and somebody

-A.might come in today or tomorrow and try to move them. . ."

The latter statement of the court was not an issue raised

by the pleadings. The fact that "nobody is attempting to run -

~ them off" was not the issue raised by the complaint either.

o




As stated, the issue was whether at the time of making .

" the contract, made the basis of the suit, appellant had title

" to the property described. The burden of proving a breach of

the warranty sued upon was on the appellees. Alger-Suilivan

Lumber Co. v. Union Trust Co. 209 Ala. 432, 96 So. 436;

 Anderson v. Knox, 20 Ala. 156; Wolff v. Woodruff, 258 Ala. 1,

61 So. 2d 69. Appellees presented no legal evidence that appellant': 

- did not have title as warranted. Under such state of the evidence, . &

appellént—defendant was entitled to have given the general affir-

. mative charge. Fidelity & Cas. Co. v. Bank of Commerce, 285 Ala.

580, 23L So. 2d 871; Anniston Soil Pipe Co. v. Central Foundry Co.
275 Ala. 545, 156 So. 2d 637.

For improper refusal of appellant's written request for :

' the general affirmative charge, the verdict and judgment of the I

?__trial court is reversed and_judgmént'is rendered in favor of
~defendant below. |

REVERSED AND RENDERED.

I, J, Q. Sentell, Clerk of the Court of Civil

Appeals of Alabama, do hereby certify that the
foregoing is e full, true and correct copy of the
instrument(s) herewith set cut as same appears.

ci record in said Court, "'7{, ——

Witness my hand this J 4 day of Q /// 19 7/ /

icé),&@?” !

lerk, Court of Civil Appeals of Alebama




THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE COURT OF CIVIL APPEALS OI" ALABAMA

Specilal
Qurrbar Term, 197%

Div. NOw—mn
To the Clerk XREEHE¥E of the Circuit Court of
Baldwin County, Greeting:
Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between

a3 A I y T b
Mid-State Homes, Incorporated , Appellant__,

and

Barry Ponds and Alice L. Ponds Appellee_.

wherein by said Court it was considered adversely to said appellant__, were brought befere the
Court of Civil Appeals, by appeal taken, pursuant to.law, on behalf of said appellant._;

Now, it is hereby certified:

That the Court of Civil Appeals on the 28th day of July , 19 71 , reversed

and annulled the iudgment of the Court below, and remeanded—the cause-to-said

Cowurt for further proceedings therein.
and this Court proceeding to render the judgment that the Circuit

Court should have rendered now Orders and Adjudges that the

judgment be, and the same is hereby rendered for the defendant;

and that the defendant recover of the plaintiffsthe costs expended

in this behalf, for which costs let execution issue.

That the Court further ordered the appellee S, Harry Ponds an nd Aljice L. Ponds

pay the costs accruing on said appeal in this Court and in the Court below, for which costs let
execution issue.

Witness, J. O. Sentell, Clerk of the Court of Civil

Appeels of Alabama, at the Judicial Department

Building, this the _28th day of

Yo
SUAY A

N

Clerk @}{e Court‘ of Civil Appeals of Alabama.
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Mid-State lomes, Incorporated -
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Us,

Harry Ponds and Alice L,

Ponds 5

O g

g Appellee, -

IWmn - Baldwin Circuit

Court,

No, 9147
CERTIFICATIE O

REVERSAL

The State of Alabama,
Filed

;{gﬁ/fé//‘”yu CountJ

/

£ / day of \\(w gzl '
///’)/L’f é’fe / /r/é/e r:ffc’_'g?,/u
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BERQYH PRINTING €O., MOKTGOMEIRY




