KENNETH COOPER
ATTORNEY AT LAWwW
109 EAST |8 STREET

BAY MINETTE, ALABAMA 383507
TELEPHONE £37-7412

November 10, 1970

Mrs, Alice J. Duck
Clerk, Circuit Court
Bay Minette, Alabama 36507

Re: Project S-60-E
Fred Dempsey, Sr., et al,
and Tract No. L1l

Dear Mrs. Duck:

This is your authorization to pay to Norborne C. Stone,
attorney of record for Fred Dempsey, Sr. and Pearlie Dempsey,
the balance of $8,343.75 on the jury's award of $12,000.00
which was made on March 9, 1970. Your recocrds will show you

“zlpaid Mr. Dempsey a draw-down of $3,656.25 on April 27, 1970.

e The Dempsey's are entitled to six per cent (6%) interest
on the $8,343.75 since March 9, 1970. Mr. Stone and I have
computed this amount to be $333.75 as of November 9, 1970.

In a day or so, the State will submit to you for your
signature the necessary papers to requisition this additional
sum, and as soon as received please remit directly to Mr.
Stone as attorney of record for the landowners.

Also, please remit to Mr. Stone the aforementioned
$8,343.75 when he calls for it. .

Sincerely,

Kenneth Coope
KC/mmb
cces Honorable Norborne C. Stone

Mr. C. W. Coleman







CITA'ITON OF APPEAL Moore Printing Company, Bay Minette, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TG ANY SHERIFF OF THE STATE OF ALABAMA--GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the ......... Mrh.dav.af......
HEreh, 1870 e Monday I woooreeecuceeeeeeeeseeeeeeee e , 19........ , in a cer-
tain ,.Acausaf--i-n-msa-i:d Court-wherein . fratg.efnababawt, L. L
.............................................................. Plaintiff, and et RRG. DEMRSRY. 200 R0 Lie.Demnseyan....

Claimants to Tract No. &1, Project $5-60-E)
................. e e DEfENdant$ a judeement was rendered against saxd :
S L
to reverse which JUGZMEN G v , the said Stateofﬁlabama ........................ frsrreesenrrenane
applied for and obt.ained from this office an APPEAL, returnable to the ......... BEEL e
Term of our ..S¥Preme Court of the State of Alabama, to be held at Montgomery, on the ......
- B e TN . dayof - T T e 19“..-.":.'.:".‘"‘n'exf."‘dﬁd""tﬁé"'ﬁé‘é?swéwéwryﬁﬁ"o'_na" T

having been given by the said ....Ke?mtlt...f].ccpe.:,..Atzor.ne;z..fa:...?.atii:i,anex...QQQI.!@.QT.QI}QEJ .........

R OO , Sureties,

................................................................................................................................................................................

eeeettr et ee e e e ea s me e et et emer s or ...thason. Stone & Chason ——
__________________________________________ » attomeys to appear at the . BOEL oo, Term of our
said Supreme Court, to defend against the said Appeal, if .........50ev. . . think proper.

S ot Witness, AEICE I -DUCK, - Clerk: of the Cireuit Court of-said County, this ...;....... LLEh
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I THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
CASE NO. 9114

STATE O0F ALABAMA, |

Petitioner, i

VS. ]

FRED DEMPSEY and ]
PEARLIE DEMPSEY,

(Claimants %o §

Tract No. 41,
Project S- 60—E) {
i

Respondents.

NOTICE OF APPEAL
Comes now the Petitioner, State of Alabama (Condemnor) in the

above-styled ceuse, and appeals to the Supreme Court of Alsbamaz from
the Final Judgment rendered in this cause in and by the Circult Court
of Baldwin County, Alebama, Law side, on, to-wit, the 10th day of
March, 1970, and in which cause your Petitioner's Motion for New
Trial was over~ruled by a judgment of the trial court on to-wit,
the 27th day of April, 1970.

STATE OF ATABAMA

MacDonald Gallicon

Attorney General
State of Alabama

e
By: //<z914bbézizzf /i;:;?’?lﬂa

Special Assigbent
Attorney General

Attorney For Respondent:
Chason, Stone aznd Chason
Attorneys at Law
Bay Minette, Alabama
SECURITY FOR COSTS -
I, the undersigned, do hereby acknowledge myself as security

) for costs of the appeal above taken by the State of Alsbama (Condemmor)

in thls cause.
| /442;;;;;aé222gg C:;;;TEZéu//

Attorney For Petitione# (Condemnor)

Teken and approved on this
i day of May, 1970.

Clerk Cir@g}% Court, Baldwin County, Alabama
Filed: May // , 1970

/< Z 1 _

Mice J. DﬁEk Clerk. REGISTER




CHASON, STONE & CHASON

ATTORNEYS AT LAW
P, C.BOX 120

BAY MINETTE, ALABAMA 36507
JOHN CHASON
NORBORNE C. STOME, JR.
JOHN EARLE CHASON TELEPHONE 937-2i9t

December 5, 1969

Honorable Harry D'Olive
Judge of Probate
..Bay.Minette, Alabama .. .

Dear Judge D'Olive: Re: State of Alabama vs.
Fred Dempsey, et al.

Would you please have Mrs. Stough make a note
to. let us know who vyou name as commissioners in the
above condemnation proceeding as soon as it is conveni-
ent for her to do so?

_ We will probably want to have a hearing before
the commissioners named by you.

With best regards, we are

Sincerely,

" CHASON, STONE & CHASON

NCS:pjb _ %
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__ DIV. NO.__— CERTIFICATE OF APPEAL. (Civil Cases.)

THE STATE OF ALABAMA

bt

County.

I, Sidee T Smgels » Clerk of the Circuit

Court of Bahrain County, in and for said State and
County; hereby certify ‘that the foregoing pagés numbered from one to

both inclusive, contain a full, true and complete

r

transcript of the record and proceedings of said Court in a certain

cause lately therein pending wherein

was p 1 ain t j-. f f ; and Pleedistet 3-;5‘7""""‘j”‘ mamny G ot e U n T * = m:t‘

were

was Defendant; as fully and completely as ithe same appears of record
in said Court.

And I further certify that the said sSunane of Aigpamn

did on the_ .z day of_ ar , 192 pray for and obtain

an appeal from the judgment of said Court to the SumEne  Louri

of Alabama to reverss said judgment of said

ey S e Tt o ] ey e

Court upon entering into bond with _oemoess o

as surety thereon, which said bond has

been approved by me.

Witness my hand and the seal of said Circuit Court of felrfwi-

County is hereto affixed, this the

day of %7 , 19.©

s

i

Clerk of the Circuit Court of

B hGTLT County, Alabama.

(Code 1940, Title 7, Sec. 767)

Box 475-1 4748 MARSHALL & SAUCK-NASHVIL Lt
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IN THE CIRCUIT COURT OF
- BALDWIN COUNTY, ALABAMA
CASE NO. 9114

STATE OF ALABAMA,
Petitioner,
VS.

FRED DEMPSEY and
PEART.TE DEMPSEY,

(Claimants to
Tract No. L1,
Project S-60-E)

Respondents.

FINAL JUDGMENT

This cause coming on to be heard by the Court on this the 10th
day of March, 1970, now come the parties and their respective attor-
neys of record and it appezring tc the Court from the stipulation of
the parties made and entered into cn this day and filed in this
cause, that on the 7th day of November, 1969, an applicetion was
filed in the Probate Court of Baldwin County, Alabema, by the State
of Alabama, sseking to condemn certain lands therein described for
the uses and purposes therein averred, and that subsequent thereto
proceedings were had in the Probate CGourt of Baldwin County, Ala-
bama, and that the necessary action £0 properly effect the appeal
from the Probate Court of Baldwin County, Alabama, in acccrdance with
all the statutes and laws in such cases made and provided, to the
Circuit Court of Baldwin County, Alabams, were made, and that said
Court did enter an order of condemnation of the lands described in
said application and which are hereinafter described, and that on the
21st day of January, 1970, the State of Alabama, appezaled from said
order of condemnation to this Court and demanded a trial by jury, and
the State of Alabama having this day in open Court and in said stipu-
lation amended its application and prayer for relief to acquire an
easement for public road purposes as opposed to the fee simple title;
- and it further appearing to the Court from the stipulation of the part-
ies hereinabove referred to that the only issue is this proceeding
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is the damages and compenéation, if any, to which the Defendant
landowner 1s entitled and that an order of condemnation should be
entered condemning the lands hereinafter described for the uses
and purposes set forth in the application as amended, which is
now on file in this Court..

And now comes a jury of twelve good and lawful men, to—wit:
Origin Hall, and eleven others, and the issue of the amount of
damages and compensatlon, if any, to which the landowners are en-
titled having been submitted to them, did refurn a verdict in words
and figures as follows:

"We, the Jury, find in favor of the landowners,
and sssess the demages at $12,000.00."

ORIGIN HALTL
Foreman

And the Court having considered all of the above is of the
opinion and judgment that an order or judgment of condemnation
should be here entered conditioned upon the payment by the State of
Alabama to the Clerk of this Court for the use and benefit of the
Defendant landowner of the sum aforesaid; it is, ftherefore

ORDERED, ADJUDGED AND DECREED by the Circuit Court of Baldwin
County, Alabama, as follows:

1. That the application of the State of Alabama for the con-
demnation of the lands, rights and constructiocn, hereinafter des~
cribed be, and the same are hereby granted, and that the Propersy
described in Exhibit "A" attached hereto, and by reference nade a
part thereol as thougﬁ fully set forth herein, be, and the sanme is
herety condemned for the use by the State of Alabama as a right of
way for a public road purposes, and the rights therein are hereby
divested out of the landowner and into the State of Alabawa, upon
the payment by the State of Alabama of the sum hereinafter ordered

and decreed to be paid.




2. That the damages and compensation to which the Defendant
lendowners in this case, Fred Dempsey and Pearlie Dempsey, are en-
titled is hereby fixed at the sum of $12,000.00, which said sum is
hereby ordered to be paid by the State of Alabama to said Defendant
landowners, and that upon the peyment of said amount by the State
of Alebama to said landowners the condemnation of the. lands herein-
above described shall be and become effeciive.

3. Thet the State of Alsbama pay the costs of this proceeding

:a"

(62
DATED THIS _Z& dey of March, 1570.
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FEXHIBIT "A"

. The following described property, lying and being in Baldwin
County, Alabama, and more particularly described as follows:

And as shown on the right-cf-way map of Project No. S-60-E
as recorded in the Office of the Judge of Probate of Baldwin County:

PARCEL NO. 1: Commencing at the northeast corner of the SE of SWi,
Section 5, Township 2 Southi Range 3 HKast; thence southerly along the
cast line of said SE# of SW%, the east property line, a distance of
975 feet, more or less, to a point that is 85 feet northeasterly of
and at right angles to the construction centerline of Project No.
S~60-F and the point of beginning of the property hersin o be con-
veyed; thence continuing southerly along said east property line

a distance of 150 feet, more or less, fo the south proverty line, th-
ence westerly along sald south property line (crossing the centerline
of said project at approximate Station 643+53) a distance of 12k feet,
more or less, to a point that is 90 feet southwesterly of and at right
angles to the centerline of said project; thence N 23° LA' 307 West,
parallel to the centerline of said project, a distance of 55 feet,
more or less, to a point that is 90 feet southwesterly of and as right
angles to the centerline of said project at Station 6L4+50.05, said
point also being 90 feet southwesterly of and ai ri%ht angles to the
construction centerline of said project at Station 644+50.05; thence
porthwesterly along a curve to the right (concave sasterly) having a
radius of 4,018.98 feet, parallel to said. construction centerline, =z
distance of 152 feet, more or less, fo a point that is 90 feet south-
westerly of and at right angles to said construction centerline at
Station 646+00; thence furn an angle of 90° 00! %0 the right and run
a distance of 25 feet; thence northwesterly along a curve to the right
(concave northeasterly) having a radius of 3,998.98 feet, parallel fo
said construction centerline, a distance of 938 feet, more or less, to
the north line of said SEi of SW%, the north property line: thence
easterly along said north property line (crossing said construction
centerline at approximate Station 655+15) a distance of 182 feet, more
or less, to a point that is 120 feet northeasterly of and at right
angles to said construction centerline; thence southeasterly aleon

& curve to the left (concave easterly) having & radius of 3,808.9%
feet, parallel to said consfruction centerline, a distance of 3 Teet,
more or less, to a point that is 120 feet noritheasterly of and/at
right angles to said construction centerline at Station 655+00; thence
turn an angle of 90° 00! to the right and run & distance of 55 feet,
more or less, to a point that is 65 feet northeasterly of and ai right
angles to sald construction centerline at Station 65§+OO; thence south-
easterly along a curve to the left (concave easterly having a radius
of 3,866.98 feet, parallel to said construction centerline, a distance
of 890 feet, more or less, to a point that is 65 feet northeasterly of
and at right angles o said construction centerline st Station 6L6+00;
thence furn an angle of S0° 00' to the left and run a distance of 20
feet; thence southessterly-along a curve to the left (concave easterly)
having & radius of 3,843.98 feet, parallel to s2id construcition center—
line, a distance of 118 feet, more or less, o the point of beginning.

Said strip of land lying in the SEX of SW:, Section 5, Township
2 South, Renge 3 Fast and containing 3.61 acres, .more or less.

Yo ] sy
i {_jf ;&{:E c{-?g




Exhibit "a"
Page 2 -

PARCEL NO. 2: Commencing at the northeast corner of the SEi of
SWk, Section 5, Township 2 South, Range 3 Fast; thence southerly
along the east line of said SEz of SW% a distance of 1,125 feet,
~more or less, to the south property line, thence westerly slong
sald south preperty line (crossing the centerline of Project NO.
S-60-F at approximate Station 643+53) a distance of 210 feet to
the east property line; thence southerly alcong said east property
line a distance of 164 feet, more or less, to a point that is 35
feet northerly of and at right angles tc the centerline of a Co-
unty Road and the point of beginning of fthe property herein to
be conveyed; thence westerly, parallel to the Centerline of szid
County Road, a distance of 89 feet, more or less, to a point that
1s 35 feet northerly of and at right angles to the centerline
of gaid County Road at Station 6+50; thence turn an angle of 90°
00" to the left and run a distance of 5 feet to the present north
right-of-way line of said County Road; thence easterly along se2id
present north right-of-way line a distance of 89 feet, more or
less, to the east property line; thence northerly along said east
groPerty line a distance of 5 feet, more cor less, to the point of
eginning.

Szid strip of land lying in the SEx of SWi, Section 5, Town-
ship 2 South, Range 3 East and containing 0.01 acres, more or
less.
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" THE STATE OF ALABAMA - - - - - JUDICIAL DEPARTMENT
THE SUPREME COURT OF ALABAMA

OCTOBER TERM, 1970-71

" State of Alabama

1 Div. 632 | v.

'Fred Dempsey, et al.

Oy

-

Appeal from Baldwin Circuit Court

McCALL, JUSTICE.

This is an eminent domain procéeding filed by the
appellant, State of Alabama, to acquire a right-of-way across
a tract of land owned by the appellees for a public road with

free access. The commissioners in the probate court made an




award to.the appellees and an order of condemnation was entered.
" The State appeéled to the circuit court and demanded a trial by
jury.

In the circuit court, there was a jury verdict and
judgment entered thereon in favor of the landowners. The
. appellant, the State, filed a motion for a new trial which was
overruled. Now, it has appealed from the final judgment and
the action of the court overruling its motion for a new trial.

The appellant makes 13 assignment of errorsomn the
record, and of these, it has elected not to argue assignments
No. 1, 8, 9, 11 and 13. Consequently, we will not consider
these assignments in view of Rule 9, Revised Rules of Practice

of the Supreme Court, 261 Ala. XIX, XXII, which states that

assignment.of errors not substantially argued in brief will be
deemed waived and will mot be considered by the court. Alabama

Power Co. v. Scholz, 283 Ala. 232, 215 So. 2d 447; Cook V.

Latimer, 279 Ala. 294, 184 So. 24 807; Smith v, Jackson, 277

 Ala. 257, 169 So. 2d 21; Stevens v. Thompson, 279 Ala. 232,

184 So. 2d 140; Hoyt v. Hoyt, 276 Ala. 208, 160 So. 24 492.
| Assignment of errors 2, 3 and 4 are as followé:
"2. For that the verdict of the jury
is not sustained By the great preponderance
of the evidence.
"3. For that the vérdict of the jury

in its award of $12,000.00‘is excessive in

amount.




"4. TFor there is error in the verdict

of the jury in that it erred in giving too

great amount, to-wit, of $12,000.00, of

recovery by the property owner."

While the appellant appeals from the final judgment
and.the judgment ovgrruling its motion for a mew trial, there
is no assigmment of error that the trial court erred in over-
ruling the appellant's motion for a new trial, or an assignment
that otherwise could put the trial court in error because of
this adverse ruling to the appellant. Therefore the adverse
ruling on the motion for a new trial is not before us. The
assignment of errors 2, 3 and 4 above ;et out are mnot sufficient
to present for review the trial court’s action on the motion
fo? a new triai. mSuch assignment of errors are not adequate
in that regard and present nothing for this court to review
since they do not allege error fér failure to grant the motion

for a mew trial, nor do they allege error by the trial court

' in any respect. State v. Young, 281 Ala. 349, 202 So. 2d 714;

Doughty v. City of Fayette, 278 Ala. 121, 176 So. 2d 481l; King

v, Jackson, 264 Ala. 339, 87 So. 2d 623. It should be observed

that it is essential for .assignment of errors to be predicated
on adverse rulings of the trial court, and when they are not

so predicated, they will not be comsidered. Central of Georgia

Ry. Co. v. McDaniel, 262 Ala. 227, 78 So. 2d 290, National Ass'’n

for Advancement of Colored People v. State, 274 Ala. 544, 150

So. 2d 677; Andrews v. May, 277 Ala. 248, 168 So. 24 619;

Thornton v. Tutt, 283 Ala. 72, 214 So. 2d 425; Cotton v. Hearon,

41 Ala. App. 425, 133 So. 2d 677.




None of the above assignments states.that the court
erred, nor do they show any way in which the court erred.

Roan v. Smith, 272 Ala. 538, 133 So. 24 224. Assignment 4

charges error in the verdict of the jury in that it erred in
giving too great an amount of money. This does not charge
any erroneous action on the part of the court. In Mulkin v.

McDonough Construction Co. of Gedrgia, 266 Ala. 281, 282,

95 So. 2d 921, this court said:
" % % % Only adverse rulings of the

trial court are subject to an assignment

of error and reviewable om appeal. * * * '
Assignment 4 predicates error on the part of the jury, not on
any adverse ruling of the court which alone stands to be put
in error. Assignments 2, 3 and 4 are therefore ineffectual.

Appellant's assignment of errors 5, 6 and 7 are all
addressed to the action of the trial court in withdrawing,
after first admitting in evidence over the appellees' objection,
. a paper writing or memorandum, prepared by the witness Roderick
Stevens. This memorandum contained a list of comparables,
used by Stevens, and showed how he arrived at his valuation
of the subject property. Before its tender, he had testified
to the matters set forth in his memorandum. We find no error
in the court's action. Admission of such a memorandum has
been held to be a matter within thé sound discretion of the
trial judge. It would not have constituted reversible error
to have denied its admission in the first instance, Shelby Co.

v, Baker, 269 Ala. 111, 110 So. 24 896, so if, on reflection,




the trial judge's better judgment prompted him to reverse his
former decision on the question of the instrument's admissi-
bility, that too was an exercise of his sound discretion. We
think that since the law gives the trial judge judicial dis-
cretion to act in the premises in the first instance, it
likewise gives him discretion to act in the second instance,
so we hold that it was within the sound discretion of the
trial judge to withdraw the exhibit.

The appellant's remaining two assignment of errors,
being No. 10 and No. 12, concern us with the refusal of the
trial court to give to the jury appellant's requested written
charges 4 and 6 which undertake to charge on the measure of
damages and compensation to which the property owners are
entitled, if any, for the taking of their property.

We think the trial judge substantially and fairly
covered the law on the subject of these two charges in his
general oral charge, to which no exceptidns were taken, wherein
he charged the jury as follows:

"ox *-* The general rule is that

the property owner is entitled ~- or the

measurement of his damages 1s the differ-

ence between the fair and reasonable

market value of his property just p¥ilor

to the taking and in thié case that was

November 7, 1969, and the fair and

reasonable market value of that part

remaining after the taking, assuming




¢ ' that the roéd had been completed as .it
was projected and planned and shown to
- you by the evidence here. As I séy,
the difference between the fair and
reasonable market value of the property
. just immediately before the taking and
the fair and reasonable market value of
the part left immediately éfter the
taking, giving in effect to any en-
hancement, if you believe from the evi-
dence there was any enhancément, and
- damages to the part remaining that 1is
the part the landowner 1is entitled to
feceive as fair, just and adequate
compensation. * ok kY |
This portion of the coﬁ;t's_oral charge is in ac-
cordance with the law on the measure of &amages as announced

in State v. Stoner, 271 Ala. 3, 122 So. 2d 115; St. Clairx

County v. Bukacek, 272 Ala. 323, 131 50. 2d 683; McClendon

v. State, 278 Ala. 678, 180 So. 2d 273; and State V. Walker,

281 Ala. 182, 200 So. 2d 482. Therefore there was no error

in refusing to give these requested written charges, the
ﬁatter having been covered in the court's general oral charge.
Tit. 7, § 273, Code of Alabama, 1940, and the numerous cases
there cited in annotations to note VII; Ala. Digest 184, Trial,
Key No. 260 (1) et seq. The judgment of the trial court 1is

- affirmed.

AFFIRMED.

Merrill, Harwood. Bloodworth and Maddok, JJ., concur.
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THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19_7 0-71
lst Div. No 632

To the Clerk Register of the Circuit Court,
Baldwin

County—Greeting:

Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between

State of Alabama Appellant._,

and
Fred Dempsey and Pearlie Dempsey

s Appellee&..,,'

wherein by seid Court it was considered adversely to said appellant , were brought before the

Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Supreme Court, on the

22nd day of October )1970

, affirmed said cause, in all respects, and

ordered that appellant ,, _The State of Alabama,

Fwretice fordhezcoste—af=eppeal, pay the costs of appeal in this Court and in the Court below
for which costs let execution issue.

Aciexfrtiescertifhadn itk apprarok Sl R o K e e R Rt SRR R R 0k R X et IR
R I o N A R R B R e ot e K R B O S T R R RO E.

Witness, J. O. Sentell, Clerk of the Supreme

Court of Alabama, this the _,.__‘g..g_ic_z“_ day
Oetober™

);, Q /i)!/i&, 4

Cle?k f the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

October Term, 19.70-~71

_1lst Div., No.._ 632

State of Alabama
' Appellant,

V8,

Fred Dempsey, et al.

Appellee.8
From Baldwin Circuit Court.
No. 9L14
CERTIFICATIE OIf
AFFIRMANCE
The State of Alabama, l
Filed
County. : ,
this 19
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