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LILLIE BELL PRICE MALCNE,

I
Pleinti ff i o7
-V i BALDWIN COUNIY,
JACX M. PONDER, SR., ¥ ATABAIMA
Defendant I AT TLAW NO.

COUNT ONE

The plzintiff, who 1s the mother of BARBARA FAYZ PRICE,
2 minor under the age of twenty-cne (21) vears (and whose
father is deceased), claims of the defendant FLFTEEN THOUSAND
% No/100 ($15,000.00) DOLLARS damages, for thait, heretofore,
and on, to-wit, the 12th day of September, 1552, the defendant
did own and possess an automobile which he did then and there
loan to his son, JACK MANN PONDER, JR., and did then negligently
permit the said JACK MANN PCNDER, JR., to take and drive the
same for his own personal pleasure and entertainment, and for
the personal business of the sald JACK MANN FONDER, JR; and
plaintiff further avers that the said JACK MANN PONDER, JR., was
wholly incompetent and unfit to drive sald automoblle, as was
then well known %to the said defendanb; thet on sazid date and on
gaid occasion the said JACX MANN PONDER, JR., being so possessed
of said automobile, and in sole control of its operation, did so
carelessly, negligently and ilmproperly operate said autcmoblile
on and along Highway 89, a public highway in the County of
Baldwin, Alabama, at a point approximately 1.6 miles South of the
Grand Hotel at Point Clear, Alabamz, that he caused defendant's
automoblile to run off the edge of the said highway, to cverturn
" and capsize, projecting and hurling the plaintiffis said minor
daughter {who was then and there riding in said automobile with
the aforesaid JACK MANN PONDER, JR., as his guest and invited
passenger) from said car to the ground, critically and severely
injuring plaintiff's aforesaid minor daughter, and as a dirsct
and proximate conseguence of defendant's negligence as aforesaid,

plaintiff was dameged as follows: she was deprived of the




affection, companionship and services of her said minor child

for a long period of time, was forced to expend vast and sub-
stantial sums of money in and about the treatment of the injuries
of her said minor daughter, inciluding doctors! and surgeons’
‘fees, nurses compensation, hospital charges, was compelled also
To expend additional sums of money for necessary medical
appliances and therapeutic devices including, but not. limited

to, wheelchairs, braces, crutches and casts, was 2lso compellied
to expend great sums of money in and about the purchase of
necessary medicines and pharmaceuticals reguired tTo treat the
injuries aforesaid, and will, in the future, be required to expend
vast and substantial amounts of money in and about the rfuture
treatment and convalescence of her said daughter's injuries as
hersinbefore described, all to the plaintifffs damage as afore-

said, hence this suit.

COUNT TWO

The plaintiff, the mother of BARBARA FAYE PRICE, a minor
under the age of twenty-one (21) years {and whose father has
deceased) claims of the defendant the furiher and additional
sun of FIFIEEK THOUSAND & No/100 ($15,000.00) DOLLARS, as damages,
for that, heretofore and on, to-wit, the 12th day of September,
1952, the defendant was the owner of a mobtor car of tremendous
welght and great power which he had allowed his son, JACK MANN
PONDER, JR., to operate. The said JACK MANN PONDER, JR., on
the date afcresaid was, and a long time had been, 2 careless,
incompetent, indifferent, heedless and reckless driver of such
car, so that said car, iﬁ his hands was.a déﬁéégéﬁs and déédlj

agency, of which said fact defendani had been duly informed; vet,

o

with full information of such facts, he allowed his sald son %o
vropel the sald car on and along Highway €9, a public highway in
the County of Baldwin, Alabama, at a point approximately 1.6
miles from the Grand Hotel at Point Clear, Baldwin County, Ala-
bama, at will, and intrusted its management and operation to
him, and on the day and place aforesaid, while his said son was
engaged in operating sald car on and along said highway, and
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while plaintiff's aforesald minor daughter was riding in the
sa2ld car as a guest and invited passenger of The said son, the
sald JACK MANN PONDER, JR., so negligently, heedlessly,
incompetently, recklessly, wrongfully and indifferently conducted
himself with respect to the operation of the s2id car, that he
ran the same off the edge of the sald pavement, causing the same
to capsize and overturn, upon -and into the person of the plaintiffts
said minor daughter (who had been thrown from the car by the over-
turning thereof as alleged); grievously and critically injuring
the plaintiff's said minor daughter, and as a direct and proximate
consequence of defendant's negligence aforegsald the plaintiffl
was damaged as follows, to-wit: she was deprived of the affection,
companionship and services of her szid mincr child for a long
period of time, was forced to expend vast and substantial sums
of money in and about the treatment of the injuries of her said
minor daughter, including doctors! and surgeonst fees, nurses'
compensation, hospital charges, was compelled aiso to sxpend
additional sums of money fof neceésary medical ép?liaﬁceé.and
therapeutic devices including, but not limited o, wheelchalrs,
- braces, criuches and casts, was zlso compelled to esxpend great
sums of money in and about the purchase of necessary medicines
and pharmaceuticals reguired to treat the injuries aforesaild,
and will, in the future, be required to expend vast and substantial
amounts of money in and about the future treatment and convales-
cence of her said daughterts injuries as hereinbefore described,
all to the plaintiffis damages as aforesald, hence this sult.
COUNT THREZS

-~ the mother of PARRBARA FAVE PRICE, a minor {(whose father is dead),
Plaintiff/claims of the defendant the further and additional

sum of FLFTEEN THOUSAND & No/100 ($15,000.00) DOLLARS as damages,
for that heretofore, and on, to-wit, the 12th day of September,
1952, the defendant did own =nd possess an automobile which he

did then and there loan to his minor son, JACK MANN FCNDZR, JR.,

a2 youth under the age of twenty-one (21} years, and did negligently
vermit and allow the said JACK MANN PONDER, JR., To take and

drive the same for his own personal pleasure and entertainment,

-3~




although, as plaintiff avers, the said JACK MANN PONDER, JR.,
was wholly Iincompetent aﬁd unfit to drive said automoblile, as
was then well known to sald defendant; that on said date the
said JACK MANN PONDER, JR., being so possessed of said sutomobile,
and in sole control of its operation, did so carelessly, in-
competently, negligently and improperly operate sald automobile
Southwardly on and along U. S. Highway 89, a public highwey in
Baldwin County, Llabama, 2t a point approximately 1.6 miles

from the Grand Hotel at Point Clear, Alabama, that it was caused
to run off the edge of said highway, %o capsize and overturn,

to hurl the person of the said.plaintiff‘s minor daughter, whoe
was then and there riding in said automobile as a guest and
invited passenger of the said JLCK MANN POXNDER, JR., from the
sald automobile To the ground, and did cause or allow the said
overturﬁing automoblile to strike said plaintiff's minor daughter,
severely and critically injuring her, and as a direct and
proximate conseguence of which said negligence of the defendant
as aforesaid, the plaintiff was damaged as follows: she was
deprived of the affection, companionship and services of her
said minor child for 2 long period of time, was forced to expend
vast and substantial sums of money in and about the treatment of
the injuries of her said minor daughter, inecluding doctorst! and
surgéonsT fees, nurses' compensation, hospital charges, was
compelled also Lo expend additional sums of money for necessary
medical appliances and therapeutic devices including, but not
1imited to, wheelchairs, braces, crutches and casts, was also
compelled to expend great sums of money in and about the purchase
of necessary medicines and pharmaceuticals required to treat the
injuries aforesald, and will, in the future, be required to
expend vast and substantlizal amounts of money in and about the
future treatment and convalescence of her sald daughter's in-
juries as hereinbefore described, all to the plaintiff's damages

as aforesaild, hence this sulf.

-




COUNT F¥OUR

the mother of BARRBARA FLAYE PRICE, a minor (whose father is dead},

The Plaintiff felaims of the defendant the further and
additional sum of FIFTEEN THOUSAND & No/100 {$15,000.00) DOLIARS,
as damages, for wantonly injuring the plaintiff in Baldwin
County, Alabama, on, to-wit, the 12th day of September, 1952,
in this: that at said time and place defendant waes the ocwner
of a motor car of tremendous welght and.great power which he
vpermitted and suffered his minor son, one JACK MAWN PCNDER, JR.,
to operate and drive without restraint upon the public highways,
and which said motor car, if entrusted +o one who was wholly |
incompetent and unfit to operate the same, became end was a
dangerous instrumentality and a deadly agency which would probably
inflict injury to members of the publiic, including this plaintiffis
said minor daughter, who might be riding as a passenger in said
car, or using the public highways, which fzct waé well known to
defendant at all times herein involved; plaintiff further avers
that at said time, and for a long time oprior thereto, the
defendant's gaid son was wholly incompetent and unfit to drive
and operate said motor car, as was then a2lso well known %0 said
defendant; plaintiff further avers that at said time and place,
and for a long %ime prior thereto, it was the custom and practice
of the salid son, when operating said motor car, to invite and
solicit as guests to ride with him, members of the public,
including this plaintiffts said minor daughter, which fact was
also well known to sald defendant. Plaintiff avers that notwith-
standing such facts and such knowledge, and notwithstanding
defendant's full knowledge and consciousness that injury would
likely result to the members of %he public, including this said
plaintiff's minor daughter, from suffering or allowing said son
to operate szid motor car as aforesaid, and with reckless
indifference to the consequences thereof, defendant intentionally

and wrongfully, and omlitting his known duty %o restrain or orevent

-5~




the same, on the date aforesaid, permitted and allowed his

said son %o propel szid car on and along Eighway 89, a public
highway in Baldwin County, Alabama, at will, andé entrusted its
management and operation to him, the said son, and fo solicit

28 guests members of the public, including this plaintiff's

said minor daughter, to ride as passengers with him in said

motor car, and while said incompetent son was thus operating said
car at said time and place, averred, at a2 point on said highway,
to-wit, 1.6 miles South of the Grand Hotel at Point Clear,
Alebama, and while plaintifffs said minor daughter was riding

in said car as-an invited guest of said son, at a high and
reckless rate of speed, to-wit, in excess of sixty (60) miles

an hour, in the night time, in 2 heavy and driving rainstorm,

and while said highway was wet and slippery, and being incompetent,
unwilling or unable to manage said car and keep the same under
control, the sald JACX MANN PONDER, JR., caused or allowed said
automobile to overturn, ¢ritically and severely injuring plaintiiltis
sald minor daughter and damaging plaintiff in the following
particulars: she was deprived of the affection, companionship

and services of her said minor child fer & long period of time,
was forced to expend vast and substantial sums of money in and
about the treatment of Tthe injuries of her said minor daughter,
inciuding doctorst? and surgeons' fees, nurses' compensation,
hospital charges, was compelled also to expend additlonal sums

of money for necessary medical appliances and therapeutic devices
including, but not limited to, wheelchairs, braces, criuches and
casts, was also compelled 4o expend great sums of money in and
a6t the purchase of necessary medicines and pharmaceubicals
reguired to treat the injuries aforesaid, and will, in the ture,
be reguired to expend vast and substantial amounts of money in
and about the fubure treatment and convalescence of her said daughter's

injuries as hereinbefore described, all as a direct and proximate




result of the defendani's negligence as aforesaid, hence this

suit.

Plaintiff respectfully demands & trial by jury.

HOLBERG, TULLY & ALDRLIGE
g

Service of process may be
hzd on the defendant at one
of the following addressés:

White Avenue (2nd West of
Summit), Falrhove, Alabamaj;
or Ponder Plumbing Company,
35 North Section St.,
Fairhope, Alabama.




C. C. LAW 6.-2500--9-52

" The State of \Eabama o CIRGUIT GCOURT

BAIDWIN JIIOBIEE COUNTY

‘. To any Sheriff of the State of Alabama:

You are hereby commanded to summon

_JACK M PONDER, SRe.

Bgldwin

to appear Wlthln thlrtv days from serwce of th1s process, in thc ercult Court of/m Countv

A}abama, at the place of holdmv the same, then and there to ans“ er the comp]amt of .

TILLIE. BEIL PRICE HALONE ?

Allce J. Duck ‘ J 2 '
Wltness TPk X R e ikt Clerk of qazd (‘ourt thzs Y . day of \,;Sennemoer. ..... . 19 55..

Attest

* $.* * F &%
SHERIFF’S RETURN
Received ... . .. Day of 4 e ,f19 ey @nd 0N e Day

of - et e » 19 ., T served a copy of

the within .. ... R e OV

b}v Service on N ) o . ) v M;'-“:-ﬁ-.--v:-“Minmmmwn”" N B u“ _

W XEHIRUCRRBE, SHERIFF
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IN THE CIRCUIT COURT FOR THE TWENTY-EIGHTH JUDICIAL CIRCUIT
F

OF ALARAMA
LILLIE BFLL PRICE MALONE, -
Plaintiff, {
vs. i AT TAW NO. 2083
 JACK MANN PONDER, SR., !
S '"Défeﬁééﬁé;”"' .

MOTTON T0 QUASH PROCESS

| Yot g st sl ikl %oy
Comes nowmm\? PONDER, J .ﬂand shows unto the %

: . ) . éf
Court that heretofore, on, to-wit, the Zé%‘ day of September,

1953, there was served on him a summons and comnlaint in the
above styled cause by the Sheriff of Baldwin County, Alabama,
and that said Sheriff made his return stating thet said orocess

had been executed by sérving a cooy on JACK MANN PONDZR, SR.

when in truth and in fact, said vrocess had not heen served on
v Yale Jaloey
. JACKA™AXS) PONDFR, SR. but had been served on/Bsm AN PONDRR, Jn:
QAT PONDTR, SR. bub had been served on/SRSXANN PONDER, Jri

_ e
S YANN PONDTR, JR. is the father of/f&s% JANN POWDER, ITT,;
JANN PONDER, SR. is deceased; and that said process was not
served on the defendant in this cause but or/fliss EANE»?ONDER,~JR,-

who is not the defendant in this causs.

WHEREFORE, PRIEMISES CONSIDERED,Q%géégyéNN PONDER, JR.
vrays this Honorable Court:

1. That said orocess issued out of said Court znd served

on §&=y, MANN PONDER, JR. be cuashed.

2That e return made by the Sheriff to said vrocess
be amended to sveak the truth.

3 For-such other, further-or different relief to whieh
he may be entitled in the oremises.

TCKERS
vtornevs




STATE OF ALABAMA,
COUNTY OF BALDWIN.

Personally apveared before me, the undersigne

Notary Public in and for said County in said State,
MANN- PONDER, -JR. who being by me first duly sworn,devoses. . . . .

and says:

13

hat he has read the foregoing motion and thet the

erein are true.

Iy
1))
Q
IS s
n
1]
ot
HiH
ct
[{)
o
<t
o g

B T NN B T
1"giﬁﬁffﬁ\ ONDER, JR_

Subscribed and sworn to before me

this the ¢ day of October, 1053.

"”’4¥;q§Qd[;77 P

Notary\?nblic, Beldiwin County, Alabzma







M THE CIRCULT CQURT
OF BALDWIN COUNTY,

VS~ ALABAMA

JACK M. PONDER, SR., AT LAW N0, 2083

ANSWER TO DEFENDANT!S
MOTION TO QUASH PRCCESS
AND MOTION FOR LEAVE TO
AMPND ORIGINAL COMPLALNT

Defendant

Now comes plaintiff in the above-entitled cause and for
answer to the motion to guash process therein, and further as
grounds for her hereinafter described motion for leave to zmend,
represents and shows unto this Fonorable Court as follows:

1. FHaving insufficient personal knowledge either to admit
or controvert the allsgations of said motion to quash ©to the
effect that the full, true and legzl name of the de fendant,
surnamed Ponder, charged with negligently causing, permitting

or allowing injury tg plain?if:fs minqr daughter to plaintiffrs
damage, in the original complaint 1s "Jabez iMann Fonder, Jr.,"
instead of "Jack M. Ponder, Sr.," as denominated in the origihal
complaint, plaintirff respectfully denies the zllsgations of

sald motion to gquashk and demands strict proof thereof,

2. Purther answering plaintiff saith that the fact, 1f it
be a fact, that the said defendant in this cause is misnamed in
the original complaint or the siwwnons issued thereon, has not
altered, and does not alter, the fact that the said complaint and
Summons were correctly, properly and lawfully, personall ssrved
upon the 1nd1V1dua1 %o wbom t%ey Were dlrected and tbe 1nd1v1dua1
.“ubon wbom they were 1ntenueq to be served said 1nd1v;dual
(the alleged signatory of the motion to quash) being the same
person who is charged with negiigently injuring this plaintiffis
minor daughter to the plaintiff's demage, all as more fully
appears in the original complaint on file and served by copy on
said defendant, now alleged to be named "Jabez Mann Ponder, Jr."

3. Further answering, plaintiff saith that if said
individual defendant, charged in the instent cause with negligently

injuring this plaintiff's minor daughter to the damage of plaintiff,




and served with legal process thereon, is, in truth znd in fact,
correctly and legally named Wabez Mann Ponder, Jr.," as set

forth in said motion to guash, he is alsoc known, and has for many
years been known, in the County of Baldwin, Alabama, and slsewhere,
by the several other names of "Jack Ponder” and "Jack Marn Fonder,
Sr."

Nu,__Furkher_answering, plainti fL saith that the owner of the
automoblle who negligently cauvsed, permitted or a2llowed the

injury to this plaintiff's wminor daughter to plaintiff’s damage

in Baldwin County, Alabama, on, to-wit, the 12th day of Sevptember,
1952, all as more fully appears in the original complaint on

file in this cause, is an adult, over the age of twenty-one (21)
years, is surnamed "Ponder" and is the father of a2 minor son

over the age of eighteen {18) years, 2lso surnamed "Ponder®, which
said son was operating an sutomobile in which this plaintiffts
minor daughter was injured to the damage of plaintiff, as described
in said complaint; that this said adult defendant is the only
madtlt:iﬁéividﬁﬁl.néﬁéé *fbﬁéer“ who oﬁned.an.automobile which was

4

being operated by a2 minor son and in which this plaintifft's minor
daughter was injured at the time and place complained of in the
sald complaint; that the father of this said adult defendant is
dead, so that, notwithstanding sald adult defendant!s election To

describe himself as "Jr.," and further notwithstanding said adult

defendantt!s election to describe his father as "Sr.," in truth
and in fact there exists no individual named “Ponder, Sr.," and
therefore said adult defendant is ccrrectly surnamed and descrived

in the original complaint, and The summons 1lssued Therecn, as

“Ponder, Sr.”

I

S. Fufﬁher_answering, plaintif?f saith that the defendant,
surnamed "Ponder™, upon whom service of process was had in this
cause on, to-wit, the 12th day of September, 1953, is, in truth
and in fact, the same individual against whom this suit is filed,

and none other, and is the same person who ownéed an automobile which

was operated by his minor son at the time and place described in the

L]

original complaint, and the same person wWhom plaintiff charge
negligently injured her minor daughter to the damage of plainiif?

-2-




in the manner andé form described in the complaint, so that the
summons and complaint were vroperly and lawfully served on the

isnomer,

f

proper party defendant, irrespective of any error or

i

i1f any there be, in describing him in said complaint and summons
as "Jack M. Ponder, Sr.," instead of "Jabez Mann Ponder, Jr.,"
which is now alleged to be his full, complete and legal name in
thé”éfﬁféééid.motioﬁ.to quash.

6. Further answering, plaintiff saith that there is, and
wes, only one adult defendant who owned an automcbile which was
operated by his minor son wherein plaintiff's minor daughter was
riding, and who allegedly negligently injured plaintiff's said
minor daughter by allowing or permitting the said minor son to
operate the said aulomobile at the time and place and under the
circumstances described in the said original complaint in this
cause, and that such defendant is, and was, the same verson against
whom this complaint was filed, and the same person upon wWhom Was
~88rvaed the-éummons and original complaint herein, on, to-wit, the
12th day of September, 1953, in the Town of Feirhope, County of
Baldwin, State of Alabama, and further, that these facts obtained
in truth and in fact, irrespective of whether szid defendant's
full, true and legal name is "Jack iMann Ponder, Sr.," as set
forth in the original complaint, or "Jabez Mann Ponder, Jr.," as
is alleged in the said motion %o quash.

WHERETORE, plaintiff heving fully answered the said motion
to quash process, and it fully appearing from said answer that
service of process has bsen properly and lawfully had upon the
correct individual adult defendant, notwithstanding the alleged
~misnomer, if any there be, in the original complaint and summons,
plaintiff respectlfully moves this Honorable Court as follows:

(1} To grent plaintiff leave to amend her original complaint
and summens, both as to caption and econtent, to correctly reflect
and incorporate the alleged full, true and correct name of the
said adult defendant, all as more fully appears in the amended

complaint which is filed contemporaneously with this answer and

motion;




(2) Pleintiff further prays that the sheriffis return on
the process and all other pertinent court records in this cause
be corrected to reflect the aforesaid amendment including the
alleged true and lawful name of said defendant; and

(3) That the motion to quash process heretofore filed
in this cause on the 6th day of Ccitober, 1653, be denied.

. HEOLBERG, TULLY & ALDRIDGE
Attornsys for Plaintiff

=

Nember Appearing

STATE OF ATABAMA) '{;Lé;axéigszi:Ziéax i2%%%éi7¢/

T LILLis BELL FRICE MALONE

~COUNTY OF BALDWIN)
Before me, the undersigned zuthority in and for the
i.State and county aforesaid, versonally appeared LILLIE FELL PRICE
.MALONE, who 1¢ known to me, and whose name is signed to the above
~and foregoing answer and motion, and wWho, having been by me first
duly sworn, on oath deposes and says that she is the plaintif?l
~in-the above-entitled cause,; and that she has read the zbove and
foregoing motion, understands the contents thereof, and that the

same are true and correct.

M

i r (B, s

IILLIKW BALL PRICHE MALONE

Subscribed and sworn %o
before me this /&7~ day

of October, 1953.

/%ikzt;,*“_./ﬂt) 2234&**’“x/”" _

— NOTARY FUBLIC, BALDWIN COQFTY, ATARBAMA




Uf' | 1% 1530!
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RLICE . DURK, Blaik
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ITTLLTE BELL PRICE MALONE,
Plaintiff

_V’S -

JACK MANN PONDER, SR.,
Defendant

IN THz CIRCULT COURT
CF BALDWLIN COUNTY,

ALABAMA

AT LAW NO. 2083

AMENDED COMPLATNT

Now Comes the Plaintiff in the zbove-entitled cause and,

with leave of the Court, first had and obtained, amends her 

Complaint in said cause, in manner and form, as follows:

a. By amending said caption

| "IILITE BELL PRICE MALONE,
| | Plaintiff
JABEZ MANN PONDER, JR.,
sometimes called Jack
Fonder or Jack M.

Ponder, Sr.,

- Defendant® -

to read as fellows:

"IN THEE CIRCULT COURT
OF BALDWIN CQUNTY,

ALABAMA

AT LAW N¥C. 2083"

b. By amending said complaint and each count therecf by

inserting at every point therein where appears the name of “Jack

Mann Ponder, Jr.," the following "sometimes called Jack Fonder

or Jackie Ponder or Jabez Marm Ponder, ITI."

HOLBERG, TULLY & ALDRIDGE
Attorneys for Plaintiff

_T_______Bg%‘-f‘vﬂw o

[

Member Appearing
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IN THE CIRCUIT COURT FOR THE TWENTY-EIGHTH JUDICIAL CIRCUIT
OF ALABAMA

LILLITE BELL PRICE MALONE,
Plaintif?f,
e B AT LAW NO. 2083

| JACK M. PONDER, SR.,

g P P g Py

Defendant.

Comes now TAYLOR WILKINS, the duly elected, cualified
and acting Sheriff of Baldwin County, Alzbama, and an officer
of this court,and says that if the return made by him as such
- officer on the summons and complaint heretofore issued herein,
does not spesak the truth, then he, as such officer of this
court, asks leave of the court to amend said return to make

the return speak the truth. {
s 3

TRATOR WILKITNG
Sheriff ofBaldwin County, Alabama







IN THE CIRCUIT COURT FOR THE TWENTY-EIGHTH JUDICTAL CIRCUIT

OF BLAREMVA
LITLIE BELL FRICE MALONE, I
Plaintiff, ¥
ve. f AT AW NOQ. 2083
JACK M. PONDER, °R., 14
Defendant. 7

PLEA TN ABATEMENT

Comes now JABEZ MANN PONDER, JR., avvearing solely znd
svecially for the vurvose of filing this Plea in Abatement and
for no other ourvose, and rleading in abatement to the Complaint,

end each count thereof, sevaratdy and severally, savs:

1. On, to-wit, the 12th day of Sentember, 1953, there
was served on Jabez Mann Ponder, Jr. 2 summons and complaint
in the zbove stvled cause by the Sheriff of Baldm n County,
‘Alabame, and thet said Sheriff mece his return st ng that
said process had been.executéd by serving a2 copy on Jack M.
Ponder, Sr. when in truth and in fact, said orocess had not
been served on Jack or Jabez Mann Ponder, Sr., but had been
served on Jabegz Mann Ponder, Jr.: that Jabez Mann Ponder, Jr
ig the father of Jabez Mann Ponder, IIX,; that Jabez Mann Ponder,
Sr. is deceased; and that said orocess was not served on the de-
fendant in this cause but on Jabez Mann Ponder, Jr. who is not
the defendant in this cause; that Jebez Mann Ponder, Jr. the
varty on whom vrocess was served in this case, is not now known
or ¢ called nor has he ever. been known or called by the name of
Jack Mann Fonder, Sr.; thet the true and correct name of the
varty on whom the process was served in this case is Jabez Mann
Ponder, Jr. Tt is further allezed that there has been a mis-
descrintion of the rarty defendant in this cause, and & misnomer,

in that the true and correct name of the varty souszht to be sued

P o




herein and against whom 2 cause of action has been sought
to be stated is Jzbhez Mann Ponder, Jr.

-

WHEREFORE, Jabez Mann Ponder, Jr. says that this suilt

should be abated and should nct be allowed to vroceed.

L ’ 7

L 7 BT L el
Attt

ornevs for—dabez Mann Ponder, Jr.




STATE OF ALABRAMA,

COUNTY OF RALDWIN.

Personally avpveared befors me, the undersigned Notary
Public in and for said County in ssid State, JABEZ MANN
PONDER, -JR., who being by me first dulyv sworn, deposes and

says:

That he has read ths foregoing Plea in Abztement and
h

that the facts stated t}

Subscribed and sworn to before nme

this the o day of December, 1853.

AL s

No%ﬁry PubligZBaldwin County, Alabama
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IN THE CIRCUIT COURT FOR THE TWENTY-EIGHTH JUDICIAL
CIRCULIT OF ALABAMA

LILLIE BELL PRICE MALONE, X
Plaintiff, I
AT TAW NO. 2083
-VS- [
MOTION T0 STRIKS
JACK M, PONDER, SR., §
_ Defendant ... I

Now comes Plaintiff in the above-entitled cause end moves
to strike the Plea in Abatement therein filed and as grounds
for said motion separately and severally assigns the following:

1. Said plea was not timely filed.

2. Said plea was not filed within the time allowed for
pleading.

3, Said plea was not filed within thirty (30) days from
the service of process together with the 6rigina1 complaint in
said causse.

h. Tt affirmatively appears that the complaint and sumons
in the sbove-entitled cause was served, on, to-wit, September 12,
1953 and that the Plea in Abatement herein was filed on December 1&,
1953 contrary to Rule 12 of the Circuit and Inferior Courts of the
1940 Code of Alabama.

5. It affirmatively appears from the Record in said cause
that the complaint and summons herein was served on defendant on,
to-wit, September 12, 1953, that subsequent thereto and on, to-wit,
October 6, 1953, defendant herein filed in sald cause a Motion to
tuash Process which was subsequently denied; and that, thereafter,
on, to-wit, December 1}, 1953, the instant Plea in Abatement was
filed which is beyond the time allowed for pleading as set forth
in Rule 12 of the C*rcuit and Inferior Gourt Rules in the 1940
Code of Alabama.

6. Tor that said plea sets forth no matter in abatement to
the cause and process in the instant case.

7. It affirmatively appears that the instant suit was served
on the proper party defendant irrespective of his name or designa-

tion.




8. Tt affirmatively appears that the complaint and summons
were properly served on the propser minor defendant irrespective of
his neme or designation.

9. It affirmatively appears that the only distinction allegedly
sat forth in the Ples of Abatement in the designation of the party

defendant is mere decriptio personae and that the proper defendant

has been served in the instant cause.

10, It affirmatively appesrs from the Record in sald cause
that said plea raises no matter not heretofore raised on Motion ®o
Quash filed October é, 1953 and denied by this Honorable Court

on, to-wit, November 17, 1953 and thereforse said plea is irrelevant
end unmecessarily repetitious.

11. Tt affirmatively sppears that said plea is unnecessarily
irralavént, prolix, frivolous, or repetitious, contrary to the
provisions of Title 7, Section 213 of the 1910 Code of Alsbama.

12. Tt affirmatively appears that the complaint in the instant
cause was smended on November 17, 1953 to properly include and
feflect the alleged correct name of this defendant as set forth

in said plea in abatement.

13. .I% affirmatively appears that the Plea in Abatement hereinm-

was filed in this cause to the Complaint as last amended which,

by amendment on November 17, 1953, correctly denominates this

defendant under the name and designation as set forth in said plea.
1. It affirmatively appears from the Record in this cause

that said complaint was amended on November 17, 1953 to set forth

a cause of action againmst: "Jabez Mann Ponder, Jr., some times

called Jack Ponder or Jack M. Ponder, Sr."

BOLBERG, TULLY & ALDRIDGE
Lttorneys for Plaintiff

q%%;%%jt%;(::iJQ—LLAbLJ;Lﬂ
e BY ; .

T hereby certify that I have served a copy of the above
and foregoing Motion to Strike on Hon. J. Edward Thornton,
of Cowunsel to Defendant, on this the 13th day of January, 195h.

7 : | ?
AAAAA o NTAL i
0f Counsel to Plainti
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IN THE CIRCUIT COURT POR THE TWENTY-EIGHTH JUDICIAL CIRCUIT

OF ALABAMA
LILLIE BELL PRICE MALONE, :
Plaintiff :
VSe : AT TAW NO. 2083
JACK MANN PONDER, SR., :
Defendant :
ANSWER

Comes now JACK M, PONDER, JR., and for pleas and
answer to the complaint and each count therecf, separately

and severally, avers:

1. The defendant for answer to the complaint

saith that he is not guilty of the matters alleged therein.

2. The defendant for answer to the complaint

saith that the allegations of the complaint are untrue.

3. At the time and place complained of in the
complaint, the plaintiff; who is the mother of Barbarz Faye
Price (whose father is dead), proximately contributed to the
injuries and damages comrlained of by her own negligence in
this: Plaintiff was in charge of and had supervision over
said Barbara Faye Price, well knowing that plaintiff's said
minor daughter might ride as a guest in an automobile which
would be negligently operated and thereby negligently injure
"plaintiffts said minor daughter, and plaintiff would suffer the
injuries and damages complained of in said complaint; and the
alleged incompetence and unfitness of Jabez Mann Ponder IIT to
operate an autcemobile was then well known to plaintiff, and
plaintiff apprecizting the danger and risk in her said minor

daughter's riding as a guwest in an automebile driven by said




Jabez Mann Ponder III as aforesaid, yet notwithstanding such
knowle dge on the part of vlaintiff and olaintiff's aporecia-
tion of said danger and risk, (A)

plaintiff negligently permitted or allowed her said minor
daughter to ride as a guest in the automobile described in
the complaint, which sald neligence of the plaintiff vrox-
imately contributed to the injuries and damages complainéd of

in the complaint; WHERFFORE plaintiff should not recover,

4. Defendant adovts and incormorates by reference
as and for this plea the allegations in »lea number 3 down to
(4), and in addition thereto the following:
plaintiff negligently failed to prohibit her said minor
daughter from riding as 2 guest in the zutomobile deseribed
in the complaint, which said neligence of the plaintiff prox-
imately contributed to the injuries and damages complained of

in the complaint; WHEREFORE plaintiff should not recover.

'5. Defendant adopts and incofporates by reference
as and for this plea the allegations in plea number 3 down to
(1)}, and in addition thereto the following:
vlaintiff negligently failed to exercise proper parental author-

ity over her said minor daughter to warn or otherwise caution

the automobile described in the comvlaint, which said negli-
gence of the plaintiff oroximately contributed to the injuries
and damages complained of in the comvlaint; WHEREFOREplaintif?

should not recover.

64 At the time and place comvlained of in the
complaint, the plaintiff, who is the mother of Rarbara Faye
Price (whose father is dead), proximately contributed to the
injuries and damages complained of by her own negligence in
this: Plaintiff was in cherge of and had supervision over

said Barbara Paye Price, well knowing that plaintiff's said




minor daughter might ride as & guest in an automobile which
would be negligently operated and thereby negligently injure
plaintiff's said minor daughter, and vlaintiff would suffer the
injuries and damages complained of in said complaint; and the
alleged carelessness, incompetence, indifference, heedlessness
and recklessness of Jabez Mann Ponder IIT in the overation of
an automobile so that an automobile in his hands was a danger-
ous and deadly agency was then well known to the plaintiff,

yet notwithstanding such knowledge on the part of plaintiff and
plaintiff's appreciaﬁion of said danger and risk, (A)

plaintiff negligently permitted or allowed her said minor
daughter to ride as a guest in the automobile described in

the complaint, which said negiigence of the plaintiff vrox-
imately contributed to the injuries and damages complained of

in the complaint; WHEREFORE plaintiff should not recover.

7. Defendant adopts and incorporates by reference
as and for this plea the allegations in plea number 6 down to
{£), and in.addition.théréﬁolihé fbllowing:. - |
plaintiff negligently failed to prohibit her said minor
daughter from riding as a guest in the automobile described
in the complaint, which said negligence of the plaintiff prox-
imately contributed to the injuries and damages complained of

in the complaint; WHEREFORE plaintiff should nct recover.

8, Defendant adopts and incorporates by reference
as and for this plea the allegations in plea number 6 down to
(1), and in addition thereto the following:
vlaintiff negligently failed to exercise nrover parentallauthor—
ity over her said minor daughter to warn or otherwise caution
plaintiff's said minor daughter against riding as a guest iﬁ
the automobile described in the complaint, which sald negli-
gence of the_plaintiff proximately contributed to the injuries
and damages cqmplained of in the complaint; WHEREFORE plaintiff

should not recover.




T hereby accept service of a copy of the foregoing answer on

this the XR= day of ./ @ y 1954,

(/f\ W/ﬁf_c

., Attorney‘ for Plaintiff.”
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