ADJACENT STRUCTURE wnewé

City of Fairhope, Alabama B-1
APPLICATION FOR BUILDING PERMIT %O\ : [{”

Application 15 hereby made for a permit to erect/alter a structure as described hercin or shown in accompanying plans and specifications, which structure
is to be located as shown on the accompanying piot plan. The information which follows and the accompanying plans and specifications with the representations
therein contained are made a part of this appiication, in reliance upon which the Building Inspector is requested to issue a building permit.

It is understood and agreed by this applicant that any error, misstazement or misrepresentation of material fact or expression of material fact, either with
or without intention on the part of this appiicant, such as might, or wouid, operate o cause a refusal of this applicaticn, or any material alteration or change
in the accompanying plans, specifications or structure made subsequent to the issuance of a permit in accordance with this application, without the approvat of
the Bulding Inspector, shall constitute sufficient ground for the revacation of such permit. '

pate [~ /& - & T Application No. /f} Bldg. Permit Ko.

Est. val. $ Fee $ Address Gperorwe ANMD Yornnio
_ Saose WEST LornaR
Address Tel. No. Lic. No.

General Contractor
Elec. Contractor
Plumbing Contractor
Cther Contractor

Alteration FNew Bldg; Acc. Bldg. Repailr Work Started
Demolition ;&' Tl Sign Move Work not included
. A —— .
: i TYDE. No. © ;
ioq R N e § . -
{ q%_ﬁlﬂ, LOT LINE const. > 1 EEL Kitchens NM‘&’ E
™ Occupancy i f Type of
/g\ ! Group Sarv Sﬁ‘ Heat Gf“’%
Fire Fire :
1 . !
- Cal Zone fyb Place Neone
P s e, . & . — / d -
") ¥ e Use ; s Foundation o
= I ' N Zone N Material GON CRETF
i Ooverall . Ext. Wall —
Z% ‘ '§ Sy Height ZQ Material Stact
. A _
N J§€ 500 { g / No. of Int. WallPre Twished
o _ %‘a‘ % Rocms__ N Material_ Z iy ywesd
< - No. of ‘ Sprinklers
- I = Pamilies NOW S Standpipe
P ¥ \ > No. of Res. Bldg. _
= : J . - PRy, P
i Floors Non. Res. NaW fNes
. - . i . Type of Non. Res. : O
| JFRONT, LOT LINE }], TIPS QTee | soeeify Useg@f\/ SJA

Number of

) ~ paths Btﬁ( /5 5

LAre Plans

on File? ﬁﬁb&

Gezin 6-TWE -

4

I hereby certify that the inform Yion !

given is corregi4 and frue Ly ™ 2, \;ﬁ:j%ﬂ./ Applicant.
3 % b S fras P | n : : -

Permit applie vfor above (= f\w.ﬂf,l not) cmlnpg.y ﬁt%ﬁ%}%onlng ordi

nance. By T oy DAL Iding Inspector. .AP-#cﬁﬁ 2

Disapproved f - /& ~ i .

. 2w I 4 - ZD _g P e . T"“
if not approved give’'reasons: A=/ Dis iRreT] YUSirn £.55 NE
Completed building complies with this application Hrind W 5D
Building Inspecior Date.

Board cf Appeal {affirmed) {enied) . above application
for Buiiding Permit.. Date A
AL Uu Aok YT



MEBRTING HOTICE

2]
B

BOARD OF ZOHING &SﬁggTﬁﬁ?”ﬁ.ﬁﬁﬁ APPEAL

1. The mpolication of HARRY C. BUSH, whese address 1%

Pairhope, 4l2., Tor & USE VARIANCE reletive to propersy

located north of Big Heed Gully, east of Church Streetl snd
south of Fig Avenue, Fairhope, has heen giv@a.ﬁ&se Humber 172
@ﬂﬁ.haw ween scheduled Tor hesring on Monday, June 30, 1959

at 7230 Fo.le in the City Hall.

2a The a@pii&atﬁﬁm'af THOEAE E. ﬁiﬁﬁéxwhaga address is
Pairhope,slf., Tor & USE VARIANCE relative to properiy
located on the Southwest corner of Greeno Biwd. sand Volsnts
Aveuns, Fairhope , has been given C&se Tamber 173 and has
heen Scheduled for hesring on Nonday, June 30, 1969 al

20 Palis inm the City Halle.

The mpplicanis snd all interested pertles wishing b0 be

neard are recuested to be present 2t that tine.

Roard of Zoning adjustnents and ﬂﬁ

Flolse T. Yilson, Ssereiaryy

o Do e OY
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Application No
Bldg. Permit No

NOTICE OF APPEAL

CITY OF FAIRHOPE, ALABAMA

OFFICE OF THE BUILDING INSPECTOR
1/ - f & . 75 - l""*,‘-'»-.
The undersigned hereby appeals to the Board of i A8 )\ heon MU AE A for %kutho*mahon; :
o Wt i:; N “i‘,_\p \

- \;\1 -...,: S

of a (Building Permit) (Certificate of Occupancy) for the property located a’r e R

Ordinance No ot 7 adopted S / f 19=2 and cited as
Nozer Fill in Section 1, 2, or 3, whichever is approprlate. Addxtlonal information may be supplied on separate
sheets if necessary.

Sec. A Appeal for INTERPRETATION of Ordinance by Building Inspector, Provisions of the Ordinance in
question, giving Sectmn numbers.

. -~
FAre s fT B oo f e e T VAN A RO A N AT S N R

oy . -,

_’/',f ﬁz g T s S A P EAF S s .)?:g;‘ o Ft e T

,....-f-- X P i - . P . —— )
s -ﬁ*ﬁesz,«: 2 oasC o L D ot s ST Tr oA

Fone TTES4E et AL T

{Attach written declsmn of Building Official)

Sec. B Request for SPECIAL EXCEPTION {Zoning only)
Describe provisions of Zoning Ordinance requiring written approval of Board of Adjustment in this

case

Describe proposed use. {Draw plot plan on back of this sheet if requlred)

Sec. C Appeal for VARIANCE

- b
: : s e T N o~ F
Describe th&@rom51ons of the Ordinance from which you seek a variance. 2”‘" c vl N H

"-~<~m.....

T NN

Dcscnbe unusual condltmns of prope*ty causing unnecessa“y Hards‘mp -which may ;;usulfy variance from
R H r o \ ‘“f.\

‘ T
ierms of the ordinance” ’*7“ W

Transmitted by /
¥ H

e
T S e e
Building Official Date
Public Hearing (if required)... _Date Advertised hearme Date j’ o

. ST F
Bl g 0L

Notice Mailed to (if required) A\
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T

UARD OF ZOMING aDJUSTHORTS AEL RAREALS

L The Board of Zoning &@j&s%manta ary &Qpaal@_mgt in Sopcial sete
~sion donday, June S0e LOBG gt 7130 B.m., Lity Hall, Falrhope, Sla.

- Present: Cheirwen fcCaoy, Hfesbers Smith, Fortenberry, Stejskal,
Haani. ) o ' '
Visitore: #r. and Srs. iTHom
Joha Duck. TR

N
T AT S )

« Oyar, fiv. Harry Sush, Nr.
) ¥

Reading of minubss of provicus mestinc ositted.
Y ' : E

‘Case & 173, Appeal of Thos. L. Uyer for use wariznce allowing
him to build and opsrate service stastion or the following describad
Broperty:

Boginning at the Hortheast cormer of Cast

half of the Hortheast guarter of the Southe

east quarter of fractionel Sestison 39, Toune N
shap & South. Rdnoe 2 fast, runm West POR.7 Fasty
thanoe run SouthT208:7 *feet;:thence run ktast P

#20847 fest;: thence rUhﬁNorthﬂ238;77Fe?tftQ the v ?
BOINT -OF -BEGINNING, contazining-one (1] acre..
in the Noriheast corner of said 20 z2cre tract. f
Suildiog permit application 4 181 rgjacted becavse of B2 use in 1
Hwl Digtpict. ‘ ' -
fr. Duck, atﬁmxm&y for #r. Dyer exciaispd that tha propsriy was
awnet Dy Br. Dyer prior to ennexation and zoning by Lhe City: that
Lhe proserty in question is nsarcly surrounded by business and
agricvlturel uwses with the wmunicipal park neaThbys subseoguently
“his elisnt doss not consider this dasirabi@“raaiﬁantiai'prﬁ&@rﬁy'
and does consider it & hardship o deny him 2 business usa.
Follouling guestioning of apoellsnt by the Bosrpd fr. and Bro. Vyar
cand #r. Dupk were dississed.
Case ¢ 172: Appeal of Marvy C. Bush to lgecate sobile home on
property located nor th of Sig Head Gully, sest of Chusch Street
and South ef Fig Avenus, Zoned R-72. ST - '
Lertificate of occupancy refused under Sention 86.5 of Ordinance
295, _ '
%ir. Sush suplainsd that owners ef progerby, Sir. end Sre. L. B,
Shepherd wers old and in poor howlith omd wanted thelr grandw
- daughier Lo live nezrby. Heg also etated he plannsd Lo install
septic tani.
Fellowing questiaoning by Sosrd, Hr. Tush woe dispissed.
SECISTONS |
~Lase Ho. 172: dSobion by Nr. Yancl, seconded by fr. Stejskzl, that
dus to ths location of th@,ﬁraﬁazkg_thﬁmﬁaarﬁ grant the verisnge
requesied By Harpy €. Bush far « &@riﬁ@'ﬁﬁﬁ_ﬁﬁ”ﬁﬁﬁ@@@ffﬁwﬁ~yﬁﬁrs
al which time 5 reguest for extencion #7 desired be re-submitied
%@~E@&r@.aﬁ.ﬁ@jua%@@n&;.aiSﬂ_th&% sanitary fecilities be instalipd
Lo the satisfaction of the bullding imspector end Dounty Heallk
Uppartment.
Case # 1732 otion by dr. Swmith, seconded by #Hr. Maocl thet the
‘us@ variance requestad by Thos. £. Dyer be grasted. Voliog Nay:
#re Fortenberry, Br. Stejskal, #r. fictoy. ®otlion defenlod.
!
| |
gy _
._,/-./ / g




-ﬁﬁﬁﬁtﬁiﬂiﬁgys;vfsg_

fintion by Br. Porbechersy sesonisd by Sr. Steistml, thet the Bosrd

ﬂﬁmy tﬁ%iagggai uf “%%mmﬁ %i 3'@@ ?&f & ﬁ%ﬁ %%?ﬁ@ﬁ&% 2% Eﬁﬁﬁ&ﬁtﬁﬁ

not sake %ﬁg ﬁmaiﬁztﬁ

- gf the Zoning Drdirence.
Lishments to lovade
nesuse are probibibec®
%@: Stpiskal.

&ﬂ%ﬁ%é?* I
g‘tﬁf E’i $ ﬁ » )
The Chsismen stuted Shat be sould be out of fogn @%ﬁzﬂg Suly and

ihat o perwanest vico-chelrsen should be aslectsd. Bo. Senrge
mu&j@%@i mﬁﬁyﬁ$$1ﬁﬁtﬁﬁ by 8r. Seith, Znd By Be. Fortenberry.

Thers boing ne %%%a* ﬂ!%iﬁﬁﬁi@ﬁ*; Br. tejekel wes uraninously

~slected vica-chalruan.

Ypsn motion, sesondad andg garried, sweting aficurnsd.

J— mﬂ*““f
Ctnces A Ll

TCLEEes 7. Uilton, scoresery




i E By
= Zppeal XNo. 73 '

DECISION OF

Bldg. Permit po.
CITY OF FAIRHOPE, myﬁﬁiwé

OF APPEAL
CFFICE OF THE BUILDING INSPECTOR'

With regard to duthorization of a {Building Permit) ; =X 7t
for preoperty located at CL i 7 .szf”z%uﬂf Ea 7l ez, (A E

Apn;lcanuL;Zéiﬁn7ﬁZ£/’Cf’ 9{§:¢4Q’4ﬂéaress <:§Z;é4ﬁﬁzég4tziiﬂ/ CiZJélﬂt ~
Sec. A INTERPRETATION - In acccr¢aﬁce with Qection. ~the Board adopted
R 1

€ following statement of interpretation of +he
Ordinance: Section

o

Sec. B SPECIAL EXCEPTION ~ in acceordance with Section the Beard reviewed
the reguest for special exception under the terms of Section
o
£

of the Zoning Ordinance. The request is. . granted

— . denied
granted subject
to conditions

(it
Sec. C VARIANCE - In accordance with Se ion L[ the Board reviewed the
appeal for a variance to the requlrnme its of Section %Z{ of the
B Lo Ordinance. The Board 2ppiied the following
cgﬁ%erla:

1. trict application of the ordinance would produce an undue
hardship, other than financial. ‘

2. The above hardship is unique and would not be shared by many
other properties.

3. The variance would bPreserve the purpose and intent of the
crdinance.

t was determined that all three of the above conditions fwe=s3-
(were not) Present, therefore the appeal is Granted
::::SZ:::deried

———— granted subject
— - to conditions

Explanation of (denial) {(ecomdttieorsi ,nfdf; oz ﬂ?Z%:ZZ§QZ¢é%ZZ%fxéZ?£ ALZ¢
Date: LJ;/,@/ .QJ / /4(:/4 Signed._ ééﬂ—p{f wa /4%.-(/4’ o7 s

Secretary, Board of /¢ peal (f
Bullding Official g e Ay g

N
"

- w—bB%ae 62 ’




Case # 173 Thomas E. Dyer

Denied for the reason given in the booklet A _GUIDE FOR BOARD
OF ZONING ADJUSTMENT , page 13, “General Rules for

Board Action " which read in part #eweee the Board

may not make any decision which is contrary to the

purpose and intent of the Zoning Ordinance.--- it has

no power to permit business establishments to invade
residential districts in which such businesses are
prohibited.*®

. VoL ’6"“




THOMAS E. DYER,
Appellant,

vVSs. BOARD OF ADJUSTMENT

BOARD OF ZOMNING ADJUSTMENT
AND APPEALS OF THE CITY OF
FAIRHOPE, FAIRHOPE, ALABAMA,

CASE NO. 173

Appellec

Comes now the Appellant, THOMAS E. DYER, and gives notice
of appeal in the above styled cause in accordance with Title 37,
Section 783 of the 1940 Code of Alabama as recompiled in 15958
from the judgment of the Board of Adjustment and Appeals of the
City of Fairhope rendered on June 30; 1969 denying a use variance

under Zoning Ordinance No. 295 from an R-1 Zone to a B-2 Zone.

%&\

ATTORNEY FOR APPELLANT \ \\

Filed on this the 9th day of July, 1969.

I

(ji%/;cazz, = PP

ELOISE WILSON
Secretary - Board of AdJjustment
City of Fairhope, Alabama

) T
I 0d e B5




THOMAS E. DYER, ) IN THE CIRCUIT COURT OF

Appellant, ) BALDWIN COUNTY, ALABAMA
vs. ) AT LAW, CASE NO. 8974
BOARD OF ZONING ADJUSTMENT :

)

AND APPEALS OF THE CITY OF

FAIRHOPE, FAIRHOPE, ALABAMA, )
)

A

Appellee.

Comes now the Appellant in the above styled cause, and
respectfully moves the Court to set a date for the hearing of this
Appeal from the Board of Adjustment from the City of Fairhope,
Fairhope, Alabama, and for grounds thereof, assigns the following
separately and severally:

1. That the said case is at issue and is on the Civil

\\:iEBAT?DRNEY FOR APPELLANT

- ORDER

This cause, coming on to be heard, is submitted upon the

motion by the Appellant in the above styled cause, and it is there-

fore,
ORDERED, ADJUDGED AND DECREED by the Court that the ZQ .
day of A s ey > 1969 at G0 AM. be, and the

same is hereby set for the date for the hearing.

DONE this the _ ;2L day of e aaifhoon , 1969,

o G A WA e Ace i
L JUDGE

BEC 1 1968

l SR




F77¢




THOMAS E. DYER, )

Appellant, )

) BOARD OF ADJUSTMENT
VS.
CASE NO. 173

BOARD OF ZONING ADJUSTMENT )
AND APPEALS OF THE CITY OF
FAIRHOPE, FAIRHOPE, ALABAMA, )

Appelie )

I, ELOISE WILSON, Secretary of the BOARD OF ZONING ADJUST-
MENT AND APPEALS OF THE CITY OF FAIRHOPE, FAIRHOPE, ALABAMA,
hereby certify that the attached documents, including minutes of
meetings, decisions of Board of Appeals, applications, drawings
andwexhibits contain the entire record of the case of THOMAS E.
DYER, Board of Adjustment Case No. 173, of the BOARD OF ZONING
ADJUSTMENT AND APPEALS OF THE CITY OF FAIRHOPE, FAIRHOPE, ALABAMA.

/fii%bvazlo/ jzz/%ﬁé;ﬁﬂﬁﬂf77lu

ELOISE WILSON

Sworn to and subscribed before
me on this the /<  day of
S e At , 1969.
I

ﬂ7¢i@é7///:¢<4ﬁxa_M4£,/Aa%3/4 gééﬂ
g NOTARY-PUBLIC

oo B5 e §7




THOMAS E. DYER, IN THE CIRCUIT COURT OF

Appellant, BALDWIN COUNTY, ALABAMA

vs. AT LAW, CASE NO. 8974
BOARD OF ZONING ADJUSTMENT
AND APPEALS OF THE CITY OF
FATRHOPE, FAIRHOPE, ALABAMA,

Appellee.

NOTICE QF APPEAL

Comes now the Appellant in the above styled cause, and
'gives notice of appeal from the judgment of the Circuit Court of
Baldwin County, Alabama at Law, rendered on the 15th day of Decem-

ber, 1969, to the Supreme Court of Alabama.

Qi\

- AT{\RNEY"FOR SR <

K
PRI A
S

B2 LTRTE

oo B3 e 7

!




THOMAS E. DYER, IN THE CIRCUIT COURT OF

Appellant, BALDWIN COUNTY, ALABAMA

VS. AT LAW, CASE NO. 8974

)
)
)
BOARD OF ZONING ADJUSTMENT )
AND APPEALS OF THE CITY OF
FAIRHOPE, FAIRHOPE, ALABAMA, )
)

Appellee.

ORDER GRANTING EXTENSION FOR
FILING OF TRANSCRIPT OF EVIDENCE

This cause, coming on to be heard, is submitted upon sworn
motion by the attorney for Plaintiff-Appellant in the above styled
cause, and the Court, upon consideration of the same is of the
opinion that the said motion is well taken.

It is therefore, ORDERED, ADJUDGED and DECREED by the Court
that the Appellant-Plaintiff be, and he is hereby granted an exten
sion of thirty (30) days for the filing of the transcript of the
evidence in this cause.

DONE this the 19th day of March, 1970.

. ]

2 A

Aany Pr. YW LA
CIRCUIT COURT

COUNTY, ALABAMA.

aif  CLERK
% REGISTER




MAR 19 1970
ALIGE J, BUEH Fecisres

THOMAS E. DYER, IN THE CIRCUIT COURT OF

Appellant, BALDWIN COUNTY, ALABAMA

VS. AT LAY, CASE NO. 8974
BOARD OF ZONING ADJUSTMENT
AND APPEALS OF THE CITY OF
FAIRHOPE, FAIRHOPE, ALABAMA,

L L N L N L )

Appellee.

Comes now the Appellant, Plaintiff, in the above styled
cause, and respectfully moves the Court to grant a thirty (30) day
extension for the filing of the transcript of the evidence in this
cause, and for grounds thereof says:

That the said notice from the office of John VY. Duck to the
Court Reporter was lost in the mail, and the transcript of the
evidence was not timely filed.

WHEREFORE, PTaintiff respectfully moves the Court for a

thirty (30) day extension for the filing of the transcript of the
evidence.
§§\\_kq

SORVA Y

OHN V. DUCK, AttorneyV fh\
aintiff - Appe11ant |

STATE OF ALABAMA
BALDWIN COUNTY

Personally appeared before me, the undersigned authority,
JOHN V. DUCK, who being by me first duly and legally sworn, doth
depose and say that the matters and facts alleged in the foregoing

motion are true and correct.

('\!

QHN V. DUCK

CERTIFICATE OF SERVICE

.I 8 d c M h _E 970 Thia is te certify thut | Laws this fl-v srxved caunscl
> -t h a o arc . for the opposing party iu the forrgoing matter wi ith & copy
me this y oi s of thin picading by depositing in the Usited Staces Mai
a8 COpYy n{ wame in = pmprx‘y J ERe
-clfql-ctr poawage thereon,

i Mot i

‘NOTARY PU%}IC

Sworn to and subscribed before




-CITATION OF APPEAL Moore Printing Company, Bay Minette, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TG ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:

Whereas, at a Term of the Circuit Court of Baldwin County, held on the

Recember. 1969, BBOIODE e ..., in a cer-

ettt s et s e vemt s s e

........................................................................................................................................................

..................... rersesss e R L LA LTT Defendant, .a.:“_judgement was rendered agair{stg _said
......... T homasEDyer
to reverse which .......Judgment. ... the said | ThomasE,Dyer' ............
applied for and obtained from this office an APPEAL, retumabl; 1;0 the ......... S
Term of our SUDTEmE.....ooovo Court of the State of Alab‘a@%, to be held at Montgomefy, on the ......
eeerreeeentatbtoeeeeerereaaaaseeas day of 19, next, and the necssary Bond
having been given by the said ...... TROBRS. B DYET. oot
............ with J'ameSWD_yer&HerbertL.Fuqua sureties,

Now, Yeu Are Hereby Commanded, without delay, to cite the said ..BOARD. QF  ZONING ADJUSTMENT

AND APPEALS 8F THE CITY OF

T RO ALABAMA e or ..B..GuRigkarby . . .. oo
........................................... attorney, to appear at the s BREE Term of our
said Supreme Court, to defend against the said Appeal, if oo they ... think proper,
- Witness, ALICE ). DUCK. " Clesk'of the Circuit Court of said County. this e dagh
day ofJ8BYATY. ... , A.D., 1970

Attest:

. Clerk.




.S

719719
1 served & copy of the within ke (Vaoswdowd

g0 LU AN O Tt (2

N

v of Lo

~

VE £ P,

CASE NO. 8974

 VIA st DTS
TN

o

day o

CIRCUIT COURT
Baldwiﬁ'Couq_tty, Alabama

Z
TT L LR

JQJCZHﬁywifx-

Eii;%

THOMAS E. DYER,
Appellant,

Regaed A

s
Dy oo

EL2002.0

Vs, - Citation in Appeal

'BOARD OF ZONING ADJUSTMENT AND APPEALS |
OF THE GITY OF FATRHOPE, FAIRHOPE, ALABAMA

i

3 Issuéd . 15th  day of Jan. 19__ 70 E

|
serve: Hon. E. G. Rickarby S
' Fairhope, Ala. I



THOMAS E; DYER, IN THE CIRCUIT COURT OF

Appellant, BALDWIN COUNTY, ALABAMA

VS. AT LAW, CASE NO. 8974

AND APPEALS OF THE CITY OF

)
)
)
BOARD OF ZONING ADJUSTMENT )
FAIRHOPE, FAIRHOPE, ALABAMA, )

)

Appellee.

We hereby acknowledge ourselves security for cost of appeal
to the Supreme Court in the above case, returnable to the present
term thereof. And for the payment of the above security, we here-
by waive our right of exemption to personal property under the

Constitution and Laws of the State of Alabama.

\tézzéi}y?a7\s C (L.S

N

?édﬂ‘?ﬁhﬂg?[ 15~ 70

///‘\
Lorode (;_/42252;571;4242 /v/iﬁzzzq‘Aﬁ——~(L.s.
“f;f%k ; " c’
;;£;Z€w274h;2f9 ;;Z;i5g4z>z7 (L.sl.

C LM

Fx;

£V b '%AGE




THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE COURT OI' CIVIL APPEALS OF ALABAMA

October Term, 19 69-70
L Dpiv. N0 26 _
To the Clerk Ragistar of the ' Circuitc Court,

Baldwin County-Greeting:

Whereas, the Record and Proceedings of the Cireuit Court

of said county, in a certain cause lately pending in said Court between
Thomas E. Dyer

Appellant__,
and Board of Zoning Adjustment

and Appezls Bf the City'bf'Féirhope, Fairhope, Alabama Appellee__

wherein by scid Court it was considered adversely to said appellant . were brought before the

Court of Civil Appeals, by appeal taken, pursuant to law, on behelf of said appellant :

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Court of Civil Appeals,

on the _10th day of June ., 1670 affirmed said cause, in all respects, and

ordered that appellant _, Thomas F. Dyer

end _James W, Dyer and Herbert L. Fuqua,

sureties for the costs of appeal, pay the costs of appeal in this Court and in the Court below

It is further certified that, it appearing that said perties have waived their rights of exemption

under the laws of Alabame, it was ordered that execution issue accordingly.

Witness, J. O. Sentell, Clerk of the Court of Civil

Appeals of Alabama, at the Judicial Building,

this the %@ @le@.
;-

Clerk of ghe/Court of Civil Appeals of Alebama.
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STATE OF ALABAMA -~-- JUDICIAL DEPARTMENT
' THE COURT OF CIVIL APPEALS

OCTOBER TERM 1969-70

1 Div. 26

Thomas E. Dyer
v.

- Board of Zoning Adjustment and Appeals
- of the City of Fairhope, Fairhope, Alabama

Appeal from Baldwin Circuit Court

- BRADLEY, JUDGE

The appellant here, Thomas E. Dyer, applied to

. the City of Fairhope for a building permit so that he

might erect a service station on a portion of land that

" he owned in the northeast section of Fairhope, Alabama.




‘The prdperty on which the building permit was
sought was located in an area zoned for residential pur~
~_poses.
| The permit applied for was demied on the basis
_that the property was‘zoned for residential purposes,
:and Mr. Dyer applied to the Board of Zoning Adjustment
and Appeals for a ''use variance' as is permitted under
- certain circumstances by the master zoning ordinance of |
the City of Fairhope.

A hearing on such application was duly held, at
:.Which time and place all interested parties had been
" notified to be present.

The Board, after said hearing, denied the request

. for the 'use variance' and Mr. Dyer appealed to the Cir-

cuit Court of Baldwin County for a de novo hearing thereon .

'_ inlaccordance with the provisions of Title 37, Section
783, Code of Alabama 1940, as Recompiled 1958.

Section 783, supra, provides as follows:

YAny party aggrieved by any final judg-
ment or decision of such board of zoning
‘adjustment, may within fifteen days
thereafter appeal therefrom to the cir-
cuit court or court of like jurisdic-

. tiom, by filing with such board a writ-

 ten motice of appeal specifying the
judgment or decision from which appeal
is taken. In case of such appeal such
board shall cause a transcript of the




proceedings in the cause to be certi-
fied to the court to which the appeal
is taken and the cause in such court
be tried de novo."

Trial was duly held before the Circuit Court,
sitting without a jury, and it rendered jﬁdgment in favo;
of the Board and refused to grant the "use variance’ as
requestéd by Mr. Dyer. nuwmﬁ_“wméﬁ;Q!g_ﬂw~w
The case was then appealed to the Sﬁﬁréme Court,
: which later transferred it to this court.
There are three assigmments of error in the record; -
- assignments one and three question the trial court’s judg-
.-ment and the sufficiency of the evidence to support said
- judgment, and assignment number two concerms the failure
~of the trial court to rule on objections made to questions
:_ asked of the appellant.
We will consider assigmments one and three to-
gether.
The evidence introduced at the trial tended to
-show that Mr. Dyer owned fifty acres in the northeast
section of the City of Fairhope and within its city
limits.
Mr. Dyer sought a "use variance' for one-half
acre of his property for the purpose of building a

service station thereon.

e o




The Eestimony revealed that the propexrty in ques-
tion was zoﬁed for residential purpéses, although there
- was a nurser}, an animal clinic, a trailer court, a farm
operated by the Gulf Coast Experimental Station, and a
| fcity park or playground. Otherwise, the area was resi-
..dential. :

Iheré‘was testimony that the nursery, the trailer
court and the animal clinic were in existence at the time
‘this area was taken into the city, and came under the
.zoning ordinance as a non-conforming use.

There was testimony that, should the ’'use wvari-
ance' be granted, the result would be a lowering of
; values of the residential property.

Mr. Dyer testified that to refuse the 'use variance
to him would cause him ﬁndue hardship and prevent him
from putting the property to its highest and best use.

The record establiéhed before the Zoning Board of
- Adjustment and Appeals of the City of Fairhope and which
was before the Circuit Court, revealed that the Board had
denied similar requests in the past on the basis that
"spot zoning' would get out of hand and that the non-
conforming uses were not allowed to expand or change,
and that it was trying to keep the area residential in
keeping with its zoning designation. This was also the

sentiment of the surrounding residential property owners.
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Our ‘Supreme Court said in Moore v. Pettus, 260 Ala.

" 616, 71 So. 2d 814, that courts generally follow a strict
. policy against extension or enlargement of variations of

- zoning ordinances.

It was also said in Arant v. Board of Adjustment

- of City of Montgomery, 271 Ala. 600, 126 So. 2d 100, 89

‘therefore of the opinion that assigmnments of error one -~

A.L.R. 2d 652, that, "whether variance should be granted

depends on facts of each case.''

And in White v. Board of Adjustment of City of

. Birmingham, 245 Ala. 48, 15 So. 2d 585, the Supreme Court

said when an appeal from action of the board of adjust-

'~ ment in denying a building permit was tried de movo in -
the circuit court, as provided by statute, and testimony
was orally before the trial judge without a jury, his

 judgment would not be disturbed when not palpably wrong.

In the case at bar, there is ample evidence to

" support the decision of the trial court that the use

-~ variance' to the residential zoning ordinance should not

be allowed, and such decision is in keeping with the

" principle laid down in Moore, supra; consequently, we

are unable to say that the trial court was palpably

wrong in its decision upholding the Zoning Board of Ad-

justment and Appeals of the City of Fairhopé. We are

and three are not well taken.
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Appellant, in his second assigmment of error, com-
plains that the trial court erred to reversal by not
"jruling on objections to questions asked of the witnesses

. for appellee.

The trial judge, during the trial, in response to

several objections to the admission of testimony, stated .
. that this proceeding was in the nature of an equity pro-

- ceeding and he would not rule on said objections,

All of the objections to the admission of testi-
mony, except one, came after responsive answers were

made to the questions asked, and therefore came too late-

. to prompt a ruling thereon by the trial court. Salter w.

.. Cobb, 264 Ala. 609, 88 So. 2d 845.

The question to which an objection was made and

. .on which the trial court refused to rule, is as follows:

Q. Did the Board of Zoming and Ad-
justment indicate to you-- Did they
- grant the variance that you requested
- that night?

"A. No sir.

"Q. Did they indicate to you why the
variance was not granted?

"MR. RICKARBY: Object.

. ""THE COURT: Note his objection and go
ahead.” ' '




The objection to the question was general with no

. grounds stated, and our Supreme Court has stated that in
- such circumstances, the action of the lower court in

overruling the objection will not be error unless the

' evidence is patently inadmissible. Tankersley v. Webb,

263 Ala. 234, 82 So. 2d 259.

The question attempted to elicit from the witness

. whether or not the Board of Adjustment said why the re-

- quested variance was denied.

The most that could be said against an answer to

~ such question was that it was immaterial, but certainly

it was not patently inadmissible.

But in the case at bar, the court did not over-

rule the objection; it simply did not rule because, we

~think, of a mistaken belief that this was an equity pro-

ceeding.
The appeal from the decision of the Fairhope Board
of Zoning Adjustment and Appeals to the Circuit Court of

Baldwin County was taken pursuant to Title 37, Sectiom

   783= supra, which provides, in part, as follows:

" ¥ % % the cause in such court be
tried de mnovo.”

~The record of the proceedings before the Circuit

- Court of Baldwin County clearly reflects that the matter




‘was tried de novo on the law side without the interven-
‘tion of a jury; although the Supreme Court has held that
an aggrieved party in this type case can demand a jury

trial of the issues of fact. Arant v. Board of Adjust-

‘ment of City of Montgomery, supra; and Zoning Board of

Adjustment of City of Mountain Brook v. Wright, 283 Ala.

654, 220 So. 2d 261.

We are convinced that this case was not tried on
‘the equity side of the Circuit Court and was not an equity

- matter, but was a legal proceeding.

The Supreme Court said in Liberty Natiomnal Life

~ Ins. Co. v. Reid, 276 Ala. 25, 158 So. 2d 667:

- "This being a suit at law, the rules de-
veloped in equity cases pursuant to the
provisions of Section 372(1l), Title 7,
Code of Alabama 1940, to the effect that
in the absence of objections the court
could consider only such evidence as is
relevant, material, competent, and legal,

- do not apply.”

Then, in Reese v. Par Value Loan Co., 283 Ala. 162, L

214 So. 2d 905, the Supreme Court said:

" "Yhen, in the course of a trial at law,
the court ought to rule on an objection

- to a question, but refuses to rule, we
do not know of anything the party object-
ing can do except to state his objecton.
The party cannot compel the court to rule.
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' In the circumstances of the instant case,
. the party objecting is completely without
remedy against inadmissible evidence un-
less the appellate court will treat the
action of the trial court as overruling

the objection.”

In the present case the trial court refused to

rule on the objection made and we think this was errone-:

ous. However, in order for a review to be had of the
~evidence admitted by failure of the trial court to rule,

" we will consider the action of the trial court as being

one overruling the objection and permitting the testi-

”3'mony to go into evidence as suggested by Reese, supra.

By following this procedure, we can then decide

whether the admitted testimony was ''patently inadmis~-

~ sible,” and the resulting judgment bad.

As stated above, we do nmot consider the testimomy .~ .

to have been "patently inadmissible, and we, therefore,

| " do not believe the trial court committed reversible
error by not ruling on the admissibility of the testi-

‘mony in question.

The court having committed no reversible error
in the trial of this case, it is affirmed.

. AFFIRMED.

1,3, O. Semtell, Clotk of the Court of Civil
' Appeals of Alabama, do hereby certify that the -

foregoing is a full, true and cormect copy of thy -

instrument(s) horewith set out es same Gprecs

B

cf rzcord in said Court, ﬂ‘!’/
VWitness my hand this {ﬁ day of %Mﬂ 13 7 0

.

Cle:k., Court of Civil Appeals of Alabama




