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WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA
Plaintiffs,

VS.

SCHOLZ HOMES, INC., a

)
)
) AT LAW, _ CASE NOQ. 8895
)
corporation, )
)

Defendant.

TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon GWENDOLYN R. HOOPER
personally to be and appear before me as Commissioner, at 10 o'clo
A.M. on the 2nd day of December, 1969, at the Law Library in the
Baldwin County Court House in Bay Minette, Alabama, until dis-
charged by due-course of Taw, to give evidence and the truth to
speak in behalf of the Defendant in a cause now pending in said
Coért, wherein WILLIAM J. HOOPER and GWENDOLYN R. HOOPER are Plain
tiffs, and SCHOLZ HOMES, INC., a corporation, is Defendant, and
have you then and there this Writ and with your endorsement there-

on.

WITNESS my hand, this the [ day of Jomecimedo s ,
1969. C
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pIV. NO. CERTIFICATE OF APPEAL. (Civil Cases.)

S

3 /

No._ . _§89s

THE STATES OF ALABAMA

_MLDHIN County.
I, __Aldce J. Duck , Clerk of the Circuit
Court_fﬁ.fof Balduwin County, in and for said State and

County,. hereby certify that the foregoing pages numbered from one to

: , both inclusive, contain a full, true and complete
trans’éript of the record and proceedings of said Court in a certain

cause lately therein pending wherein _ #illiau J. Hooper and Guendolyn R._ Hoope

waL s ij:laintiff, and Scholz Homes, Inc., a coxporation

T

wa.s D::éfendant, as fully and completely as the same appears of record
in S.'aid Court.
And I further certify that the said Scholg Homas, Inc., a corporation

did on the 15th  day of. July , 1970, pray for and obtain

an appeal from the judgment of said Court to the ._Supreme Court

i

- of Alabama to reverse said judgment of said

o 12

Court :5_upon entering into bond with Behole Homes, Ine,, 8 cowp,, as Frioncipal and

8t, ¥raul ._E’;-:,;a“ie & Havipse Ingsuvaunee Uo,, as surety thereon, which said bond has

been ei_pproved by me.

W:itness my hand and the seal of said Circuit Court of gk

liﬁldgin County is hereto affixed, this the e

davy of_{ . L Ly , 1970
7 /
\

Clerk of the Circuit Court of

RELDWIH County, Alabama.

*(Code 1940, "Title 7, Sec. T67)

Box 475-1 AT43 HARSHALL & BRUCE-NASHVILLE




WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
Plaintiffs,
AT LAW, CASE NO. 8895

VS. o

SCHOLZ HOMES, INC., a
corporation,

Defendant.

TO ANY SHERIFF OF THE STATE OF ALABAMA:

You are hereby commanded to summon ODELL ROBINSON person-
ally to be and appear before me as Commissioner, at 10 o'clock
A.M. on the 2nd day of December, 1969, at the Law Library in the
Baldwin County Court House in Bay Minette, Alabama, until dis-
charged by due course of law, to give evidence and the truth to

speak in behalf of the Defendant in a cause now pending in said

Court, wherein WILLIAM J. HOOPER and GWENDOLYN R. HOOPER are Plain
tiffs, and SCHOLZ HOMES, INC., a corporation, is Defendant, and
have you then and there this Writ and with your endorsement there-
on.

WITNESS my hand, this the /2 day of ﬁﬁ%?z455¢¢£/'4w s

1969.

< y
COMMISSIQNER T

-—u-r—’"/

we {4 i é

L4




By sarvia on

.44 99
”C’O ftf/&éfw# : }Jm ey, |
| N | £ q (/ |

. '=-} . ‘ : . :
/. T j : .
Sehools o

@ j oG

&__9{4 Vi D;\:}Wjdéﬂé



WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

- Plaintiffs,
VS.

SCHOLZ HOMES, INC., a
corporation,

Defendant.

TO ANY SHERIFF OF THE
You are hereby

ally to be and appear

) IN THE CIRCUIT COURT OF
} BALDWIN COUNTY, ALABAMA
} : AT LAWY, CASE NO. 8895
)
)
)

STATE OF ALABAMA:
commanded to summon WILLIAM J. HOOPER person

before me as Commissioner, at 10 o'‘clock

A.M. on the 2nd day of December, 1969, at the Law Library in the

Baldwin County Court House in Bay Minette, Alabama, until dis-

charged by due course

of law, to give evidence and the truth to

speak in behalf of the Defendant in a cause now pending in said

Court, wherein WILLIAM J. HOOPER and GWENDOLYN R. HOOQOPER are Plain

tiffs, and SCHOLZ HOMES, INC., a torporation, is Defendant, and

have you then and there this Writ and with your endorsement there-

on.

WITNESS my hand, this the /o  day of /rrsrsrs v

1969.
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WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA
Plaintiffs,

V5.

)
)
) AT LAW, CASE NO. 8895
)
SCHOLZ HOMES, INC., a
corporation, )
Defendant. )

DEMURRER

Comes now the Defendant in the above styled cause, and
demurs to the Bill of Complaint filed herein and for grounds
thereof assigns the following separately and severally:

1. That Count One of the Bill of Complaint does not
state a cause of action

2. That Count One of the said Bill of Complaint fails
to allege by whom any false representation was made to the Plain-
tiffs.

3. That Count One of the said Bil11l of Complaint alleges
no agency.

4. That Count One of the said Bill of Complaint fails
to allege that the Plaintiffs acted on any misrepresentation by
the Defendant.

5. That the allegations contained in Count One of the
Bill of Complaint are mere conclusions of the pleader.

6. That Count Two of the Bill of Complaint does not
state a cause of action.

7. That said Count Two fails to allege the name of any
agent, servant or employee of the Defendant.

8. That said Count Two of the Bill of Complaint fails
to allege that the Plaintiffs acted on any false representation
made by the Defendant.

9. That said Count Two of the Bill of Complaint fails
to allege any contractural obligation between the Plaintiff and

the Defendant.

e B4 w328




10. That the allegation in Paragraph Three of Count Two
of the Bill of Complaint wherein it says "That said representation
were false and were known to Defendant at the time they were made
to be false and were made with the intent to deceive Plaintiffs®,
is a mere conclusion of the pleader.

11. That said Count Three of the Bill of Complaint does
not state a cause of action.

12. That said Count Three fails to allege any agency on
the part of the Defendant.

13. That said Count Three fails to allege any duty owin
from the Defendant to the Plaintiff. That the said Bill of Com-

plaint alleges only statements regarding a future event and not a

material fact.

“TORNE’Y FOR DEFENDANTS_

CERTIFICATE OF SERVICE

Thic s te cn-tiFy that I have this dny wacrved counsdd
for the oppasing party in the foregoiug mutier with a copy
o this pleading by depositing in the United Stares Mnil

» copy of seme in a properly wddresscd envelope with

ndryuaie

postaye therron.

Thiv- AL
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WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF

. BALDWIN COUNTY, ALABAMA
Plaintiffs,

AT LAU, CASE NO. 88895
Vs.

SCHOLZ HOMES, INC., a
corporation,

Defendant.

" NOTICE OF TAKING DEPOSITIQN

TO: Honorable Wilson Hayes

Attorney at Law

Bay Minette, Alabama

- You will please take notice that at 10 o'clock A.M. on the
2nd day of Decembek;‘1969; the Defendant will take the depositions
of WILLIAM J. HOOPER, GWENDOLYN R. HOOPER and ODELL ROBINSON at
the Law Library in the Baldwin County Court House in Bay Minette,

Alabama pursuant to Act No. 375 of the Legislature of the State

_of Alabama, September 8, 1955, before LOUISE DUESENBERRY, or such|

other officer authbrized to administer oaths in the County of

Baldwin, State of Alabama, and duly authorized to take depositions
and swear witnesses in said County in said State. The oral exam-
inatjon,wi]l contiﬁue from day to day until compieted and you are

invited to attend and participate in the taking of said deposition|.
oy e — .

Datedﬁthis the E ill day ofﬂwg\KWKJQuMu\&)éii\l , 1969,

CERTIFICATE OF SERVICE = E gf a4
Thiv ia tn certify thae | have thic day served counsel s a fuz B w

for the

X BHpuNiuE purty in dhe foregoi-m
W 1hia H .

; . mntter with a Copy
s by depositing in the United States Mail

o ~ properly uddrosasd cavelope with %\%@\g !Zﬂ@ 4‘969

anm
\
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STATE OF ALABAMA
BALDWIN COUNTY

WILLIAM J. HCOPER and
GWENDCLYN R. HOOPER,

IN THE CIRCUIT COURT QF
BALDWIN COUNTY, ALABAMA
Plaintiffs,
AT LAW, CASE NO. 8895
vS.

SCHOLZ HOMES, INC., a
corporation,

)
)
)
)
)
Defendant. )

T0: LOUISE DUESENBERRY, GREETING:

Know ye, that we,reposing confidence in your integrity,
skill and ability, have appointed you Commissioner to take the
tesfimony of WILLIAM J. HOOPER, GWENDOLYN R. HOOPER and ODELL
ROBINSON, in a suit pending in the Circuit Court of Baldwin County
Alabama, wherein NILLIAM J. HOOPER and GWENDOLYN R. HOOPER are the
Plaintiffs, and SCHOLZ HOMES, INC., a corporation, is the Defendan
and we hereby authorize and empower you to ca]l and cause to come
before you WILLIAM J. HOOPER, GWENDOLYN R. HOOPER and ODELL ROBIN-
SON, said witnesses,iand their depositions on cath or affirmation
to take, as well for the Defendant, touching wupon their knowledge
of fhe matters and thiﬁgs in controversy in said suit, which depo-
sition, when so taken shall be signed by said witnesses and certi-
fied by you as Commissioner acting herein; and you are further
commanded, the deposftions, when so taken, with this commission,
to return under your hand and seal to the Clerk of said Court, wit
all convenient speed;

WITNESS my hand this the PO day of 7UﬂTULf’

1969.

/ﬁiﬂ;;(,a—%i NP s

CLERK OF THE CIRCUIT COURT, BALDWIN
i COUNTY, ALABAMA

v B4 meidd
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WILLIAM J. HGOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF

BALDWIN COUNTY., ALABAMA
Plaintiffs,

VS.

SCHOLZ HOMES, INC.,

)
)
) AT LAW, CASE NO. 8895
)
a corporation, )
)

Defendant.

PLEA

Comes now the Defendant in the above styled cause, and for
plea to the Bill of Complaint filed herein, assigns the following
separately and severally:

1. That the said Defendant pleads not guilty to each and

every count of the said Bill of Complaint.

S \ ) AN O
< ATTORNEY FOR DEFENDARNT

e

CERTIFICATE OF SERVICE
'g'l-i- = 10 crriily that | have this day nerved counse
F(:r ;--. epposing purty in the furrgoiug matter with » copy
«* thiv pleading Ly deponiting in the United States Mail

* copy of rame in a4 pn:-perjy addressed covelope with
sdequnie poviage thereon,

CLERK
REGISTER

w B4 2136
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WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF

Plaintiffs, BALDWIN COUNTY, ALABAMA

vs AT LAW, CASE NO. 8895

SCHOLZ HOMES, INC., a
corporation,

)
)
)
)
)
Defendant. )

‘NOTICE OF APPEAL

Comes now the Defendant, SCHOLZ HOMES, INC., a corporation,
Defendant in the above styled cause, and gives notice of appeal

from the judgment of the Circuit Court rendered on the 19th day of

June, 1970, to the Supreme Court of AJabama.

WL 151970
§aar nRnnany CLERK
é%ﬁ e zg i@es@& REGISITY




WILLTAM J. HOOPER and

IN THE CIRCUIT COURT OF
GWENDOLYN R. HOOPER, '

BALDWIN COUNTY, ALABAMA

Plaintiffs,
AT LAW, CASE NO. 8895

SCHOLZ HOMES, INC., a
corporation,

)
)
)
vS.
)
)
Defendant; ),

- SECURITY FOR COSTS

Comes now the Defendant, SCHOLZ HOMES, INC., a corporation,
and appeals from the judgment of the Circuit Court of Baldwin
County, Alabama on the 19th day of June, 1%970.

The undersigned acknowledge themselves security for costs

of this said appeal.
Done this the /& day of /—£%/£27

*igig
o &

Approved &~ 4

\
/42&{4&5&:7&‘Aﬂ(lﬁiff'Qé%
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WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER,

IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA
Plaintiffs,

Vs.

SCHOLZ HOMES, INC., a

)
)
) AT LAW, CASE NO. 8895
)
corporation, )
)

Pafendant.

KNOW ALL MEN BY THESE PRESENTS:

That we, SCHOLZ HOMES, INC., a corporation, as Principal,

and ST, PAUL FIRE & MARINE INSURANCE COMPANY

»

as Surety, are held and firmly bound unto WILLIAM J. HOOPER and
GWENDOLYN R. HOOPER, Plaintiffs, in the sum of TWENTY-SEVEN THOU-
SAND ($27,000.00) DOLLARS, for the payment of which, well and trul]
to be made, we bind ourselves, and each of us, our Successors and
assigns, jointly, severally and firmly by these presents, and as
part of this undertaking, we hereby waive all of our rights under
the Constitution and Lawé of the State of Alabama, to have any of
our property, real or personal, exempt from levy, sale and satis-
faction hereof.

Sealed with our seals and dated this the 3rd day of

August , 1970.

WHEREAS, at the June term, 1970, of the Circuit Court of

Baldwin County, Alabama, on, to-wit: the 19th day of June, 1970,
the said WILLIAM J. HOOPER and wife, GWENDOLYN R. HOOPER, recovere
a judgment in said Court against SCHOLZ HOMES, INC., a corporation
for the sum of THIRTEEN THOUSAND FIVE HUNDRED ($13,500.00) DOLLARS
damages, and the cost in said suit; and whereas, on this day the
said SCHOLZ HOMES, INC, a corporation, as such Defendant, has made
application for an appeal from said judgment to the next term of
the Supreme Court of Alabama, to be holden of and for said State,
to reverse said judgment, and also for a supersedeas of the execu-
tion of said judgment, which has been granted on entering into

this bond.

i




Now, therefore, the condition of the foregoing obTigation
1s such, that if the safd SCHOLZ HOMES, INC., a corporation, said
Defendant, shall prosecute its said appeal to effect, and satisfy
such judgment as the Supreme Court may render in this case, then
the said obligation to be null and void, otherwise to remain in
full force and effect.

SCHOLZ HOMES, INC.

RO S

// RSV Y Vo f’mml@&,m‘-
ATTEST:

Y .'é - / /: ; ]
‘fﬁ:;S'T; SECRETARY ¢’

/&%fw ‘

,\_ R A R 'ST. PAUL FIRE & MARTNE INSURANCE COMPANY

‘IIIE/V\AAQR.,/?15:\\\Q\E3J;£;prvf

Anne G. Hagberg 5 ttorney in F‘a.cl

APPROVED: ﬁ ' 5222:“7/%% “‘”3/¢éL‘ﬁ

70 CLERK OF (GIRCUTT COURT

/4 Z‘{Z /’< :; / B PTECUIENCY JTs tk TR A5 :.r.-'v:
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(A Capital Stock Company)

Class 1
CERTIFIED COPY OF POWER OF ATTORNEY

Original on File at Home Office of Company. See Certification.

ol. PAUL
FioeciTy AND sUReTY  EIRE and MARINE

DEPARTMENT

HOME OFFICE: 3T. PAUL, MINNESOTA

KNOW ALL MEN BY THESE PRESENTS: That the St. Paul Fire and Marine Insurance Company, a corporation organized
and existing under the laws of the State of Minnesota, and having its principal office in the City of Saint Paul, Minnesota, does hereby

constitate and appoint
Del N. Shaw, Terry F. Vliiek, Lawrence E. Wilburn, Harold E. Hormer, Grace Hill,
Nina Pizzurro, Anne G. Hagberg, individually, Cleveland, Ohio

its true and fawful attorney(s)-in-fact to execute, seal and deliver for and on its behalf as surety, any and all bonds and undertakings,

recognizances, contracts of indemnity and other writings obligatory in the nature thereof, which are or may be aliowed, required or
permitted by law, statute, rule, regulation, contract or otherwise, and the execution of such instrument(s) in pursuance of these presents,

shali be as binding upon the said St. Paul Fire and Marine Insurance Company, as fully and amply, to all intents and purposes, as

if the same had been duly executed and acknowledged by its regularly elected officers at its principal office.
This Power of Attorney is executed, and may be certified to and may be revoked, pursuant to and by authority of Article III,

—3ection 5(C), of the By-Laws adopted by the Board of Directors of the ST. PAUL FIRE AND MARINE INSURANCE COMPANY

at a meeting called and held on the 3rd day of August, 1966, of which the following is a true transcript of said Section 5(C).

“The President or any Vice President, Assistant Vice President, Resident Vice President, Secretary or Resident Secretary, shall

have power and authority
(1) To appoint Attorneys-in~fact, and to authorize them to execute on behalf of the Company, and attach the Seal of the
Company thereto, bonds and undertakings, recognizances, contracts of indemnity and other writings obligatory in the nature

thereof, and
{2} To appoint Special Attorneys-in-fact, who are hereby authorized to certify to copies of any power-of-attorney issued in

pursuance of this section andlor any of the By-Laws of the Company, and
{3} To remove, at any time, any such Attorney-in-fact or Speciai Attorney-in-fact and revoke the authority given him.”

Further, this Power of Amtorney is signed and sealed by facsimile pursuant to resolution of the Board of Directors of said
Company adopted at 2 meeting duly called and held on the 6th day of May, 1959, of which the following is 2 true excerpt:

© 7 "Now therefore the signatures of such officers and the seal of the Company may be affixed to any such power of attorney or any
certificate relating thereto by facsimile, and any such power of attorney or certificate bearing such facsimile signatares or facsimile seal
shall be valid and binding upon the Company and any such power so executed and certified by facsimile signatures and facsimile senl
shall be valid and binding upon the Company in the future with respect to any bond or undertaking to which it is attached.”

IN TESTIMONY WHEREOF, the St. Paul Fire and Marine Insurance Company has caused this
8th

instrument to be signed and its corporate seal to be affixed by its authorized officer, this

\\\\\\\\\\\\Hlilllu”',
SRRE ¢ z%
day of October A.D.19 £9

ST. PAUL FIRE AND MARINE INSURANCE COMPANY

&

iy,
iy
Lalm,
B
ERARS
e

=l 15 ]
e vl
£ 27 0§ STATE OF MINNESOTA
//%‘?CJR c% C\"&& c £ R s5. <
D & ounty of Ramse
/f,f,rm""m\m“\\\\\\\\? ¥ v
Vice President.
On this 8th day of QOctober 1969 | before me came the individual who executed the
preceding instrument, to me personally known, and, being by me duly sworn, said that he is the therein described and zuthorized officer
of the 3t. Paul Fire and Marine Insurance Company; that the seal affixed o said instrument is the Corporate Seal of said Company:

that the said Corporate Seal and his signature were duly affixed by order of the Board of Directors of said Company.
IN TESTIMONY WHEREOF, I have hereunto set my hand and C /\4
ot & affixed my Official Seal, at the City of Saint Paul, Minnesota, the day . -
C. L. JAEGER

and year first above written.

Notary Public, Ramsey County, Mian.
My Commission Expires June 2, 1974,

CERTIFICATION

I, the undersigned officer of the St. Paul Fire and Marine Insurance Company, do hereby certify thar I have compared the

foregoing copy of the Power of Attorney and affidavit, and the copy of the Section of the By-Laws of said Company as set forth in said
Power of Attorney,” with the QRIGINALS ON FILE IN THE HOME OFFICE OF SAID COMPANY, and that the same are

correct transcripts thereof, and of the whole of the said originals, and that the said Power of Attorney has not been revoked and is now

3rd day of August 1v 70

in full force and effect.
IN TESTIMONY WHEREOQF, 1 have hereunto set my hand this

Secretary.

*Unlimited as to character and amount.

10870 CPS Rev, 12-67 Printed in U. 5. A,




CITATION OF _APPEAL Moore Printing Company, Bay” Minette, Alabama

THE STATE OF ALABAMA
Baldwin County - Circuit Court

TO ANY SHERIFF OF THE STATE OF ALABAMA—GREETING:
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CASE NO. 8895

L

CIRC'UIT COURT
Baldwin ?Cozg.fzty, Alabama

WILLIAM J, HOOPER & GWENDOLYN R,
HOOPER -

Vs, Citation in Appeal

SCHOLZ HOMES, INC., A CORP.,

Clssued _ 15th _ day of _July__, 1920

SERVE: Wi lson': Hayes, Atty

&

i
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THE STATE OF ALABAMA - = - - - - JUDICIAL DEPARTMENT
THE SUPREME COURT OF ALABAMA

OCTOBER TERM, 1971-72

Scholz Homes, Inc., a Corp.

t

-1 Div. 651 V.

William J. Hooper and
Gwendolyn R. Hooper

Appeal from Baldwin Circuit Couxt

' SIMPSON, JUSTICE.

This is an appeal by Scholz Homes, Inc., a éorporation,

from a judgment of the Circuit Court of Baldwin County against

o’:




it and in favor of Wiliiam J. Hooper and Gwendolyn Hooper‘in

the sum of $13,500. The judgment followed a jury verdict in

" like amount. Thére was no motion for a new trial. The ap-
ﬁellant assigns aé error two actions of the trial court.

The first error assigned is that the court erred in re-
tfusing'to give appellant's requestéd written charge Numbexr
One which was as follows:

"I charge you Gentlemen of the Jury that any
statéments made by Dan White must have been to a
material fact which was then existing at the
- time of ﬁhe making of the said statement, and
that if it was not a material fact at the time
that the statements were made, then you cannot
find for the Plaintifﬁ under the Bill of Com-
plaint." |

The second error assigned is that tﬁe court erred in re-
fusing to give appellant’s requésted written charge Number

_ 1;A which is as follows:

- "The Court charges you Gentlemen of the Jury
that if you believe the evidence in this case,
you must find for the Defendant.™

We will treat these assignments in inverse order. The.

complaint consisted of three counts as follows:

!'l .
“"The Plaintiffs claim of the Defendant .

. NINETEEN-THOUSAND NINE-HUNDRED EIGHTY-NENE AND




TWENTY=SIX/100 ($19,989.26) DOLLARS damages, for

._that on to-wit: the &4th day of February, 1969

the Defendant represented to Plaintiffs that the

cost of a certain home, viz, Defendant's House

‘Plan known as Meadow Branch Inline Plan #51023

was the sum of FORTY~SEVEN-THOUSAND SIX-HUNDRED

and NO/100 ($47,600.00) DOLLARS.

"That Plaintiffs were thereby induced to

purchase certain materials from Defendant fox

the construction of a home of the value of

TWENTY-TWO-THOUSAND SIX~-HUNDRED EIGHTY-EIGHT
~and SIXTY ONE/100 $22,688.61) DOLLARS and to in-

.~ cur expenses for the construction of such home.

"That said representation [sic] were false
and were known to Defendant'at the time they
were made to bé false and were made with the in-
tent to deceive Plaintiffs.

"That the Plaintiffs purchased the said ma-

terials from Defendant, that they engaged a Con~-

tractor approved by Defendant, that they performed

all matters as directed and suggested by Defend-

~ant and employed Defendant's Engineer and

Consultant for the purpose of building said home

- and that the cost of building the said home ex-
" ceeded SIXTY-SEVEN-THOUSAND SEVEN-EUNDRED EIGHTY-

NINE and TWENTY-SIX/100 ($67,789.26) DOLLARS,

all to the damage of Plaintiffs.

q""- Y




ll'z .

"The Plaintiffs claim of the Defendant

| NINETEEN-THOUSAND NINE-HUNDRED EIGHTY-NINE and

TWENTY-SIX/100 ($19,989.26) dollars damages,

for that on to-wit the 4th day of February,.

1969 the Defendant acting by and through its

~agent, servant or employee was then and there

acting in the line and scope of his employment

represented to the Plaintiffs that a certain

.home, viz, Defendant's House Plan known as Mea-

dow Branch Inline Plan #51023 was the sum of

FORTY-SEVEN-THOUSAND SIX-HUNDRED and NO/100

- ($47,600.00) DOLLARS.

"That Plaintiffs were thereby induced to

purchase certain materials from Defendant for

" the construction of a home of the value of

TWENTY-TWO-THOUSAND SIX-HUNDRED EIGHTY-EIGHT

and SIXTY-ONE/100 ($22,688.61)DOLLARS and to in-

cur expenses for the construction of such home.
"That said representation [sic] were false
and were known to Defendant at the time they

were made to be false and were made with the in-

. tent to deceive Plaintiffs.

"That the Plaintiffs purchased the said

- materials from Defendant, that they engaged a

Contractor approved by Defendant, that they

o




performed all matters as directed and suggested
by Defendant and employed Defendant's Engineer

and Consultant for the purpose of building said

. home and that the cost of building the said home
‘exceeded SIXTY-SEVEN-THOUSAND SEVEN-HUNDRED

EIGHTY-NINE and TWENTY-SIX/100 ($67,789.26) DOL-

LARS, ALL TO THE DAMAGE OF PLAINTIFFS.
||3‘

The Plaintiffs claim of.the Defendant the

sum of NINETEEN-THOUSAND NINE-HUNDRED EIGHTY-
~ NINE and TWENTY-SIX/100 ($19,989.26) DOLLARS dam-

~ages, for that on to-wit: the 4th day of Febru-

ary, 1969 and on divers days before and after
that date the Defendant represented to Plaintiffs

that the cost. of a certain home, viz, Defendant's

‘House Plan known as Meadow Branch Inline plan
#51023 was the sum of FORTY-SEVEN-THOUSAND SIX-

HUNDRED and NO/100 ($47,600.00) DOLLARS.

"That the said representation was made to
induce Plaintiffs to purchase certain materials

for the comnstruction of a home; that the repre-

. sentations were false, that they were made

. wilfully to deceive, or recklessly without know-

ledge, and that such representations were relied

‘upon by Plaintiff and acted upon in that Plain-

tiffs purchased materials for the building of a




home from Defendant aﬁd that the said home ex«
ceeded in costs the amount represented by
'Defendant, all to the damage of Plaintiffs."

After filing demurrers, which are of no concern to us as
this record does not show action takem on them nor are errors
-‘éssigned pertaining to them, the defenaant plead not guilty
:f to each count of the complaint and the case proceeded to tri-
.al fesulting in the judgment above set forth.

There being no motion for a new trial we will limit our
review of the evidence to that introduced in proof of the
averments of the complaint, in order to determine whether ox
not under the scintilla rule a jury_question was presented.
If so, and if the'complaint stated a cause of action, the
_trial court did not err in refusing the general charge re-
.queéted by the defendant.

| A study of the evidence reveals testimony of witnesses
favorable to the plaintiffs substantially as follows:

Scholz was in the business of selling packaged or pre-
fabricated homes. The Hoopers, having seen 2 magazine
advertisement of their product, ordered a brochure from tﬁem.
' This was followed by a personal call from Don White, a repre-
sentative of the company, for a discussion of the various
.hOUSe plans available in package forms from Scholz. The
first visit was followed by others. Various floor plans wexre
'V‘discusséd as was the fact that they were not inflexible. The

Hoopers worked up one floor plan and inquired of White what




it would cost. When advised that the total cost would be
$53,000 they replied that they could not build that much
‘house because of its cost. They, the Hoopers, then worked

up another and more modest plan using features they were

- told by White were available from Scholz. After this plan

- was submitted to White, he delivered to them the following

instrument, typewritteh on the stationefy of the company:

"Distinction of Design
""SCHOLZ HOMEé, Inc. "'Standard of Quality
2001 North Westwood - Toledo, Ohio 43607 - Aréa Code 419: 531-1601
| "Dan White dist;'sales mgy,

554 east call
Tallahassee Fla.

"CONTRACT ESTIMATE

"FOR HOUSE PLAN KNOWN AS MEADOW BROOK INLINE.

PLAN #51023  Approximately 3700 Sq, feet of heated
‘area, 484 sq, feet. GAR.

"According to plans and spec, $47,600.00 home to be built
In 120 days from the date of approval.
' The said house to be built in accordance with the custum [sic]
. and fame design of Scholz Homes Inc.
The contractor must be approved by Scholz Homes and

The purchaser.

"Dan White"

‘This written statement was in confirmation of an oral one in

which White said to Hooper, "This house will cost you $47,600."




‘White had represented himself as being experienced in the con-
struction business and knew it in and out.
The Hoopers and the salesman for the company then called
a local contractor concerning the actual building of the
house, using the "package” of Scholz. The contractor stated
: that he thought the total‘cost would be over $60,000 but the
. representative of the company still insisted it would not be
;ovér 847,600 if done on a cost plus 10 percent profit basis;
that the difference between the contractoris estimate and
tﬁat of the company resulted from the techniques of construc-
tion by using the'packaged form which would save the differ-
"~ ence. The contractor waé awarded the contract to build on a
fcost‘plus basis, the Hoopérs ordered and paid for the "pack-
-ége" which cost $22,686.80. The "'package' was shipped to the
construction site, the contractor began and completed the
building of the house and the Hoopers wound up with a total
" bill of $67,789. The HboPers.wrote to the home office of
.Scholz concerning the excess in cost over the assurances of

their representative and received the following letter im

-,feply:

"Distinction of Design
""SCHOLZ HOMES, INC. | - -Standard of Quality
2001 North Westwood. Toledo, Ohio - _
43607. Area Code 419: 531-1601

"September 12, 1969
"Mr. William H. Hooper,-D;M.D.

112 West Third Street,
Bay Minette, Alabama 36507

aj'_-



"Dear Dr. Hooper:

"We have your letter of September 2 and we?e pleased to
“read that you love your house, but distressed to realize the
 gross misunderstanding in the area of responsibilities .in
building your home.

"ie market our homes through builders, and we sold our
'package for your home to Roberson Construdtion‘Company, who
és builders would complete your home, and in fact, enter into
a contract with you to build it. A copy of our Warranty
Registration from is enclosed. This is the form you signed
 which indicates that the Warranty Form we extended on the ma-
.terials we supply goes to you as the original home buyer as
per the contract you have with Roberson Construction Company.
I am alsd enclosipg a copy of our published list of materials
included in the Scholz Package which is sold to the builder.
This, plus the Order Form, which the buillder signed, repre-
‘sents the extent of the materials that are to be supplied by
us.

"Actually, all of the items you mentioned in your letter
which would indeed, represent a part of the total building
contract, would have to be supplied by the builder and not
by Scholz Homes. I£f this was not made clear to you, it could
well represent one.of the reasons that Mr. Dan White is no
longer associated with our Company. Mr. White, on the other
hand,'could also have been acting as laison [sic] between.

you and the builder, but all the items discussed, of course
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would be reflected ih the final total contfact thét the build-
er entered intb with you. |
"Since what Scholz Hémes supplies, in addition to the ar-
 _éhitectural and.engineering service represents only about
'ﬁhirty per cent of the eﬁtire house, we must, of necessity,
* market our homes thrbugh a builder who takes the contract
> with the home owner for the complete home;
"Knowing the model you chose and from what you, yourself,

~implied in your letter, I am sure that you have a beautiful

\ home and that the f£ull value is reflected in the contract

‘price. You have a home of exceptional design and high qual-

- ity, which deserves above normal evaluation, contrary to what

.~ the local Savings & Loan indicated to you.

"I certainly hope your builder cén work out your con-
'f-tract‘to your total satisfaction, and that you will enjoy
many happy years in your new home.
| | "Yours truly,
ﬁSCHOLZ HOMES, INC.

"'s/ James G. Lyons _
Sales Administrator

MIGL: je.
"Encls.

- "CC Roberson Construction -
Route Two - Box 310
Bay Minette, Alabama 36507

. Mr. Robert Bales
Regional Sales Manager
Scholz Homes, Inc.
Post Office Box 45094 AMFMA
Atlanta, Georgia."
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There was also evid.ence that the Hoopers were unsophis-
tocated as to building costs and meﬁhods and relied heavily
| .on the statements made-by.SCholz acting,through their agents
that the cost of the completed house wogld not exceed the
sum of $47,600. Matching the abéve outlined evidence‘against
) the allegations of the compléint as above set forth it ap-
pears that ﬁhe requirements of the scintilla rule have been
. more than met and that the court did not err in refusing the
general charge because of lack of proof.

The statement in the home office letter that the items
furnished by Scholz, in addition to architectural and en-

- gineexing service normally represents only thirty per cent
-of the entire cost would certainly justify the jury in find-
- ing willful misrepresentation on the part of their agent
when he stated that the cost of the house would not exceed
847,600, haviﬁg before him a contract price forlthe Scholz
" items in the amount of $22,686.80. -
The appellant's main argument is that the statements
imade by White that the coét of the house was $47,600 could
not have been a false statement because the houselhad not
been built and no one could know what the cost would be in
 view of the fact that the erection was done on a cost plus

.  _basis. The appellant further reasons that because of the

| ‘above fact the plaintiffs failed to prove'the allegations of

their complaint and that such failure entitled the defendant

‘to the affirmative charge. We see the point but we do not
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think it has merit and is a matter of semantics rather than

. . substance. It is clear to us from the allegations of the

complaint that the word ''was" was used in the sense of "would
 be" or "will be". All knew that the sale of the "package’

'pertained to a house yet to be built rather than one already

"'  bui1t. We are cited by the appellant the case of Birmingham

fﬁroadcasting Cdmpany v. Bell, 259 Ala. 656, 68 So.2d 314,
and to §§ 108 and 110 of Title 7, Code of Alabama as recom-
piled in 1958 as authority for the proposition that deceit
must be based on a matefial fact then in existence at the
 -.tim¢ misrepresentations are made. We do not find Birming-

ham Broadcasting Co. v. Bell apt authority under the pleadings

- and proof in the present case. In that case there was no al-
- legation of intentional deception or that the facts repre-
sented were better known to one party than to the other. We

consider the case of Shepherd v. Kendrick, 236 Ala. 289, 181

So. 782 more pertinent to our consideration There we find

quoted with approval language from Kefuss v. Whitley, 220

j;_Michigan 67, 189 N.W. 76, which is as follows:

| - "'It is material to observe that it is of-
ten fal;aciously assumed that a statement of
f0pinion.cannot involve the statement of a fact.

% % % If the facts are not equally known to
both sides, then a statement of opinion by the
one who knows the facts best involves vexry of-

ten a statement of a material fact, for he




-impliedly states that he knows facts which jus=
tify his opinion.'"

_ ‘Quoting further from Shepherd v. Kendrick, we find:

"'If one makes a statement regarding an
event to take place in the future, obviously
the statement should ordinarily be regarded
‘merely as an expression of opinion, and the
~courts will frequently stop at this point and
hold that such a statemenﬁ cannot serve as a
basis on which to predicate fraud. But if there
=are;'circumstances tending to show an actual

. fraﬁdulent intent at the time the promise or
rep?esentation regarding a future event is made,
theﬁlthe situation is entirely changed. Ac-
cotding to the weight of authorify, if the per-
soﬁ making the promise of statement as to a
future event is guilty of én actual fraudulent

'.inéent, and makes the promise or misrepresenta-
‘tion with the iﬁteution of deceiving and de-
frauding the other party, and accomplishes this
resﬁlt, to the latter's injury, fraud may, under
'many circumstances, be predicated thereon, not-
withstanding the future nature of the represen-
‘tations. This result is reached frequently on
the theory that a person's intention or belief

is a matter of fact, and that, therefore, if a
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misrepresentation is made with regard to the
same, the misrepresentation is one of fact.
-.But the particular circumstances determine
largely the result in this class of cases. This-
seems to be true, partly, at least, for the rea-.
son that the questions whether a representation
should be regarded as a mere expression of
opinion;'and whether one to whom.it is made or=-
dinarily does aﬁd has a right to rely thereon,
depend on the nature of the representation and
the relation of the parties.’'
From the foregoing we are'pe;suaded that the proof of
the allegations in the complaint was sufficient to present a
ifjury question; We do ﬁot find reversible error in assignment
~of error number two and will now proceed to consider the
“other assignment of error which is based on the refusal of
the trial court to give the requestéd speciai charge which is
set forth above. |
Chérge one was properly refused as it would, if given
tend to mislead the jury. It cannot be the law in such cases’
lthat every statement made by the seller or his agent must
relate to a material fact. For example had the salesman
White remarked that it was a pleésant day, the effect of the
_requested charge literally génstrued would require thé Jury

“to find for the defendant unless such remark pertained to
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. material fact. Charge ome is also defective as being ab-
' stract and not properly hypothesized on the evidence.

The judgment of the trial court is due to be -affirmed.

AFFIRMED.

Heflin, C.J., Coleman, Bloodworth, and McCall, JJ.,

| concur.
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THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

Oi:tobe'r Term, 19_:7 1-72

651
— Diw. No.
To the Clerk Rbdiétht of the Circuit Court,
p : a7 v
Baldwin County—Greeting:
Whereas, the Record and Proceedings of the Circuit Court

of said county, in a certain cause lately pending in said Court between

Scholz Homes, Inc., a Corporation
, Appellant___,

William J. Hooper, et al s
, Appellee__,

wherein by said Court it was considered adversely to said appellant , were brought before the

Supreme Court, by appeal taken, pursuant to law, on behalf of said appellant :

NOW, IT IS HEREBY CERTIFIED, That upon consideration thereof the Supreme Court, on the
4th November 71
day of , 19 , affirmed said cause, in all respects, and

ordered that appellant .o Scholz Homes, Inc.. a Corporaticn, and St. Paul Fire

& Marine Insurance Company, surety on the supersedeas bond, pay the

amount of the judgment of the Circuit Court and 10 percent damages

thereon and interest and the costs accruing on said appeal in this

court and in the Court helow, for which let execution issue.
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Witness, J. O. Sentell, Clerk of the Supreme

Court of Alabama, this the _i‘ﬂl____ day

November 19 71
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