ALTIZRMATIVE WRIT OF MANDAMUS

W, A. WEEKLEY, 1
PLAINTIFF, Y  IN THE CIRCULT COURT OF
VS, {  BALDWIN COUNTY, ALABAMA,
HONORABLE W. R. STUART, JUDGE | AT LAW /A\
OF PROBATE COURT OF BALDWIN _ _ ) '
COUNTY, AL&BAMA. { CASEN0. /74 . f

"

DEFENDANT, I K_,/’ |

70 HONORAZBLE W. R. STULRT, AS THE JUDGE OF THE PROBATE COURT, BALDWNIN

COUNTY, ALABAMA.

0

Whereag, oh the 23 day of February 1952 there was presenied and filed

-~ with the undersigned, &g clerk of the Circult Court cf Bzldwin County, Alabame,

a petition praying for an alternstive writ of mandamus or rule nisgi, which

petition is in words and figures as follows: 3

ETITION FOR MANDAMUS .

W. &, WEEKLEY, ... ... .

IN TH

=

PLAINTIFYF, CIRCULT COURT QF

VS, BALDWIN COUNTY, ALABAMA,

OF PROBATE CQURT OF BALLDWIN

COUNTY, ALABAMA, CASE NO» /7L .

X
I
HONORLELE W. R. STUART, JUDGE | AT LAW
X
I

DEFENDANT,
TO THE HONORABLE TELFAIR J. MASHBURN, JUDGE OF THE TWENTYEIGHTH JUDICIAL

CIRCUIT COURT.

COVES NOW YOUR PETITIONER AND SHOWS UNTC YOUR HONOR AS FOLLOWS

1. Thei W, A, Weekiey is o%er twentyQGQe yeafs of age'aﬁ& presently
resides at Bay Minette, Alebama, |

2q Tﬁét ﬁhe Defeﬁdénig Honorable W, R, Stﬁart, is the Probate Judge of
Baldwin County, Alabama, and is over the age of twenty-éne years, and-presently
resides in Bay Minette, Alabama, |

2, Thai the County of Baldwin in the Stete of Alabeme by R. 4. Roberiscn,
itg agent, as chairman of the County Commissioners, filed a petiﬁioﬁ in the
Probate Couri of Baldwin County, Alabama, asking trat certain lands in Baldwin

County be condemned for public roed purposes, Among the land sought to be

condemned were parcel 5 described as follows:
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Parcel 5: & girip of lend as shown by the righi-of-way mep of
Project No, Fo Go 163 (3}, as recorded in the office of the
Judge of Probate of Baldwin Countiy:

A strip of land 35 feet wide evenly off the South side of Lois
6, 7, and 8 of the R, E. Lee Sub-division, the map or plat of
which is recorded in Map Book 1, page 107 in the office of the

dudge of Probate of Baldwin County, meking the righimcfeway 57

- feet wide on the Norih side of the center line of Projeect No,

F, G. 163 (3) from Station 2567 % 51.9 to station 2568 + 88 and

containing 0,12 acres, mere or less,.

e That the Code of Alebama of 1940 (as amended) in title 16, Eminent
Domain section 1 ihrough 31, sets out the p#ocedure that MUST be followed
for "condemnation Of Lands For Public Uses."” Your petitiocner avers thei this
procédure hag not been followed in that:

(4) Your Petitioner avers thai Section 11 was violated for the

commissioners appointed to appraisze seid land were not disinteregtied in the

condemnation for iis purpose was 1o provide for the widening of & public roed
‘in the City of Bey Mineties  C. L. Thompson is & locel land owner and a reasl
estate dealer and as such had a vital interest in the wideniang of the said
road. £, C, Moit wes, 2t the time he was appointed, the Secretary of the
Bary Ninétte Chamber of Commerse and as such could not have been diginterested
in the condemneiion for iis purpose was to provide for the widening of ihe
nublic road in the Ciiy of Bay Minette, 4, Co Mottt had & sirong and dirsct
interest in the improvemeni of the said city.l George T. Byrne was net dige
interested in ithis condemnailon for he was the owner of valusble property
abuﬁtin_on the rcad t0 be widened by this condemnetilon procedure, and this
condemnation enhanced the value of his properiy greatly.

(B) Section 16 was violated, it provides the commissioners MUST, within
ﬁwéﬁt?raays from their appointment, make & report in writing to fhé Cdurt,
stating the amouni of demeges and compensation agceriained and asssessed by
them for the owpers of each trazest of land, or persons injured and other parties
interested therein, The records of ithis zeid proceding affirmaiively shows
thet more than 20 days elapsed beiween the commigsioners appeintment and the
day thevy made their repori,

5o Your Petitioner avers that his righis guaranteed him under Erticle

One, Paragreph 23 of the Constitution of 1910 of Alabame are being denie
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him: Specifically: "but privete property shall noi be taken for, or applied
to public usge, unless just compensatiion be first made therefor,® The

compensation paid your petiticrer for the land taken znd heretofors described

=

s in no wise adequate, fair nor commensurshle to ihe demage done, The re-

cords of the lower court shows thet vour petitioner received only ONE BIUNDRED:

#y

{$100,00) DOLLARS as damages to Parcel 5 whereas the owners of the agjoining

damages ito

©
i

lote, pafcel & &, received ONE THQUSLND {$1,000,00) DOLLARS

their lots, Your Petiiioner hed more land teken from Parcel under the seid

A% ) |

‘condemnation, to-wii: 0,12 scres, than was taken from Parcel & 4, fowwit:
0,11 zeorese
Your petitioner avers that his land wos of equal value to thet in parcel

é Ao

6o The Decree of the Probate Court, dated Octcber ¢, 195

'-gl
b ]
Jore
2]
o)
i
¢}
*
e
0

as follows: "and the ssid right-ofewey and ezsement and privile 8

for in said Petition, is hereby condemned to the Petitioner, and sz2id -Couniy
of Baldwin, Steie of Alsbame, a2s eforesaid upon ihe payment of deameges and
compensaiion assessed by the commissicners hereiofore named,®

Your Petiticner avers thaet he wes lead %o believég frem the reading ef
ihis Decree, that the condemnation was not effective until payment and tﬁat at
such iime he "could do something about it*, that is appeal, 2nd thet pajmenﬁ
was made to~wit: January 15, 1952, |

7« That in the face of the feilure to follow the mandeates of the @ode
of Alsbama, 1940 {22 smended) title 19: which set out the procedure tha% KUST
be {ollowed when land is condemned and the other error set out in this pétitionﬁ
We R, Stuart entered a Decrze duted Ceiober G, 1951, condemning the aforés&id
lend to the use of Baldwin County, Alsbame., In so doing the Honcrable W; Re
:Stﬁaff faﬁied ogmuis pert 1o perform a ministerizl duty imposed upon him as
Probate Judge of Baldwin County, Alabama, by the Statutes of this Sizte,.

Wherefore, the Premises Considered, Petltioner respecticlly prays that

turnable to the Cirecult Court of Baldwin Couniy, Alabama, ordering end command-

ing We Ro Stuart as such Probate Judge, forthwith to vecate end annul his Order

and Decree, deted Ociober §, 1951, sondemning the above described land; limite
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(4}

ing the vacation end ernnulmeni however to that part of the Order and Decrese
which condemns Parcel H; or %o appear at & time io be designaied by Your Honeor
and show cause why he should not do so; and Petitioner regpecifully prays for
any other and furiher relief; and for such other snd further orders and judg-
ments tc¢ which they may be entlitled under the facisg above alleged,

He A, Weeklerw
Petitioner

0o LeNeir Thompson
Attorney for Petitioner

Tolbert M. Brantley
Aftorney for Peiitioner

STATE CF ALABANA
BALDWIN COUNTY

Before me, O, LeNoir Thompson, a Notery Public in and for seid County

and Siate, perscnelly appeared W, E, Weekley, known fo . me, who being duiy .sworn,
deposes and says that he 1s the Petitioner in the foregoing petition; that he
hes knowledge of the facts therein averred, and the facis therein averred are
true and correcte

Wo Lo Weekley

Sworn te and subseribed bafore me ithis day of Pebruery, 1952,

€. LeNoir Thompson
Notary Public

And whereas in ihe opinicn of the Honorable Telfair J. Mashburm,
Judge of this Court, said petition states a proper and sufficlent case for said
writ of mendamus and has directed the clerk to izsue the same; now, lherefore,
the sz2id W, R, Stuari ac the Probate Judge of Baldwin County, Alebama, 1z here~

by commended to appear before this Court on the g{%?& dey of ;29?¢§4&Ag,f§ yar

1952, and show cauge, if any he cen, why & writ of mandemus should not be

awarded to the said patitioner as prayed for in his petitlon as aforesaid.
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(5}

WITNESSETH, the Honorsble Teifalr J, Mashburn, Judge of the Cireuit

Court of Baldwin Counity, Alabamz, on this the éaédeﬂy of M,@?i%g

Clerk of the Cinrcuit Court of Beldwin County, Alabama. .

L
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IN THE CIRCUIT CQURT CF

VS BALDWIN COUNTY, ALABAMA.

HONORABLE W. R. STUART, JUDGE AT LAW
OF PROBATZ COURT OF BALDWIN )
COUNTY, ALABAVA. CASE NO. 176k..

DEFENDANT,

I I 3T S T A RS B B purg B BT

This cause coming on to be heard upon the petition of
Baldwin County, Alabama, to intervene as' a party defendant
in this proceeding, and it appearing that Baldwin County was
the petitioner in the Probate Court of Baldwin Countys; Alabama,
in that certain cause, the final decree in which is sought to
be set aside in this proceeding, such county is a proper and

necessary party in this proceeding;

o NOW-Sherefore, - 1t-is-ordered;-adjudged and—decreed that the ——

petition of Baldwin County, Alabama, to intervene in this pro-
ceeding as a party defendant is hereby granted.

This the lst day of April, 1952.
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PLATNTIFF, IN THE CIRCUIT CCOURT COF
VS BALDWINW COUNTY, ALABANA.
HONORABLE W. R. STUART, JUDGE VK omy =

OF PROBATE COURT OF BALDWIN
COUNTY, ATABAMA.
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DEFENDANT.

This cause coming on to be heard upon the demurrers
of W. R. Stuart, Judge of Probate, and of Baldwin Cbunty,
Alabama, to petitioner's petition, the same is hereby order-
ed submitted on briefs.

The defendants, W. R. Stusrt and Baldwin County, Ala-

bama, are given ten days from this day in which to file briefs

—dn-this-court, and petitioner is given ié&n-days aftver the

filing of defendant’'s brief in which to file brief.

-

This the lst day of Aipril, 1952,




No. 1764

W. A. Weekley
 Plaintiff
vs
Honorable ¥. R. Stuart,
Judge of Probate Court of
Baldwin County, Alabama
and Baldwin County, Ala,

Defendants
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W. A. WEEKLEY,
IN THE CIRCUIT COURT OF
PLAINTIFF,
] BALDWIN COUNTY, ALABAMNA.
v

AT LAW
HONORABLE W. R. STU4RT, JUDGE
OF FROBATE COURT OF BALDWIN
COUNTY, ALABAMA.

CASE NC. 176k.

DEFENDANT.
TO THE HONORARLE TELFAIR J. MASHBURK, JUDGE OF CIRCUIT CCURT,
BALDWIN COUNTY, ALABAMA:

Comes your Petitioner; Baldwin County, Alabamz, and by leave
of court files this his Petition to intervene in the foregoing
cause and shows to this Honorable Court that it was the Petitioner
in that certain suit in the Probate Court of Baldwin County,; Ala-
bama; for condemnation of lands for public road purposes owned by
Petitioner in this ovroceeding; that the decree rendered by the
Probaté Court in the proceedings therein, and in this proceeding
sought to be set aside, was in favor of Baldwin County and against
the Petitioner in this cause; and that its rights under the decree
&f the Probate Court are involved in this proceeding and 1t 1s
interested in the matters sought to be adjudicated; and that it 1is
interested in and its property rights are involved in a successful
defense of this proceeding; that its right and interest are not or
may not be properly defended without its participation in the de-
fense thereof and, hence, Baldwin County is a proper and necessary
party defendant in this proceeding;

Wherefore; Petitioner prays that due and proper notice be
given to the Petitioner in this proceeding and that upon hearing of
this Petition; this Petitioner be permitted to intervene in this
~~causeas-party-defendant.for. the. purpose of defending its rights in.
thislproceeding under the decree of the Probate Court here sought
t0 be vacated; and Petitioner prays for all such other or different

relief as it may be entitled to in the premises.

et '

“Solicitor for.Baldwin County, Ala.
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BRTTTION FOR MAMDAMUS

X
PLAINTIFF, X
_ BALDWIN GOUNTY, ALABAME,
VS, I .
. TS s P RRSE AT LAW
_ﬁouoqAB*“ W. R. ST S | _ .
CF - : CASE NOD, ' .

' County be condemmed for public road purposes. Among the land gought 1o be

W. 4. WEEKLEY,
I¥ THE CIRCUIT COURT OF

e

J;-u:;;; i V i z

TO THE HOMORABLE TWL*AIR J..ﬁASHBURN? JUDGE QF THE TWENIY-EIFTH JUDICIAL

STRCUIT COURT,

COME NO® YOUR PETITIONER AND SHOWS UNTO YOUR HONOR £S FOLLOWS:

‘1, Thet W, A, Weekley is over twenty-one rears of age and presenily
regides in Bay Mineite, Alabama,

2. That the Defendani, Honorsble W, R, Stuart, is the Probaie Judge of
Baldwin County, Slabama, and is over the age of tweniy-one years, and presently
resides in Bay Winette, Alazbama,

3, That the County of Baldwin im the State of Alabame DY R. J. Robeertson
its agent, as chairmar of the County Commissiorers, filed a petition in ihe

Pwobete Court of Baldwin County, Llsbamz, asking that ceriain lands in Baldwin

condemned were parcel 5 described as follows:
Parcel 5: A strip of land as shown by the right-of-way map of
Project Noe Fo Go 163 (3}, as recorded in the office of the
Judge of Probate of Baldwin County:
A strip of lend 35 feet wide evenly off ithe South gide of Lois
6, 7 and 8 of the R, B, Lee Sub~divisions the map or plat of
which is recorded in Map Book 1, page 107 in the office of the
Judge of Probate of Baldwin County, making the right-of-way 57
feet wide on the Norih side of the center line of Projecti Neo
F, Go 163 (3) from Station 2567 & 5149 to stetion 2568 4 88 and
contalnlng 0,12 acres, more oOr less.
ke Thet the Code of Alsbema of 1940 (es amended) inm title 19, Eminent
Domain'section 1 through 31, sets out the procedure that MUST be followed
for "Condemnation 0f Lands For Publié Uges." Your petitioner avers that this
procedure has not been followed in that:

(2) Your Petitioner avers that Section 11 was violated for the

commissionersg appointed to appreise said land were not diginterested in the

Office of Horne & Brantley




{2)

condemnation for ite purpose was 1o provide for the widening of 2 public roed
in the City of Bay Hinette. C. 4. Thompson is & lccal land owner and e reel
gstatgudga}gr%gnd_as_such had 2 vital interesi in the widening of the said
‘roads Ao Ce Mott'ﬁas,'at the time he was appoinied, the Secreiary of the
'Bay Minetie Chamber of Commerce and as such could not have been disinteresied
in the condemnation for its purpose was ito provide for the widening of the
public road in the City of Bay Minette. 14, C., Mottt had 2 strong and direct
interegt in the improvement of the seid city, George T. Byrne was not dis-
interested in this scondemnation fﬁr he was the owner of wvaluable property
abuttin on the road io be widened by this condemmation procedure, and ihis
condemnetion enhanced the value of hig properiy greatly.

(B} Section 16 was violated, i1 provides the commissioners MUST, within
twenty days from their appointment, make a repori in writing to the Cburt,

stating the amount of dimsges and compensation sgcertained and assesged by
g i

7]

them for the owners of each iract of land, or persons injured and other partie
interested therein, ?he records of ihis said proceding affirmetively shows
that more than 20 days elepsed beiween the commissioners appointment and the
day they mede their reporit.

5o _Xour Petitioner avers thaet hig rights guerenteed him under Article
One, Paragraph 23 of the Constitution of 1910 of Alabama ere being denied

him: Specifically:  ™but private property shall not be taken for, or applied.
to public use, unless just compensation be first made therefor.” The

compensation p2id your petitioner for the land taken and neretofore described
is in no wise adequate, fair nor commensurzble to ihe demage done. The re-
taccrdsnofcthe-1owerqcourt:shows~that_youeretitioner.feceived only ONE HUNDRmD
($100.00) DOLLARS as damages to Parcel 5 whereas the owners of the adjoining
lots; parcel & 4, received ONE THOUSAND {$1,00C.00) DOiLARS es damageg to
fheir lots, Your Pstitiorner had more land taken from Parcel 5 under the said
condemnation, to-wit: 0,12 scres, than was teken from Parcel 6 &, to-wit:

0.1l acres.
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(3)

Your Petitioner avers that his land wes of egqual value w thet in parcel
6 jﬁ—a

6o The Decree of the Probazie Couri, dated October ¢, 1951, in pari is
"éé'fﬁlioﬁé;”'“éﬁéitﬁe said right-of-way and easement end privileges so prayed
for in said Petition, is hereby condemned to the Petiiioner, fthe seid County

cf Baldwin, Sigte of Alabame, as aforesaid upon the payment of damages and
compensation assessed by the commigsioners heretofore named.”

Your Petitioner averg that he wes lead io believe, fr rom the reading of
ﬁhis'Decree, that the condemnation waz not =ffeciive untll pzyment znd that at
such time he ®could do something about ii¥, tnss ig appeel, ALnd thal payment
wes made to~wii: January 15. 1952, .

7. Thet in the face of the failure to follow the mandates of the Code
of Alabzma, 1940 (o5 amended) title 19: which set out the procedure that MUST
be followed wﬁen land is condemned and the other error set out in this petiiion,
W, Ro Stuart entered a Decree dated Oc ober 95 1951. condemnlﬁ? the a’ovesakd
: 1éﬁé:tc the &se of Ba7dw1n Ccunﬁy, Qlabumae in =o doinu the Honorable W, R,
Stuart failed on his part to verform a ministerial dutly imposed upon him as
Probate Judge of Baldwin County, fAlabama, by the Staitutes of this State.

®herefore, the Premises Considered, Petiﬁioner respectfully praye that
Youf Homor will grant zn aliernative writ of mandamus or a2 rule nigl, directed
tc the szid W. R, Stuart, ez Judge of Probate of Balidwin Ccounty, Alabemz, rem

turnable to the Circuit Court of Baldwin County, Elabame, ordering and commends-

1

ng W, R, Stuart asg such Probete Judge, forthwith to vecate and annul his Oxder
and Decree, dated October 9, 1951, condemning the sbove described land; 1imite
ing the veacctiion and annulment however to thaet part of the Order and Decree

-

which condemns Parcel 53 or ic appear at a iime to be designated by Your Honor

C e

and show ezuse why he should not do so; and Petitioner respectfully prays for
any other dnd further relief; and for such other and further orders aznd judge

ments 1o which they mey be entitled under the facts above alleged,

Office of Home & Brantley




Wl W led.,
Petitioner /
k*m o S wﬁﬁz
o At for P 5:::133:‘_‘_%
/ﬁ ;4//
: MMM/
Attorney for Petlﬁloﬂes?’/

e
<

STATE OF ALABAMA

3ALDFIN GOUNTY ///\; ;,W ,_N /

Pefore zne, 7 L2 Mﬁ” L Notery Public in and for
ra i D//
said County and State, rerso“a’ 1y eppeared W, 4, Weekley, known o me, who

peing duly sworn, deposes and says that he is the Petitioner ir the foregoing
petition; that he hes knowledge of the facis therein averred, and the facts
- therein averred are irue and correcta

Tt Wil

:orq to and saoscr" bed/before m&uq QQ_J qa.y of Aebruary, 1952. . . .

/’/ / MM
/No »ary P«n‘bhc //
/

ORDER DIRECTING ISSULNCE OF WRIT

Upon reaéing};‘ and considering the verifi ed féregoing petition or complaint,
it iz 'my opinion that the petiiioner or plaintiff is entiiled to ihe lssuance
of the alternative writ of mendamus as therein n*'ayede The clerk will, there=-
fore, igsue an asliernaiive writ of mandemus as prayed for in sald petition re-

Ay
turneble to the Circuit Court of Baldwin County, Alabama, at|D &d¥. con the

UE— day of

N ) &i—‘ Wi A 4
ﬁlrcuit @idge

CHice of Horne & Brantley
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T e T

COUNTY A“ABAHA.

W. A WEEKLEY,
PLAINTIFF, IN THE CIRCUIT COURT OF
VS

HONORABLE W. R. STUART, JUDGE
OF PROBATE COURT QF BALDWIN

BALDWIN COUNTY, ALABAMA.
AT T.AW
o  GASE NO. 1764.
DEFENDANT. B

Comes Baldwin County, Alabama, and demurs to Plaintiff's pe-

~tition and as ground demurrer says:

1. That there is no equity in the petition.

2. That the petition does not allege facts upon which this
court could issue the ordér prayed for.

3. That the allegation in subdivision "A" of paragraph
four does not show that the commissioners appointed by the court
had any interest in the rroceeding.

L. That the allegation that C. A. Thompson; commissioner
éppointed in the'proceeding, is a local land owner ané real es-
tate dealer does not show that he had any interest in the proceed-
ing.

5. That the allegation that 4. C. Mott was Secretary of
Chamber of Commerce does not show that the said A. C. liott was in-‘
terested in the proceeding.

6. That the allegation that George T. Byrne was the ovwner
of property on the rcad to be widened does not show that the said
George T. Byrne has‘any interest in the proceeding.

le . That there are no allegatlons of 4act showing that the
comm1551oners app01nued in the proceeding, C. A. Thompson, A. C.
Mott and George T. Byrne, had any interest in the said proceeding
and were thereby disqualified as commissioners.

8. That the failure of the commissioners to make their

report within twenty days after their appointment as alleged in

- subdivision "B"™ of paragraph four does not invalidate the decree

rendered by the Probate Court,




9. That from aught that zppears in the petition, the pe-~

titioner waived the failure of commissioners to report within

20 days after their appointment.

10. From aught that appears in the petition the failure of
the commissiconers to report within 20 days of their appointment
was at the instance of petitioner.

11l. This Court is not authorized under the law to issue a

writ of mandamous to review the assessment of damages in the Pro-

bate Court in eminent domain proceedings.

12. That the remedy to the Plaintiff for an inadequate assess-

-ment'of damages in the proceeding; if such award of damages was

inadequate, should have been raised by appeal.

13. That the allegations of paragraph six that the petition=~
er misinterpreted the legal effect of the decree does not authovoize
this court to order the defendant to vacate the same.

14. That the Plaintiff had the right tec appeal from the de-

cree of the Probate Court and failed to do sc within the time pres-

erived By Taw.

15. That the allegations of the petition show that the
Plaintiff failed within the time zallowed by law %o appeai sald
cause.

16. That the allegations of the petition show that the de-
cree of the Prqbate Court is a valid decree and this court has
no jurisdiction to order the same vacated.

17. That the petition fails to show that petitiocner has.
timely application to the court wherein said decree was rendered

for appeal or to set aside said decree, or that such court has de-

‘nied such remedies or either of them.

18. That petitioner seeks by collateral attack to set aside
a decree of the Probate Court,
19. That petition shows on its face that the matters complained

of have been adjudicated by a court of competent jurisdiction.

Respectfully submitted,
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# Attorney for Baldwin County
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W. A, WEEKLEY,

PLAINTIFF, IN THE CIRCUIT COCURT OF

Vs BALDWIN COUNTY, ALABAMA.
HONORABLE W. R. STUART, JUDGE
OF PROBATE COURT OF BALDWIN
COUNTY, ALABAMA.

AT LAW

CASE NO. 1764.

T BT FRL PTG I I, IS Btk Bt W P

DHFPNDANT.

Comés W. R. Stuart Judge of Drobate of Baldw1n County,
.Alabama, and demurs to Plaintiff's petition and as ground demur— -
rer says:
| 1. That there is no equity in the petition.

- 2.. That the petition does not allege facts upon which this

court could issue the order prayed for.

3. That the allegation in subdivision "A" of paragrabh
four does not show that the commissioners appointed by the court
had any interest in the proceeding.

4, That the aliegation that C. A. Thompson, commissioner

app01nted in the proceeding, is a local land owner and real es-

tate dealer does not show that he had any interest in the proceed-
ing.

5. That the allegation that A. C. Mott was Secretary of
Chamber of Commerce does not show that the said 4. C. Mott was in;
terested in the proceeding.

6. That the allegation that George T. Byrne was the owner
of property on the road to be widened does not show that the said

™

_Géorge T. Byrne has any interest in the proceeding.

7. That there are nc allegations of fact showzng that the
?cdmmﬁss1one swap901ntéa in the proceedlﬂg, C. A. Tnombson, A C
- Mottt and George T. Byrne, had any interest in the said proceeding
and were thereby disgualified as commissioners.

8. Thaﬁ the failure of the commissioners to make their
report within twenty days after thelr appointment as alleged in

- subdivision "B" of paragraph four does not invalidate the decree

rendered by the FProbate Court.




9., That from aught that appears in the petition, the pe-=
titioner waived the failure of commissioners to report within
20 days after their appointment.

10. From aught that appears in the petition the fallure of

the commissioners to report within 20 days of their appointment

- was at bhe instance of petitioner.

_11l. This court lS oot autnoilzed urde; the law to issue &

writ of mandamous to review the assessmnnt of damages in the Pro—

_‘bate Court in eminent domain proceedings.

- 12. That the remedy to the Plaintiff for an inadequate assess-

ment of damages in the proceeding, if such award of damages was

~inadeguate, should have been raised by appeal.

13 That the allegations of paragraph six that the petition-
er mlslnterpretea the legal effect of the decree does not authorize
this court to order the defendant to vacate the same.

14. That the Plzintiff had the right to appeal from the de~

cree of the Frobate Court and failed to do so within the time pres-

el 4 by law. .

- 15. That the allegations of the petition show that the

Plaintiff failed within the time allowed by law to appeal said

cause.
16. That the allegations of the petition show that the de-

cree of the Probate Court is a valid decree and this court has

no jurisdiction to order the same vacated.

17. That the petition fails to show that petitioner has time-
iy application te the court wherein said decree was rendered for

appeal or to set aside said decree, or that such court has denied

rrgych remedies or elther of - then..

18. That petitioner seeks by collaterzal attack to set aside

.a'decree of the Probate Court.

19. That petition shows on its face that the matters complained
of have been adjudicated by 2 court of competent Jjurisdiction.

Regpectfullngubmitted,

: //a’“f'

A*tovmey for W. B, Stuart
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