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B Plaintifr, ) IN THE CIRCULT COURT OF

a ) BALDWIN COUNTY, ALABAMA

JOSEPE D. YIDDLETOE, ) AT LAW. NC. 1690
Defendant. )

ANSWER
How comes the defendant and for answer to the complaint
and to each and every count thereof, separately and severally, says

1. Not guilty..

OBM

C7E:ZL¢4LJCZL( A 652¢«;;534ﬂ

Attorneys for defendant.




. ANOWRR
A. J. SWIRN,

K

Plaintiff,
VS.

JOSEPH D, MIDDLETON,

Defendant..

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA
AT LAW. . NO. 1690

FILED
© . 0CT 1R 1951
T MIGE ). DUGH, Clerk




A. J. SWIRN,

Plaintiff, IN THE CIRCUIT COURT OF

BALDWIN COUNTY, ALABAMA
JOSEPH D. MIDDLETON, AT LAW NO. 1690

Defendant.

T S LN— LS e St

7 PLEAS

Now comes the defendant; by his attorneys; and for answer
to the complaint and each and every count thereof, separately and
severally, files the following additional pleas:
_ 2. The consideration for the note for One Thousand Dol=-
lars ($1,000.00), described in Count 1 of the complaint, and for
the note for Five Hundred Dollars ($500.00), described in Count 2
of the complaint, has failed in this: On, to-wit, the 13th day of |
October, 1949, the plaintiff, A. J. Swirn, together with his wife,
Elizabeth Swirn, made, executed and delivered to the defendant,

Joseph D. Middleton, a written contract, dated October 13, 1949,

which is recorded in Book 176 of Mortgages.at pages 373-k, Baldwin.|. .. -

County, Alabama Recor&s, in and by which the plaintiff agreed to
sell and the defendant agreed to purchase the property described in
the said contract, according to all of the terms and provisions
thereof. The note for One Thousand Dollars ($1,000.00), dated
October 13, 1949 and due twelve months after date, which is describd
ed in Count 1 of the complaint, and the note for Five Hundred Dol~
lars ($500.00), dated October 13, 1949 and due eighteen months afte
date, which 1is described in Count 2 of the complaint, aré two of
the ten notes described in the said written contract and are the
first two notes to be paid, as provided in the said contract. The
said contract contains a provision reading as follows:

nTn the event the party of the second part shall fail

for a period of Thirty (30) days to pay any of said in-
stallments when and as the same become due, or shall _
fail for a periocd of thirty (30) days to keep, perform
or carry out any of their obligations under the terms of
this Contract, then upon such failure the party of the
first part shall have the right to terminate this contract
by giving written notice to the party of the second part
pointing out the particular wherein there has been such
failure by the party of the second part, and unless cor-
rected by them within ten days after the delivery of"

such written notice from the party of the first part,

this contract shall stand terminated and cancelled. » « .7




The said notes, described in Count 1 and Count 2 of the
complaint, were not paid by the defendant when they became due and,
while the defendant's default in the payment of the two said notes
continued, the plaintiff, acting through his attorney, H. M. Hall,
did, on, to-wit, January 16, 1951, notify the defendant by letter
that he had failed to comply with the said contract and further
notified the defendant in the said letter that unless the contract
was corrected and made current within ten days after the receipt of

the said written notice that the contract would stand terminated

and cancelled. The said letter further notified the defendant that)

unless he made payments in accordance with the contract that all of
his right under the contract would terminate within ten days after
receipt of the said letter. The said letter was received by the
defendant on, to-wit, Januaryli7, 1951, and no payment was made by
the defendant to the piaintiff, or to his said attorney, within
ten days from receipt of the said letter. The cancellation of the

said contract by the plaintiff, acting through his said attorney,

cancelled ﬁhe defendant's oblzgaulon to pay ‘the two sald notes, be- o

cause of which the defendant is not liable to the plaintiff on the

said notes, or either of them.

3. The plaintiff has cancelled the defendant's obliga-
tion to pay the note for One Thousand Dollars ($1;OO0.00)‘described
in Count 1 of the complaint, and the note for Five Hunared Dollars
($500.00) described in Count 2 of the complaint in the following
manner:

On, to-wit, the 13th day of October, 1949, the plain-
tiff, A. J. Swirn, together with his wife, Elizabeth Swirn, made,
executed and delivered to the defendant, Joseph D. Middleton, a
written contract, dated October 13, 1949, which is recorded in Book

176 of Mortgages at pages 373-k, Baldwin County, Alabama Records,

in and by which the plaintiff agreed to sell and the defendant agree

to purchase the property described in the said contract, according

to all of the terms and provisions thereof. The note for One Thous=

and Dollars ($1,000.00), dated October 13, 1949 and due twelve montk

=




after date, which is described in Count 1 of the complaint, and
the note for. Five Hundred Dollars ($500.00}, dated October 13, 1949
and due eighteen months after date, which is described in Count 2
of the complaint, are two of the ten notes described in the said
written contract and are the first two notes to be paid, as provid-
ed in the said contract. The said contract contains a provision
reading as follows:

"In the event the party of the second part shall fail

for a period of Thirty (30) days to pay any of said in-

stallments when and as the same become due, or shall

fail for a period of thirty (30) days to keep, perform

or carry out any of their obligations under the terms of

this Contract, then upon such failure the party of the

first part shall have the right to terminate this contract

by giving written notice to the party of the second part

pointing out the particular wherein there has been such

failure by the party of the second part, and unless cor-

rected by them within ten days after the delivery of"

such written notice from the party of the first part,

this contract shall stand terminated and cancelled. . .%

The said notes, described in Count 1 and Count 2 of theg

complaint, were not paid by the defendant when they became due and,
while the defendantt's default in the paymen of the two sald notes
continued, the plalntlff acting through hls attorney, H. M Hall
did, on, to-wit, January 16, 1951, notify the defendant by letter
that he had failed to comply with the said contract and further
notified the defendant in the said letter that unless the contract
was corrected and made current within ten days after the receipt
of the said written notice that the contract would stand terminated
and cancelled. The sald letter further notified the defendant that
unless he made payments in accordance with the contract that 21l of
his right under the contract would terminate within ten days after
receipt of the said letter. The said letter was received by the
defendant on, to-wit, January 17, 1951, and no payment was made by
the defendant to the plaintiff, or to his said attorney, within
ten days from receipt of the said letter. The cancellation of the
said contract by the plaintiff, acting through his said attorney,
cancelled the defendant's obligation to pay the two said notes, be-

cause of which the defendant is not liable to the plaintiff on the

said notes or either of them.

vy
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L. The consideration fér the note for One Thousand
Dollars ($1,000.00), described in Count 1 of the complaint, and for
the note for Five Hundred Dollars ($500.00), described in Count 2 |
of the complaint, has failed in this: On, to-wit, the 13th day of
October; 1949, the plaintiff, A. J. Swirn, together with his wife,
Elizabeth Swirn, made, executed and delivered to the defendant,
Joseph D. Middleton, a written contract dated October 13, 1949,
which is recorded in Book 176 of Mortgages at pages 373-4, Baldwin
County, Alabama Records, in and by which the pléintiff agreed to
sell and the defendant agreed to purchase the property described in
the said contract, according to all of the terms and provisions
thereof; The note for One Thousand Dollars ($1,000.00), dated
October 13, 1949 and due twelve months after date, which is de-
scribed in Count 1 of the complaint, is one of the two notes de~-
scribed in the said written contract and is the first note to be
paid, as provided in the said contract. The said contract contains
a provision reading as follows:

i

"In the event the party of the second part shall fail

for a period of Thirty {30) days to pay any of szid in-
stallments when and as the same become due, or shall

fail for a period of thirty (30) days to keep, perform
or carry out any of their obligations under the terms of
this Contract, then upon such failure the party of the
first part shall have the right to terminate this con-
tract by giving written notice to the party of the sec~
ond part pointing out the particular wherein there has
been such failure by the party of the second part, and
unless corrected by them within ten days after the de-
livery of such written notice from the party of the first
part, this contract shall stand terminated and cancelled..”

The said note described in Count 1 of the complaint was
not paid by the defendant when it became due and; while the defend-
ant's default in the péyment of the said note continued, the plaind
tiff did, on, to-wit, November 13, 1950, by letter dated November
13; 1950, notify the defendant that unless he made the payments on
the said note which was due on October 13, 1950 within ten days, ag
allowed in the agreement, the contract would stand terminated and
cancelled. The said letter was received by the defendant on, to-wi
November 14, 1950. No payments on the said note were made by the
defendant within the said ten-day period. The cancellation of the

said contract by the said plaintiff cancelléd the defendant?s oblia-

L,




gation to pay the said note, because of which the defendant is not

liable to the plaintiff on the said note.

5. The plaintiff has cancelled the defendant's obliga-
tion to pay the note for One Thousand Dollars ($1,000.00), de-
scribed in Count 1 of the complaint, and the note for Five Hundred
Dollars ($500.00), described in Count 2 of the complaint in the
following manner:

On, to-wit, the 13th day of October, 1949, the plain-
tiff, A. J. Swirn, together with his wife, Elizabeth Swirn, made,
executed and delivered to the defendant, Joseph D. Middleton, a
written contract dated October 13, 1949, which is recorded in Book
176 of Mertgages at pages 373-4, Baldwin County, Alabama Records,
in and by which the plaintiff agreed to sell and the defendant
agreed te purchase the property described in the said contract, ace
cording to all of the terms and provisions thereof. The note for
One Thousand Dollars ($1,000.00), dated October 13, 1949 and due
twelve months after date, which is described in Count 1 of the com-|. .
plaint, is one of the two notes described in the said written con-
tract and is the first note to be paid, as provided in the said
contract. The said contract contains a provision reading as folw
lows:

"In the event the part¥ of the second part shall fail for
a period of Thirty (30) days to pay any of said install-
ments when and as the same become due, or shall fail for
a period of thirty {30) days to keep, perform or carry
out any of their obligations under the terms of this Con-
tract, then upon such failure the party of the first part
shall have the right to terminate this contract by giv-
ing written notice to the party of the second part point-
ing out the particular wherein there has been such fail-
ure by the party of the second part, and unless corrected
by them within ten days after the delivery of such written
notice from the party of the first part, this cmntract
shall stand terminated and cancelled. . . « %

The said note described in Count 1 of the complaint was
not paid by=the defendant when it became due and, while the defende
ant's default in the payment of the said note continued, the plain-
tiff did, on, to-wit, November 13, 1950, by letter dated November 1B,
1950, notify the defendant that unless he made the payments on the

said note which was due on October 13, 1950 within ten days, as al-

lowed in the agreement, the contract would stand terminated and




cancelled. The said letter was received by the defendant on, to-

wit, November 14, 1950,

No payments on the said note were made by

the defendant within the said ten-day period. The cancellation of

the said contract by the said plaintiff cancelled the defendant's

obligation to pay the said note, because of which the defendant is

- not liable to the plaintiff on the sald note,

Attt?g;ys for Defendant.

 Qudild v (o0
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