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DOROTHY C., WCRD, and ROBERT :
B. WCORD and DLLNE wORD, as
minors suing by tThelr next
friend and motne*, DOROTHY IN THg CIRCUIT COURT OF BALDWIN
C. WORD,

LT

(3]

Plaintiffs,

COUKRTY, ALABAMA. AT LAY

Vs.

L X I

LOUISVILLE AND NASHVILLE
RATLROAD COMPANY, a corp- NOC.
oration, and GARY ROBERTS,

L X I

Befendants.

DEMURRER

Come The defendants in the above styled cause, separately and
severally, and demur Te Counts Three, Four, Five, and Six of the
amended complaint, separately and severally, and &as separate and

several grounds of such demurrer, assign the following:

1. Because tThe allegation that the delfendant Gary Roberts

"negligently failed to open said railroad bridge® is a mere con-

-

clusicn of the pleader.

&

2. ‘Because the allegation that-the defendant Gary- Roberts
"negligently failed to open said railroad bridge® attempts to aver

the guo modo of the alleged negligence, but the facts averred do

defendant Gary Roberts

(WS
u3)
[
Q
o
o
w
D
<t
v
®
v
-3
[
54

09
j1)
i
i
G
3
<
)
m
ct
o
oy
®

1

negligently failed to open sald railroad bridge and allow or permit

a2 motor launch® to pass through said bridge is a mere conclusion of

L., 3Because the zllegation that the defendant Gary Robertis "neg=-

plead the gquo modo of the alleged negligence, but the Tacts set forih

do not constitute negligence as a matter of law.

5 Because there is no allegation that proper warning of the
approach of sazid motor launch to said rallroad bridge was given by

said motor launch.

6. DBecause said count fails to set forth any facts showing any



duty on said Gary Roberts to open said railroad bridge.

T. DBecause, for auvught that appears, said motor launch did noi
advise said Gary Roberts of its approach in time to permit said rail-

road bridge to be opened.

8. DBecause it does not appear that sa2id motor launch was seeking

passage through the draw span of said railroad\bridge.

¢.  Because said count fails to aver any facts constituting negli-

gence on the part of the defendants, or either of them.

10. ZBecause said count falls To aver any facts showing that the
decedent was killed as a proximate result of negligence on the part

of the defendants, or either of thenm.

11. Because said count fails To aver facts showing any 1iability

of the defendants, or elther of them.

12. Because said count fails to show that the plaintiffs have any

right to prosecute this suit.

-

'13. Because Tthis court has no Jurisdiction over this alleged

cause of actlion.

1k Beczuse there is no statute of the State of Alabama authoriz-

T m

ing the prosecution of this sult by the plaintiffs.

15. DBecause the Act of the Legislature of the State of Alabama,
approved Oetober G, 1947 (General Acts of Alabama, 1947, page 48L) does

not authorize the prosecution of this sult by the plaintiffs.

16. Because the Act of the Legislature of Alabama, approved Octo-
ber 9, 1947 {(General Lcts of Alabama, 1947, page 484) is unconstitutional
and violative of Article IV, Section 45, Consiitution of Alabama of

1¢0i.

17. Because the allegation of said count that the defendant Gary

Roberts "wantonly killed" the sald decedent is a mere conclusion of

the pleaéer.
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he said decedent was kill
ailing to

i8. Because the allegation that
a proximate result of the defendant Gary Roberts “wantonly
is a mere conclusion of the pleader.

¥illed as 2

open saild railroad bridge
' d

Because the zllegation that sail
ne defendant Gary Roberis

decedent was

"wantonly T
to aver the guo modo

iling to

19.
proximate resuit of
open said reilroad bridge” constitutes an effor
of the alleged wanton ingﬁry, but the allegations fall to show such
wanton injury as a matter of law.
Because the allegation that the sazid decedent was killed zas
ts "wantonly failing to
LO.pass

launeh™ .

20.
a2 proximate result of the defendant Gary Robe
permit a motor

sxin
sald railliroad bridge and allow or pe
of the pleade
killed a5 &

s a mere coneclus

. open
hrough the same
21l. DBecause the allegation that said decedent was
of the defendant Gary Roberts “wantonly failing to
or permit a‘motor launch™ ©o pass
Y the ale

proximate result

open sald railroad bridge and allo

chrough the same constitutes an effort tto aver the guo modo of

leged wanton injury, but the facts ave”redmfail to snow such wanton

injury .as & mattéf of law.

22. Beczuse sald count attempts to aver the guo modo of the al-
ut the facts averred do not show z wanton injury

leged wanton inJjury
Harrison

as a matter of law.
cuit Court

Because, under the allegations of

tiffs, releases €the

and the awy
Ciffs

defendants in this casze, 1
Alzbama, in favor of the plain
any 1i

stant case fronm
laintirf

23- !
Brothers Dry Dock and Repair Yard was a join
render

h
[
oy

E

of Mobile County,
defendants in the in
24, Because it afl
cbtained an award against Harrison B
t affirmatively appears T 1
v under the

Ciffs have

compens

25. DBecause
made a binding election To proceed solely
ffs have

Alabama
that the plaintif

sation law of the State of
Because it affirmatively appears

2b.




elected To proceed solely under the workmen's compensaition law of the
State of Alabama and such law cannot lawfully give the plaintiffs any

rights or cause ¢f action against the defendants in the instant case.

27. DBecause 1t affirmatively appears that the plaintiffs are
estopped or barred from recovering from the defendants, or either of

them.

28. Because it affirmatively appears that the plaintilfs are
estopped or barred Irom recovering from the defendants, or either of
them, by virtue of the award which they have sought and obftained under

The workmen'ts compensation law of the State of Alabama.

Py

20. DBecause the award cpvtained by the plaintiffs under the work—
ments compensation law of the 3tate of Alabama constitutes an accord
and satisfaciion of the plaintiffs’ alleged claim or causge of action

o

ggainst the defendants.

J

iy

30. Decause the plaintiffs have no right to recover ftwice for

the same inJury

31. DBecause it affirmatively appezrs that the prosecution of This

(=

sult is barred by the award rendered under The workmen's compensation

b

law of the State of Alzbama.

32. DBecause it affirmatively appears that the plaintiffs had a

choice of remedy and have elected to proceed under the workments com-

pensation law of the Stafte of Alavama.

. Because the zward rendered in favor of the plaintiffs under

3

the workmen's compensation law of the State of Alabama operates To re-

L

lease the defendants in tThe instant case from any llability.

34, Because the award rendered in favor of the plaintiffs under
the workments compensatlon law of the Sftate of Alabama constitutes a

settlement of all of the plaintiffs?! clainms.

35 Recause any recovery in this cause would be for the benefit

- .

oint

LN

of Harrison Brothers Dry Dock and Repailr Yard, the other alleged

tort feascr.




-5 -

o

36. Because any application of the workmer's compensation law of
the State of Alsbame in The instant case would he violative of Section

n

2, Article 3 of the Constitution cf the United States.

37. Because any gpplication of the Act of the Legislature o
. " ! - : "y - -
Llabama, approved October $, 1947 (General Acts of Alabama, 1947, page
48k} to the instant case would be viclative of Section 2, Article 3

of the Consititution of the United States.

38. Decause 1t appears that this sult was filed, and plaintiff
seek to maintain and to recover, under and by virtue of the provisions
of the workmen's compensation law of Alabama, when such law does not

2ppily.

39. DBecause it affirmaiively appears that no actlon can be prose-

cuted against the defendants on account of the alleged wrongful death

Ga

of said decedent, except an action brought under Section 123 of Title

7 of the Code of Alabama of 1040,

LO. DBecause it affirmatively appears that the cause of actlion,
_if any, arising-against-said-Harrison Brothers Dry Dock and Repalr Yard
by virtue of the death of said decedent should have been brought under

the Jones Act (46 U.S.C.h., Sec. 6388).

L. Because it affirmatively appears that the cause of action,

1~‘
H
f
-
jo

i anv, arising against saild Harrison Brothers Dry Dock and Rep
2

by virtue of the death of the sald decedent was within the admiralty

jurisdiction of the United States and no valld award, decree, oOr Judgm-

ment was properly rendered under the worikmen®s compensation law of the

State of Alabama.

42, DBecause it affirmatl Vﬁly abpears that the cause of action,
if any, against sald Harrison Brothers Dry Dock and Repalr Yard arise

T
L

n of said decedent was within the admiralty

[

ing by virtue of the dea

jurisdiction of the United States and no valid award, decree, or ju udg-
ment was rendered against sald Harrison Brothers Dry Dock and Repair
vard under the workmen’s compensation law of the State of Alabama, SO

hat said workmen's compensation law cannct be applied against the de-

<

b

fendants in this case.
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L3, Because 1t does not appear that the Circuit Court of HMobile
County, fAlabama had any jurisdlction to enter said judgment against

s2id Harrison Brothers Dry Dock and Repair Vard.

t4. Because the Circuit Court of NMobile County, Alabama was

Lo

without Jurisdiction to enfter said judgment agsins narrison

i

said I

ot

Brothers Dry Dock and Repair Yard, as the matter in controversy was

. _

ithin the admiralty jurisdiction of the United States.

415, Becauge the Circult Court of Mobile County, Alabama was
without Jurisdiction o enver saild judgment against said Harrison
Brothers Dry Dock and Hepair Yard, under Section 2, Article 3 of the

Constitution of the United States.

5

b6, Because under the maritime laws of the Unlted States, the

provisions of the workmen's compensation law of the State of Alabama

are not to be enforced.

L7. Because it appears from the complaint that plaintiffs have

already recovered for the matters and things complained of against

their intestatefs emplo er, whic

es and discharges thelr alleged

B

sett

wﬁ

claim against these defendants.

4183, Because it appears from the complaint that plaintifis have

already recovered for the matters and things complained of against
another alleged joint tort feasor, which, by operation of law, seltles

anéd discharges said claim against These defendants.

Ly, PBecause, for aught that appears, the compensation awarded
plaintiffs in their suit against intestate's employer has been paid
or is being paid, and such constitutes payment by one alleged joint
lemed .

tort feasor, which would settle and discharge saild alleged claim against

these defendants.

cal

1

5C. Because it appears from said complaint that for the ldent

claim asserted or attempted to be zasserted against these defendants

plaintiffs have received payment, or are receiving payménts, in settlie-
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ment and discharge thereof from another alleged tort feasor, which

(o}

payment or payments discharged said ¢lalm against these defendants.

51. Because 1t does not appear that the Circult Courtv of Moblle

Y

County, Alabama had Jjurisdiction of the subject matter in the proceed~

ing under the workmen's compensation law of The State of Alavama

- v w

against Harrison Brothers Dry Dock and Repair Yard,

52...Because it does not appear that the Circulif Court of Mobilie

ction of the person of Louisvilile zna

County, Alabama had Jurisdi
Nashville Railroad Company or Gary Roberts in {the proceeding under
the lYorkmen's Compensation Law of Alabama against sald Harrison

Brothers Dry Dock and Hepalr Yard.

53. Because the allegation that the business and work of sald
Harrison Brothers Dry Dock and Repair Yard “were local

of Alabama®™ is a mere conclusion of the pleader

54, Beczuse the allegation that the work in which sald William

B. YWord was engaged at the time of his death "was incidental to his
chief employment on . land’ is.a.mere conclusion-of-the pleader.

55, Because the allegation that "both said William B, VWord and

-

Cmployer were at the time subject to and covered by Ariicle 2

l‘i

szid

of the Workmen's Compensation Act of the State of Alabama®™ is a mere

ime of tThe

(!

-

56. Because it affirmatively appears, that at the
alleged accident the said William B. Word and said Harrison Brothers
Drv Dock and Repzir Yard were not subject to the Workmen's Compensation
¥ P J %

ILaw of the State of Alabhama.

57. Because it affirmatively appears that The entire decree
rendered on the 10th day of November, 1¢Lo by the Circuit Court of
Yiobile County, Alabama, in the proceeding under the Workments Compen-
sation Law of the State of Alsbama is not attached to or made a part

of said Exhibit A", .

Of Counsel:

srs. Steiner, Crum & Baker
tgomery, Alzbama

bt b
5 |—~v 1
Qo

a1 m




L. UORD,

ELSLL

oration, ond GAKY RO

SDORQTHY €. WORD, and ROBERT
OBy VIORD and DIADLE
‘minors sulng by thelr

HUORD, as

friend and mothoer,

V.

TR

CCLOUISVILLE AND BASHVITLE

¥ Y, a4 corpe
Fang
vl

Defendants,

IH THE CIRCULT GCURY o
BALDWIK CCULTY, ALABAMA

AT TAYW

lerk,

Law OFFICES

CHASON & STONE

BaAaY MINETTE. ALABAMA
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BUMMONS AND COMPLAINT ifoore Printing Ceo.

"THE STATE OF ALARAM A,} © CIRCUIT COURT, BALDWIN COUNTY
" BALDWIN COUNTY S
No..3435. ..

____________________ TERM, 19____

TO ANY SHERIFF OF THE STATE OF ALABAMA:

' Yoﬁ Are Herebi\r’ Commanded to Summon—LOUISVILLE AND NASHVILLE RATIROAD COMPANY,

. AND GARY ROBERTS

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in

the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against

- IOUESVILLE AiD NASHEILLE RATTROAD COMPANY , AND GARY ROBERTS

, Defendant .

by e DOROTHY- . WORD,—et—alsy

, Plaintiff....

“Witness my hand this . 12th _day of Nova 19“.._)_-}2

\-d .

. e do |, Clerk

ﬂ

N
2

"




THE STATE OF ALA{:AMA

BALDWIN COUNTY

CIRCUIT_COURT

DOROTHY C, WORD, et als,

2

1
-1

Plaintiffs
Vi, '

LOUTISVILLE AND NASHVILLE R.R.

AND GARY ROBERTS

Defendan{s
.SUMMONSandCOMPLAlNT
Filed ._.__ HQY.__M______; ______ 19 ko .
e______Allea._lI,-P_uQié, ___________ , Clerk

Plaintiff's Attorney

Defendant’s Attorney

Defendant lves at

RECLEIVED IN OFFICE

%/ ,/ﬁ:/ . 19_%

© this ' ,19 ______
. by leaving a copy with

/Zﬂ/w d? z,w»{/e//z‘ )1t K

7, W_/Qy_

p )7 /?4;/ ,;-»/w ihel sl f

'*f\h

@MW%L/XMsmHﬁ

=

o -__~,/)’Qz_"_71:xf(}‘_{l‘@;/“;M-Deputy Sherift




DOROTEY C. WORD, and ROBERT
B. WORD, and DIANNE WORD, as
minors, suing by thelr next
friend and mother, DORCTHY
C. WORD,

Plaintiffs,
VS,
LOUISVILLE AND WASHVILLE RAIT~
ROAD COMPANY, a corperaticn,
and GARY ROBERTS,

Defendants,

yod . yemd o eTwE iz Tt

T b Bemt b !

I¥ THE CIRCUIT COURT OF

BATDWIN COUNTY, ALABANMA,

Upon motion, it is ORDERED and ADJUDGED by the Court

that plaintiffs be and they are hereby allowed to amend each

of Counts 3, li, 5 and 6 of the Complaint by amending the

common averments in ink, and further allowed To zmend each

of sald counts of the complaint by adding theretso as Exhibit

By 2 copy of the findings of law in the cage of Ermie Fair

Murphy, et ale, Plaintiffs vs., William Harrison, et al.,

Defendants, No. 0588 in the Circuit Court of Hobile County,

Alabama.

Pl
ORDERED and ADJUDGED by the Court this /4  day of

December, 1953,

re

- f ff wii i ¢ —
Dbl TN Tt

JUDGE
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DORQTHY C. WORD, and ROBERT
B. WORD and DIANNE WORD, as -
minors, suing by their next
friend and mother, DOROTHY
C. WORD,

L X

IN THE GIRCUIT GOURT OF

LX)

Plaintiffs

BALDWIN COUNTY, ALABANA,
versus

as

L3

 LOUTSVILIE AND NASHVILIE
RATTROAD COMPANY, & corporsa-—
tlon, and GARY’ROBERTS,

*e

‘e

| Defendants

DEMURRER

Come the defendants in the above styled cause, geparately and
severally, and demur to Count 1 and Count 2 of the complaint, sepa-

rately and severally, upon the following separate and several grounds:

l. Because the allegation that the defendant Gary Roberts "negli-
gently failed to maneuver or open said railroad bridge" is a mere con-

clusion of the pleader,

2. Because tﬁé'ailegatidﬁ'fhat the defendant Gary Roberts "negli-
gently failed to maneuver or open said railroad bridge® attemptshto
aver the quo modo of the alleged negligence, but the facts averred do

not show negligence as a mabter of law,

5. Because the allegation that the defendant Gary Roberts "negli-
gently failed to maneuver or cpen said rallroad bridge, so as to allow
or permit a motor launch" o pass through said bridge is a mere con-

clusion of the pleader,

cute.  BeCAUSE tne allegaulon thau the defendant Gary Roberts "negli-

'*5gently failed to maneuver or open sald railroad bridge, so as to allow

or permlt a motor launch“ to rass through said bridge constitutes an
-effort to pleéd the guo modo of the alleged negligence, but the facts

set forth do not constitubte negligence as a matter of law.

- 5. DBecause said count fails to aver any facts constituting negli-

-:gence onlfhe part of the defendants, or either of them.




-

6. Because said count fails to aver any facts showing that the
decedent was killed as a proximate result of negligence on the part of

the defendants, or either of them.

7. Because sald count fails to aver facts showing any liability

of the defendants, or either of them.

8. Because sald count fails to show that the plaintiffs have any -
- pight to prosecute this suit.,
9. DBecause this court has no jurisdiction over this alleged cause

of action.

10. Because there is no statute of the State of Alsbama authorizing

the prosecution of this suit by the plaintiffs,

11, Because the Act of the Legislature of the State of Alabama,
approved October 9, 1947 (Gemeral Acts of Alabama, 1947, page 484) does

not authorize the prosecuﬁion of this suit by the plaintiffs.

12, Because the Act bf'the'Législature'bf Alsbame, approved October

g, 1947 (General Acts of Alsbama, 1947, page 484) is unconstitutional

and violative of Article IV, Section 45, Gonstitution of Alabama of 1901.

13. Because the allegation of said count that the defendant Gary
Roberts "wantonly killed"™ the said decedent is a mere comclusion of the

pleaderoh

14. Because the allegation of said count that the said decedent
was killed as 2 prozimste result of the defendent Gary Roberts “wantonly

.failing to maneuver or open said railroad bridge"™ is a mere conclusion

.15._Bécause the allegation thatISaid decedent was killed as a -
:prpximate result of the defendant Gary Roberts “wantonly failing to
 maneuver'or open sald railroad bridge" constitutes an effort to aver
‘the quo modo of the alleged wanton‘inﬁury, but the allegations fail to

show such wanton injury as a me tter of law,

1l6. Because the allegation that the sald decedent was killed as &

proximate result of the defendant Gary Roberts "wantonly failing to




-

——-

maneuver or open gald railroad bridge so as %o allow or bPermit a motor

launch®™ to pass through the same is a mere conclusion of the pleader.,

17. Because the allegation that said decedent was killed as a
proximate result of the defendant Gary Roberts "wantonly failing %o
maneuver or open said railroad bridge so as to allow or permit a motor

launch™ to pass through the same constltutes an effort to aver the guo

- modo oL Ehe alleged wanton lngury, ‘but the Tacts averred fzil to show

such wanton injury as a matter of law,

18. Because said count atbempts to aver the quo modo of the alleged
wanion 1n3ury, but the facts averred do not show 2 wanton injury as a

matter of law,

19, Because, under the allegations of said count, Harrison Brothers
Dry Dock and Repair Yerd was a joint topt feasor with the dsfendants
in this case, and the awerd rendered in the Circuit Court of lMobile
County, Alabama, in favor of the plaintiffs, releases the defendants

'in'thé“ihStéﬁﬁ"cQSé”from?aﬁy 1lability to the plaintiffs, -

20, Because it affirmatively appears that the plaintiffs have ob-

taired an award against Harrison Brothers Dry Dock and Repair Yard,

2l. Because it af affirmatively sppears that the plaintiffs have made
a binding election to proceed solely under the Worlkmen's Compensation

Law of the State of Alsbama,

22, Because it affirmatively appears that the plaintiffs have
elected to proceed solely under the Workments Compensation Law of the
““State of- Alabama and-such.law. .eannot lawfully Elve the pla1nt1f¢s any

'rights or cause ‘of ‘action 2gainst the defendants in the. instent case.

25. Because it affirmatively appesrs +that the plaintiffs are
estopped or barred from recovering from the defendants, or either of

then,

. 24, Becsause it af*lrmatlvelv appears that the plaintiffs are

estopped or barred from recovering from the defendants, or either of




-l

thenm, by virtue of the award which they have sought and obtazined under

the Workmen's Compensation Law of the State of Alsbama,

25, DBecause the award obtained by the plaintiffs under the Work-
men's Compensation Law of bthe State of Alabams congtitutes an accord
and satisfaction of the plaintiffs:® alleged claim or cause of action

against the defendants,

'“méé:MﬂBeﬁéusé'thé pléintiffs have no right to recover twice for

the same iﬁjury.

27, Because 1t alfirmatively appears that the prosecution of
this suit is barred by the award rendered under the Workmen's Compen-

sation Law of the State of Alabama,.

28. Becausge it affirmatively appears that the plaintiffs had =
cholce of remedy and have elected to proceed under the Workmen's Com~

pensation Law of the State of Alabama.

. 28...Because the awsrd rendered in favor of the plaintiffs under
the TWorkmen's Compensation Lew of the State of Alasbama operates to

release the defendants in the instant case from any liability.

50. DBecause the award rendered in favor of the plaintiffs under
the Workmen's Compensation Law of the State of Alsbama corstitutes

& sebtlement of all of the plaintiffs! claims.

3l. Because any recovery in this cause would be for the benefit
of Harrison Brothers Dry Dock and Repair Yard, the other alleged joint

tort feasor.

'5ﬂa;52.“fBecausegany application of ﬁhé'Wofkméﬁ;é.Cﬁﬁbéﬁééfiéh“iéﬁ of

the State of Alsbama in the instant case would be violative of Section

2, Article 3 of the Constitution of the United States.

53. DBecause any application of the Act of the Legislature of
Alebame, approved October 9, 1947 (General Acts of Alsbama, 1947, page
- 484) to the instant case would be violative of Section 2, Article 3 of

the Constitubion of the United States.
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34, - Because it appears that this sult was filed, and plaintiffs
seek to maintain and to recover, under and by virtue of the provisions

of the Workmen's Compensatlon Law of Alabama, when such law does not

apply.

35, Because it appears from the complaint that plaintiffs have
already recovered for the matters and things complained of against their

_Intestate's. employer,: Wﬂlch settles ana dlscharges their al7eged claim.

cagainst these def endants.

36. Because it appears from the complaint that plaintiffs have
already recovered for the matters and things complainea'of against |
' another alleved joint tort feasor, which, by operation of law, settles

and dlscharges said clalm against these defendants.

- 37. Because, for aught that appears, the compensationséWifded:
pl@intiffs'in their suiit against intestate's employer has beenﬂbai&f

or is being paid, and such constitutes payﬁant by one alleged joint

 “tht”£§asp:%mwg;oh“unld_settle and discharge sald alleged claim against

these defendantse.

38. - Because 1t appesrs from said complaint that for the identical
¢laim asserted or aﬁtempted to be gsserted against these defendants
plaintiffs have received payment, or are recelving ﬁayments, in settle~
ment and discharge thereof from another alleged Jjoint torit feasor, which

payment or payments discharged sald claim against these defendants.

- 0f Counsel:

Messrs. Steiner, Crum & Well
Montgomery, Alabama
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