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MAR & 52

ALIGE ). 0UCK, Clerk




EMMIE FAIR MURPHY, and REXFORD E. ~
MIRPHY, JR., and MARSHA MURFHY, as IN THE CIRCULIT CCURT QF
minors, suling by their next friend, :

and mother, EMMIE FAIR MURPHY,

BALDWIN COUNTY, ALABAMA
Plainkiffs _

versus

LOTUISVILLE AND NASHVILLE RAILRQOAD NO.
COMPANY, 2 corporation, and GARY
ROBERTS,

p

" Defendants

b

DENURRER

Come the defendants in the above styled cause, separaﬁely and
sevefally, and demur to Ccunts 3, 4, 5, 6, 7, 8, 9, and 10 of the
amendea complaint, separabely and severally, and as séparate and

several grounds of such‘demurrer, assign the foliowlng:

1. Because the zllegation that the defendant Gary Roberts "negli-
gently failed to open sald railroad bridge™ is a mere conclusion of the

pleader..

2. Because the azllegation that the defendant Gary Roberts "negli-
gently failed to open said railroad bridge" attempts to aver the quo
modo of the alleged negligence, but the facts averred do not show neg-

ligence as a matter of law.

3. Because the allegation that the defendant Gary Roberts "neg-
ligently failed to open said railroad bridge and allow or permitﬁa
motor launch® to0 pass through said bridge is 2 mere conclusion of the

pleader.

li. Because the allegation that the defendant Gary Roberts "neg-
ligently failed to open said railroad bridge and gllow or permit“a
motor launch® to pass through said bridge constltutes an effort to
plead the qu6 modo of the alleged negligence, but the facts set forth

do not constitute negligence as a2 matter of law,

5. Because there is no allegation that proper warning of the
approach of said motor launch to said railroad bridge was given by

said motor launch.
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6. Beceuse said count fails to set forth any facts showing any

duty on said Gary Roberts to open said railroad bridge.

7. Becsuse, for aught that appears, said motor launch did not
advise said Gary Roberts of its approach in time to permit said rail-

road bridge to be opened.

'8, Beeczuse it does not apprear that said motor 1aunch-was.seeking-

passage through the draw span of said railroad bridge.

9. Because sald count fails to aver any facts constituting negli-

gence on the part of the defendanis, or elther of them.

.16; Because said count fails to aver any facts showing that the
decedent was killed as a proximate result of negligence on the part

of the defendanits, or either of them.

11, Becguse sald count falls tc aver facts showing any liabllity

of the defendants, or either of them.

12. Because szid count fails to show that the plaintififs have any

right to prosecute this suit.

13. Because this court has no jurisdiction over this glleged

cause of action.

1lie Because there is no statute of the State of Alabama authoriz-

ing the prosecution of this suit by the plaintiffs.

15, Because the Act of the Leglslature of the State of Alabamz,
approved October 9, 1947 {General Acts of Alabama, 1947, page L8L) does
not authorize the prosecufion of this sult by the plzintiffs. |

16, Because the Act of the Legislature of Alabama, approved Octo-
ber 9, l9h? (Genersl Acts of Alsbema, 1947, page LB8lL) is unconstitutional
and violativé of Article IV, Seﬁtion 45, Constitutioﬁ of Alabama of
1901.. '

17. Because the allegation of said count that the defendant Gary
Roberts “ﬁantonly killed®” the said decedent is a mere conclusion of

the pleaéer.
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18. Because the allegation that the said decedent was killed as
a proximaté result of the defendant Gary Roberts "wantonly failing to

open said railroad bridge" is a mere conclusion of the pleader.

19, DBecsuse the ellegation that said decedent was killed 2s =z
proximate result of the defendant Gary Roberts wantonly failing to
open s2id railroad bridge™ constitutes an_efforﬁ to aver the quo modo
”§f.£héiailéged wanton injury, but the allegations fail to show such

wanton injury as a matter of law,

20, DBecause the allegation that the said decedent was killed as
a proximaete result of the defendant Gary Roberts "wantonly failing to
open saild railroad bridge and sllow or permit = motor launch™ to pass

through the same is a mere conclusion of the pleader.

2ls DBeczuse the allegation that sald decedent was killed as a
proximate result of the defendant Gary Roberts "wantonly failing to
open sald railroad bridge and allow or permit a“motor launch®™ to pass

. through .the .same-constitutes an effort to aver the guo modo of the-al-
leged wanton injury, but the facts averred fail to show such wanton

injury as a matter of law,

22. Because said count attempts Lo aver the guo modc of the zl-
leged wanton injury, but the facts averred do not show a wanton injury

gs a metter of law.

23s. DBecause, under the allegations of said count, Earrison
Brothers ny Dock and Repair Yard was 2o joint tort feasor with the
defendants in this case, and the award rendered in the Circuit Court
of Mobile County, Alabama, in favor of the plaintiffs, releases the

defendants in the instant case from any 1liability to the plaintiffs.

2, Because it affirmatively appears that the plaintiffs have

. obtained an award against Harrison Brothers Dry Dock and Repair Yerd,

25, Because it affirmatively appears that the plaintiffs have
made'a'binding election to proceed solely under the workmen's compen-

sation iaw of the State of Alsbama.

26. Because it affirmatively appears that the pleintiffs have
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elected to proceed solely under the workmen's compensation law of the
State of Alsbama and such law ecanmot lawfully give the plaintiffs any

rights or cause of action against the defendants in the instant case,

27+ Because 1t affirmatively appears that the plaintiffs are
estopped or barred from recovering from the defendants, or either of

them.

28. Because it affirmatively appears that the Plaintiffs are
estopped of barred from recovering from the defendants, or either of
them, by virtue of the award which they have sought and obtained under

the workmen's compensation law of the State of Algbama,

29, Because the award obtained by the plaintiffs under the work-
men‘s compensatlon law of the State of Alzsbams constitutes an accorg
and satisfaction of the plaintlffs' alleged claim or cause of action

egainst the defendants,

30. Because the plaintlffs have no right to recover twnce for

the seme injury,

3l. Because it affirmatively appears that the Prosecution of thig
sult is barred by the award rendered under the workmen’s compensation

law of the State of Alabama.

32. Because it affirmatively appears thet the plaintiffs had a
choice of remedy and have elected to proceed under the woﬁkme“'s com-

pensation law of the State of Algbamsa,

33+ Because the award rendered in favor of the plaintiffs under
the workmen's compensation law of the State of Alabama operates to re-

lease the defendants in the instant case from any liebility.

3lt. Because the award rendered in favor of the plaintiffs under
the workmen's compensation law of the State of Alabams constitutes a

settlement of 2ll of the plaintiffs' c¢laims,

35. Because any recovery in this cause would be fopr ths benefit
of Harrison Brothers Dry Dock and Repair Yard, the other alleged joint

tort feasor.
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36. Because any application of the workmen's compensabtion law of
the State bf Alabama in the instant case would be violative of Section

2, Article 3 of the Constitution of the United States.

37. Because any application of the Act of the Legislature of
Alabama, approved Cctober 9, 1947 (Generel Acts of Alebama, 1947, page
L18l.) to the instant case would Dbe violative of Section 2, Article 3

of the Constitution of the TUnited States.

38, Because it appears that this suit was filed, and plaintiffs
seelt to maintain and to recover, under and by virtue of the provisions

of the workmen's compensation law of Alabame, when such law does not

apply.

39, Because it affirmatively appears That no setion can be prose-
cuted against the defendants on account of the alleged wrongful death
of said decedent, except an actioﬁ?brought under Section 123 of Title

7 of the Code of Alabama of 1940,

0, Because it affirmatively appears that the cause of action,
if any, arising ageinst said Harrison Brothers Dry Dock and Repair Yard
by virtue of the death of sald decedent should have been brought under

the Jones Act (L6 U.S.C.A., Sec. 688).

41, Because it affirmatively eppears that the cause of actidn,
if any, arising against said Harrison Brothers Dry Dock and Repair Yard
by virtue of the death of the seid decedent was within the admiralty
juris@iction of the United States and no valid award, decree, or judg-
ment was properly rendered under the workmen's compensation law of the
State of Alabama. | ‘

hZ. Becsuse it affirmatively appesrs that the cause of action,
if any, against said Harrison Brothers Dry Dock and Repair Yard aris-
ing by virtue of the death of said decedent was within the admiraity
jurisdiction of the United States and no valid award, decree, OT judg-
ment was_rendered against said Harrison Brothers Dry Dock and Repair
Vard under the workmen's compensation laﬁ of_the étate of Algbams, SO
that said workmen's coﬁpensation law carpnot be aprlied against the de-

fendants in this casse
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L3. Because it does not appesr that the Circult Court of Mobile
County, Alzabama had any Jurisdiction to enfter sald judgment against

sald Harrison Brothers Dry Dock and Repair Yard.

Wly. Because the Circuit Court of Mobile County, Alsbama was
without jurisdiction to enter said judgment against said Harrison
Brothers Dry Dock and Repalr Yard, as the matter in controversy was

within the admiralty jurisdiction of the United States.

iS. Because the Circuit Court of Mobile County, Alabams was
without jurisdiction to enfer said judgment against said Harrison
Brothers Dry Dock and Repair Yard, under Section 2, Article 3 of the
Constitution of the United States.

l6. Because under the meritime laws of the United States, the
provisions of the workmen's compensation law of the State of Alabama

are not to be enforced,

h7. Becgusemit”gppgagg_frgmqﬁhgwggmp;gint that plaintiffs hawve . . ..o

elready recovered for the matters and things canplained of agasinst
their intestate's employer, which settles and discharges their alleged

claim against these defendantse.

| h8. Because it appears from the complaint that plaintiffs have
already reé0vered for the matters and things complained ¢f against
another alleged joint tort feasor, which, by operation of law, settles

and discharges said claim against these defendants,

49. Becsuse, for aught that appears, the compensation awarded
plaintiffs‘in their suit against intestate's employer has been pzid
or is_bgipgwggég, and such constitutes payﬁent,byqane,alleged joint
ﬁofﬁ féaséﬁ, ﬁﬁich would settle and discharge said alleged claim against

these defendants.

50, Because it appears from said complaint that for the identical
claim asserted or attempted to be asserted agsinst these defendants

plaintiffs have received payment, or are receiving payments, in settle-
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ment and dlscharge thereof from another alleged tort feasor, which

payment or payments discharged sazid clsim against these defendants.

/44/5//\/4,4 (D ai s

~Attorneys Tor Defendants

Of Counsel:

Messrs. Steiner, Crum & Raker
Montgomery, Alabama







SMITH, HAND, ARENDALL & BEDSOLE
LAWYERS
SUITE 622 FIRST NATICNAL BANK BUILDING

MARRY H, SMITH MOBILE,ALABAMA

COUNSELOR
CHAS.C.HAND
C.B.ARENDALL,JUR.,
T.-MASSEY BELSOLE

THOMAS G.GREAVES,JR,
WM. BREVARD HAND

December 10, 1949

Mrs. Alice J. Duck, Clerk
Circuit Court of Baldwin County
Bay Minetie, Alabama

"Dear Mrs., Duck:

I am enclosing the originel and one copy of de-
murrers which we desire to file in the case of Dorothy
C. Word, et al., and in the case of Emmle Fair Murphy,
et al., respectively, against the Loulsville &
Nashville Raililroad Company and Gary Roberts.

I would appreciate your filing these for us.
Thanking you, I am

Yours very truly,

A ¢ harles B “Arendall, I ;. ;

CBA.dmw
Enel,
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FILED
NOV 12 1949
BLICE . p_uc;{, Clerk




SU):I.\IONS AND COA\IPLAINT *goere Printing Co.

THE STATE OF ALABAMA,% - CIRCUIT COURT, BALDWIN COUNTY
- BALDWIN COUNTY :
_ : Noo W3k .

____________________ TERM, 19..._

TO ANY SHERIFF OF THE STATE OF ALABAMA:

You Are Hereby Commanded to Summon__IQUISVITIE AND NASHVILLE RAJIROAD COMPANT o

-

a_corporation. and GARY ROBERTS

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in .

the Cirenit Court of Baldwin County, State of Alabama, at Bay Minette, against

LOUISEVILLE-AND- NASHVILIE RATIROAD COMPANY —AND GARY-ROBERTS— Defendant....
by _EMMTE, FATR MURPHEY. tef als,
| Plaintiff.__.
Witness my hand this — 12th day of T\Iﬂv; 19--1@.
ﬂjf‘,.{‘ 0 ﬂ ,{_,’9;,1 e h , Clerk




KEGORDED
\o /;{_3(4 I’aée ___________
THE STATE OF ALABAMA

BALDWIN COUNTY

~_ CIRCUIT COURT

E}.MIE FATR MURPHY et=gl8s

V'S,

OUSYIILE AND NASHVILLE R.Rs

/D GARY ROBERTS

Plaintiffis Attortiey

Defendant's Attorney

Plainfifls

Defendfmts

Defendant fives at

"RECHIVED IN OFFICE

= Zat7 Sheriff

this . SRANSENE §* B
by leaving a copy with :

W@W@@%Mﬁy [t ef-if §
7 7 r

fﬁ- )7 ﬁM-Z/ r—n-—g/é’_/&'- //“1(5"/(

Ot L «v%““” Sheriff

L u/yé //@/ﬁ-“éz___Deputy‘;heuﬁ




) RERORDED
 No. LK 3L Page

BALDWIN COUNTY

CIRCUIT COURT

- FAMTIE FAIR MUEPEY ei=td8e

Pfajﬂt_‘fffs

VB L

LGUSE'EEII}E D NASEVILLE R.R.

VoD --em ROBERTS ' o
JI ' Defendanh
4

' SUMMGNSGWECOWPL»&ENT

Filed _-_159?_-_}‘,—? ________________ 19 b ..
_____ é&gg_?_{_l}&c}fun_ DS Clerk

Plaintifi’s-Attorney

Defendant’s Attorney

THE STATE OF ALABAMA

Defendant Hves at

"RECEIVED IN OFFICE

S L , 194

4"&4@&( Sherifl

I have executed this swmmons

this— 19

by leaving a copy with

45 fﬁ /i y-%i‘/"f Hfet 2= e«’f

MLW

[ —e




g

U\I\IO\TS AND COMPLAINT. ] ' seore vhimting Go. i
THE STATE OF ALABAMA %  CIRCUIT COURT, BALDWIN COUNTY

BALDWIN COU\‘lY R
' : Nol 3l .

____________________ TERM, 19.__.

: 'IO A\Y SHPRTI' F OF T HI, Sl‘AlIi OF AL ABAMA:

You Are Her eby Commanded to Summon__LOUISVWILLEﬁANDwMASHKILIBMILBOA&GOl&PM‘K,-—m

' _M_corpommn s—and..GARY. ROBERTS

e oo e

to appear and plead, answer or demur, within thirty days from the service hereof, to the complaint filed in

the Circuit Court of Baldwin County, State of Alabanmia, at Bay Minette, against

%LOUISEmLL;@M.AN...D_NASHH_LLLWJ;LRQAM%@%M@gmg_-ReB.ERIPS_;, Defendant ...

;)YJQWAIR MURPHY et als,

“ T . Plaintiff.._.

Witness my hand this 12th day of Now, 199

A ir‘ p/[\;yq ){‘0 Lolct. ///}\ (,1(?'.‘.:.:i

N



TARS A
LT h e et e e

ey g e
R s

=T i
Vol A
H
\
s

e
Lodny for
BN

B

=

.. .
= oy
[EES v

owvie e Tobsl
S S (R s il
o Ry
o AL W L el
oy g ey ey ooVt
sean oo % ot :
SeUL L L ke e

- : -
o ] e e e
(\...5.. ot i W i H

- -
ey e e e o e gy

e D N W

OOV B2
o Ll Ea

SlSiaw WY . . ‘ bim A A B

ey et T ST TR R
mOomToS LA Trled Ln

pe

Y
[P Sl

TR R

LA AP L YA =

oo owm R

G Gkl

Feehiis Do
P  daad

=

e
e

[ ™ Tt e
AT =LA W S




T e
LTRSS

“ u)
e T - - A v T e e oy oo N
SO LB LA D ALCYT e a5 o
-2 ~
L wmy ] LS aamem 1 gm T e oy A e T e
LEeEnaanss ML By LG L nied

PRy

fwEN

el 1A b
(A T d ‘»" ot

PRp g

L] = - -7 - -
. I e e T N o
S84 u..i..f: Li0n oL s O AR

: oo = . [ ie = 3

end T Fay o R R B R e BT il S oo S A AN P Ll Wl a2 i)

LEeITn L - w e i 1 M L Nl GG SN e a it L
cnrm AN s % ey A L e [rkake)
[t L s AR A o id nd Sk o o

and

Aeh

r_-:\f\v.-e-rc\ni- S~
& papveiln or

el m 1T e v e
SO0 S5 LLOW O DEITIAT

T T v by
'4..»«‘.‘ U,.’l
o




g g Db
oo

st i St

T
SISt E

L ey
EERE et W L A e

S 0 %

il Wiy (NN

At e
[ PRSI

T e el e T T
e e Al e W LSRN

RS U S AR

T T e T PR o :
oy £ Y e T L ey
[T A S N A S L - R =N CIEme wWOoUTo

P o T ) PR
il Wil WO

e
LR




i~ . -
R, o oy e e 2% o -~
LONINGI TIEmINUS 3 LLLT LN

7 O
SR I vy

ey -f\.\ﬁ{j
Jroni e AL A

HEP -
A..a.n:.;.f.'.'w.._...'.u Loty Fasiy un. Ea v

ey LTy e e .

\..‘\,M_.am\. R A S s -

3

T 2T
e S B e V

e T ey
Wil L

v T
RN £ SR o)

P R P,
< S50 01E

ST

UL

L8 : count . wlaistifte 244
wae bt L N A T T S e e S S PR S A B A S S Y

SN e
Losvrance

)

) PN T
ST WD AR S

ey o e
Llas o




~ , .
H [P o Ty g o R T s ~
VO i & & DA o 3

ey o T T O AT
LGN el

it

- -
F e B
e e 100

it
b3S




[ ~r
e s R B [k

e a7 e et

Y "‘ -y ‘:,_ _‘ ) {.,
e A0 e Bt e
NI TS T s e
WS IR LGN R A
Vol ow PR WL S S L
’

s A

LAL L D N

-
o e
foet [y

"y
o S WL

S owETEn e @ ey

pa LRI W S

3 - " . e Ead oy
e ey T T T - £ g
] SRS B LGRS O @ is

LR e T e At T e
! DouIEe O DALABL Wy oy
R (SRR . WAL K

s Ty
ALl

oo e e S

e
(=4

P

a7

L 6 e el aa il

EENES
o

A

L i e i

: A = @ :
A T R e i b e Ay v Ty M ey o s o
; ECAECF AR G AL VTR TS S G R O SIS R LS R VR e 59

Fo e o - oy oy

Toamiat ek AR

L W RIS
[ERCSCR WA

Ve
A e SO o i

oy gm T e e o " i 5 e e
d W di, LT Ve e RIS

VT2 e D - 4 . s
ST L ) I S o L

Ao : , PR T
Ly P e N L e i [ %
. . - o : —
e e e et e o
L dede A IR S T VR VRS i L
o )
P e
NI G R e e

srmep o 7 2 e e s g
RV PR N




B i
[ e 1

- o)
R T
WL Py

o e o, . o E P
VT Y E [N SR N T W

s I . BE s Tty o R P fomm s
o T W Y Whaas S Twl g wlhg, st S A oY

R e et A e 0
wile b LR TE ot

oo T

oh

. . ' o ) : - .
e LT s ey e, B P I s Py [ FET ey
e YoNe s LAl g i e Lha o lE N o e [ O

i ety e by T
LA i S Gt et i W

iy " - e o e £ T
o [ERE B A L L
e R e s oovh
Lt e e = A o e
VYR I o TR e e e
FE S e e i win e B E L R A et N

ey T o o .
b 4 A e i e R =

L AN 2 or ~y ; r ey .
W et G Wil dRL G LD W IR GV ) [V N O S v S S S S A P
B o T e
B [ty W RPN g

S e, S AT ey
P

Sl W

T Py o~
ST IR LN RS

5 S
Fl e R hid W aaile

[N WAl e P

: - s - .
P e B T TN e oo g e
s IR W O ML N e e L

e e
SR S

? b Pyt
- L L

T AL P P T oy AT ey

Bl T s ST YT G S TS vy e

il e G B W QIEINENRGS G LA O I Lesl

SN T g oy b oy ol > e #
AR AR TSR I SRR T L S R ;
HOT A S eel piec}

-
b S 5
Sk b ek L S e AR

e s B b DL

by %y oy e
(R A




al
—~
A

R -

W W

- e . - e
e PR B P e 0
L VO Selia L e e

o e A e e e B s e e
e [ER G Db SR d

o e

LY

: oy

ot [=E
LR T T S B . o
UV e R O g e e N i e e i

\ ~ LY i o TN
(TR e g
N NE A e ke L -
ey - o SR T o e
e . Yoo L e N B
- .
& e i ST e
o i ol (YR el
- e o e S o e T e
i HEPRS S doatde L ide U g ot o Sk L
R Ml s ™ o e
e A b s o [ ~ ey L
(L
L B N i el
S e haid A DL i e
. AL -
o P
¥ AL A g
u s e € e e o o L N A S N
R A R LIR A) B ih e B e S SR WL ATy
co :
Loa n] o
. soam
o o e T T e e e T T b )
ok ks 4 e [ F e e L B Rh, W DA B
inga®
ot T E R Y S e P
A VE LA AN Ao e e e N 5O G NE L
v e T o~ T
TE mia A iran PR e St e
& s
v T ey e
A RIS
o R e e ke ey T e T . o T
e i by S oy W BT R L L RN b R T
~ - - . L
s e b L e
& i i e il i e W o e el W
P« S o
TEELOTNOETT G

S T

2 el

S,
IR D )

ey e X

ERRT R S




e Rty

Pom T e T oo
R A SRS Sow i O S 4

Il - B - - X ~ T o £
£ e g e gy o . P - e o T g
M il d S A e e - e el

e

oty b i
FETR N N e S

P o L L]
SN o S R

w

B

(VRIS S EE 5 S I

e, o e g -~ B e B R
L A e N AR RS Pt e A8 e o Ml

- - £y -
o Do VY b HE SRy AT e gy ey e D
Vi e o et A e L AN LR R W L S S

I -~ g A s o R —
i A L Lk SR S0 5L N Ulbiid Do b LT il
Rl e e T G L R s LY R
RN s e Y () LR [ A A ) At Labmn S -

Do A e e s e

R
+

e L o R NN TR B SN P
win Ly 4 - Y S e R R W R T St e Yoo b LT

EL AP

o W A e G

LN T ey
LA AV

[N

PRI

Ty ~F L R LA - o e e
AL L - EEF AL A . W D L e WL

o A s . S U
5 b Tk 7 .4 WOAE AR e ke e 0D LUK L L AL
o e U e e e

el b N g LT e U Ao e e S 2

-
- A
L e A

T o o e, 2t
(OSSN W R T e et d ekt e i

o

(S SN
i

R

P & cn it
R A T T

e

L

T e

HOERRRR- S )

L [T S
e N TY e s amy e -~

O R = PR S RS A S A

R T g T T iy
(ST e N} AT S i v ; [ERGEp ]

g e, o
T i NP

v

EL S i . i

Pl ik i

A P fad
S s e s I [ et i e W R
B e ¥ T "1 W iy N A O




Ll b T e & e 5
- RV S L PSP - L e
S . ! it T P = e [
e e s e e Mo Rt WY Lo

[F

Co [
. DLW L LU e ahwd

i g

o : PR b S
z 21 o
e, AN G T U e H R
DRSSV R

S LR e i

R i et S el

LU TTREN e R s SRS O
b g e i Lt e A e

RS o e mepean o] o [
- Wl R A ot e
i = w

R,
Ll

R R T - R o

PRSP

s
-~
sl

o T o e e

[V ey

: : il
VIR ey ~
ey (RN EA R e

RS Iy = B
L e SR o
o & PN Ea
Yt e = i LRSI =T
[ R e “ - e b - o mhes S 3 e e S
R P - X e D e ey
Ve tim - e e - N . Lk
P o e e ey - .
R ey e -
G LLPATLL LY
T v s i S ha T o T
PR DR ERIRC TR e R FEITE

STRTEL

I A

Ve e g

ST T T e o
PR B R A -
W g

o P
e R e Laid L

ey <

b H
RO UL v U

ERR - . b e T o
e R E At R PR, PR A A e A
LT . .
3 e T ARG LA »
J<

o
o

vy e
e A i b N
.y s

i WS LA
2
ey 03
Cile




e e, o
ce 1 in

vy £ s A .
LA A J_..a.-'n‘n A NTh e e B

e T -
i Chadie o

oy Aetm o dememem e

b P Cha Al i

- SR N g

RO QLT ance

S e g T

- vm‘;‘u»‘ m\..‘

ST P
Rt AR 5ot i 5 25y

T ) .
Al LLRUHTLMRER L VT

- e
e cures of Bho
Fn W COVIFSE oL

‘ I
[t RS S

;G;a%ﬁ; ISR =)
R S .y

o N
o ey : PR
R A R e L2 e Vo i, e e i i
ol «vxn's:" L g T T 7
SR P e b W e et o e
Iy oy oI e e
P [ES LSRR
% o g ey
[ v RS —— R
SELATE
P ST T R Ty o
o B i o b‘ln - s

s T e s Yoy L ey e e
Poe Al e b LATA S [N i) (PR SER CAa WONEA

sy ey e o S,

W e &,.........u...,mg,

B e ¢ A
RS AR S <

e il

T
=

R
el

sl s e e ey

[PRS ) E C R R

SV e TR

>
Do "; Far e e
A R L S i

Fh RN e T

o e dy i S e

v Uelre
"

I R

Rt

Pt Py Nt '( L v oo
LA O S S e T e i B i N
P ey i T T - 2
o e T2 Fp Ay RIS DI S P % L
P e e T e TS B P S A R,
il EY e i e bt 11 T S 2t il i S i W miw A e R B
- o P
T e Eliis TT O il
L \.-«....:a R ot i Lo bt & G e 2

o T e ST o
QLS LOnE

f S § e
- RN -,

LA

B B A

-
[ S

[ SR R

R F - S Y

R L e oy o

P .
AR A G T o R L U

Wt P,

LEGLE I EEThin

T S

et Ty
n el e A K

oo oraah
L S - *

-
i

o T ey o N L S
Fad AT N e

iy sy S o P . Ee e N

o
Gl il w - L ‘,\\_4‘

- Ly
T E i e

]
e

.




R
B

o5 e
e s

B o
v S, T
" fa)

ey

PO

. -
[ [ A

£eim
e i

) Yo I
P L R A - L et S

A S O S G N o 3L A P

SRS

e

= Pl
Wl B

e

£ e o e
PSRN ASE SR R W A AR S

E A T
ot e

ey [P DU S
TS e o e ' o s
-1 RN A"} 3 N o ]
ARG !

. : T L)
PRl i Il el W N
e EU £ F GO0 S5 R 4L

T

o B T v e TU e e
e T .

" e s T
AL e e Rt iphd N
L & -
g T S N~ T
R A e el o pey o [ =i
eI 3 [ N R U] T ! et N T S TR
PR « -

S
alt e ed e

i e
i

R

T, e
Vi it S

P
WA

o e ey
AR
)

wdv A B

P Y

oy e ey en T Do g

FIE R AL NS e

- = e e, e n P oo
g R ? N R T e
[ e U T B -y il 7 e

o T
Pt RN WP e

S e g L

i eh e e e A

i e E L e AR

~F  amt S ™ i T oent B T o e TS T
[N oA N i A emoom B el e 1 -
L I A




£ N e ]
AT S ey TV T f %
[RRS E J.\S o R SN S SR [ o SR S [N .
O R oo ; e ST ey Ty o
e PR o R (SN Lt ke N rid s’

SRS e
or hhe Joupt

e, R e A Yy B on o,
SR v S FHR S A = e e

2 s ey o oo s o reny

L i o e o e

ORI S RN e
" o L. : - “v s e om 2 S

Rty P -z» o ¥ ‘w o " o~ g:s"f\ o Pl - o ife Te T e kTR YLD oy “

¥ ek - A L LT Tl dh Ll s e B i e ot Dl ALK A ele 2T ehs
oy S 4 aEL 1 el

L3 P B3 b . .
Tegn gm e e o i * o
EIE A T N o et e i RS . ENET-AR N A e

, " P o o gy oy .
oo e e T LR
-2, HOREIR AV R oo L AP S W ;

. PR
EE R Ty e n [ope o
P e m Lo o, TN

o e oy by o -~ i
B P S ; ks o B

LY dawd

PR ey A

AT TR L AN

S e

- v T i e by -~ e 0T
B Ghadid DIGITB LAY (RS bk

'
. SN L e ‘/ T N e e
S b e E) Tr & Tiiedn €3 U 32 e e

#

et [ o -

. ; B

4 il i i = [SRGRFI S
o NI .
I Coh D e -
P T - i

e oo S

s el W e R 40D

P

Dl

E o e

: e e vt - ESE PN
~ i el e % e T
L0k b N, i o \m VF e 5 ke e ame b o i ol L

i,

o e
aare
&

s 15 e g
o

ey g e e b
T K

o el o e e
et L AT Y

PR o - oy
LR T b S e S i
A
EN, o R S ey o wanm oD e
L e e e W e S e RSN, S S L0




f‘% /}43 54
AMEND}:,D COMPLAINT

_ﬁMIE FAIR MURPHY. and_ REXFORD E
PHY, JR., and MARSHA MURPHY,

as mmor's, suing by their next
n friend’ and mother EM’MIE I‘AIR
o MURPHY T Sl

| ; tp1aintiffs;-

”5 D3fendant§§

B BLACKBURN :
ATTORNEY AT LAW '

'A‘r MINETTE‘. ALABAMA: S

10 _1LLE AND NASHVILLE RATLROAD
i COMPANY, a Corporatlon, and GARY
_ROBERTS i 5




EMMTE FAIR MURPEY, and REXFORD E.
MURPEY, JR., and MARSHA MURPHY, as
minors, suing by their next friend
and mother, EMVIE FAIR MURPHY,

(3]

IN THE CIRCUIT COURT OF

Plaintiffs BALDWIN COUNTY, ATLABAWMA

Lx ]

versus

LOUISVILLE AND NASHVILLE RATILRCAD
CGMPANY} a - corporatlon, and GARY .

s

Defendants

Y

o

DEMURRER .

Come the defendants in the sbove styled cause, separately and
severally, and demur to Count 1 and Count 2 of the complaint, sepa-

rately and severally, upon the following separate and several grounds:

1. Because the allegation that the defendant Gary Roberts
“negligen%ly failed to maneuver or open said railrecad bridge” is a

mere conclusion cof the pleader.

2. Because the allegation that the defendant Gary Roberts
"négligenfly failed to maneuver or open sald railroad bridge” attempis
to aver the guo modo of the alleged negligence, but the facts averred

do not show negligence as a matter of law.

5. Because the allegation that the defendant Gary Roberts "negli-
gently falled to maneuver or open said railroad bridge, so as to allow
or permit a motor launch® to pass through said bridge is a mere con-

clusion of the pleader,

4, DBecause the allegation that the defendant Gary‘Roberts “negli—

or permlt a motor Jawnch® to- pags through aaid bridge: congbitutes an
effort to plesad the quo-modo of the alleged negligence, but the factg

' 'set forth do not constitute negligence as a matter of law,.

- 5+ Because sgsald count fails to aver any facts consbtituting negli-

.:,gence on the part of the defendants, or oither of them.

6. DBecause sald count fails to aver any facts showing that the




-2

decedent was killed as a proximate result of negligence on tThe part

of the defendants, or either of fthem.

7. Decause said count falls to aver facts showling any 1liability

of the defendants, or either of them.

8. Because s2id count fails to show that the plaintiffs have any

right to prosecute this suit.

6. Because this court has mo jurisdiction over this allged ceuse

of action;

10. Because there is no statute of the State of Alabama-auﬁhoriz—

ing the pfosecution of this suilt by the plaintiffs.

11. Because the Act of the Legislature of the State of Alabama,
approved Cctober 9, 1947 (General Acts of Alsbama, 1947, page 484)

does not authorize the présecution'of this suii by the plaintiffs;

12. Because the Act of the Legislature of Alabama, approved October
9, 1947 (General Acts of Alabama, 1947, page 484) is uncomstitutional
Cand vioTative of Article IV, Section 45, Constitution of Alabama of

1e0l.

15, Because the allegation of said count that the defendant Gary
Roberts "wantonly killed”™ the said decedent is a mere conclusion of

the pleaéere

14, Because the allegation of sald count that the sald decedent
was killea as a proximate result of the defendant Gery Roberts "wantonly
failing to maneuver or open said railroad bridge” is a mere conclusion

of the pleader.

proximate result oﬁf%he defendant Gary Roberts "wantonly failing to
maneuver or open said railroad bridge" constitutes an effort to aver
+the guo modo of the alleged wanton inﬁury, but the allegations fail to

" show such wanton injury as a matter of law.

16, Because the azllegation that the said decedent was killed as a

proximate'result of the defendant Gary Roberts "wantonly falling to
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maneuver or open said rallroad bridge so as to allow or permlt a motor

launch® to pass through the same is a mere conclusion of the pleader.

5

17. Because the allegation that said decedent was killed as a
proximate result of the defendant Gary Roberts "wantonly failing fo
maneuver or open said rallroad bridge so as to 2llow or permit a mofor

launch™ to pass through the same constitutes an effort to aver the quo

modo oé”FFQ_%}}anéﬁwagtgnﬂinjuny,_but_thewfacts-averred_fail:to;showg_.ﬂﬂ

such wanton injury 2s .2 matber of law.

18, Because sald count attempbs to aver the quo modo of the alleged
wanbton injury, but the facts averred do not show a wanton injury as =«

matiter of law.

19. Because, under the allegations of sald count, Harrison Brothers
Dry Dock and Repair Yard was 2 Jjoint tort feasor with the defendants in
this case, and the award rendered in the Circuit Court of Mobile County,
Alabama, in favor of the plaintiffs, releases the defendants in the

instant case from any liability to the plaintiffs.

20, Because it affirmatively appears That the plaintiffs have 0b-

tainéd an award againsgt Herrison Brothers Dry Dock and Repair Yard.

21. Because it affirmatively appears that the plainiiffs have made
a binding'election to proceed solely under the Workmen's Compensation

Taw of the State of Alabama,

22, Because it effirmatively appears that the plaintiffs have
elected %o proceed solely under the Worlmen's Compensation Law of the
_State of Alsbama and such law cammot lawfully give the plaihtiffs any

rights or ¢duse of “action-against.the.defendants in the instant case,

23, Because it affirmatively appears that the plaintiffs are
estopped or barrsd from recovering from the defendants, or either of

Thema.

24, Because it affirmatively appears that the plaintiffs are
estopped or barred from recovering from the defendants, or either of
them, by virtue of the award which they have sought and obtained under

the Workmen's Compensation Law of the State of Alsbama,




25, DBecause the award obtained by the plaintiffs under +the Work-
ments Compensation Law of the State of Alsbama constitutes an accord
and setisfaction of the plaintiffs! alleged claim or cause of action

against the defendants.

26., Because the plaintiffs have no right to recover twice for

the same ihjury.

27. Because it affirmatively appears that the prosecution of this

suit is barred by the award rendered under the Workmen's Compensation

Taw of the State of Alabama.

28. Because it affirmatively appears that the plaintiffs had a

choice of remedy and have elected to proceed under the Workmen's Com~

| pensation Law of the State of Alabame,

29. Because the award rendered in favor of the plaintififs under
the Workmen's Compensation Law of the State of Alabama operates to re-

lease the defendants in the instant case from any liability.

0. Because the award rendered in favor of the plaintiffs under

“the fforkmen's Compensation Law of the State of Alsbama constitubes a

settlement of zll of the plaintiffs’ claims,

3l. Because any recovery in this cause would be for the benefit

‘of Harrison Brothers Dry Dock and Repair Yard, the other alleged joint

torf feasor.

32. DBecause any application of the Workmen's Compensation Law of

the State bf Alsbams in the Instant case would bé violative of Séction

 25 £§%161€”5*6fwthe*ConstitutionmofmtheTUnited_States.

33, Because any application of the Act of the Legiélature of
Alabama, approved October 9, 1947 (General Acts of Alesbams, 1947, page

484} to the insbtant case would be violative of Section 2, Article 3

of %he Constitution of the United States.
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34. Because 1t appears that this suit was filled, and plaintiffs
seek to maintain and to recover, under and by viritue of the provisions
of the Workmen's Compensabtion Law of Alabama, when such law does not

applye.

35, Because it appears Ifrom the complaint that plaintiffs have
already recovered for the matters and things complained of against
their intestate’s employer, which settles and discharges their alleged .

" ¢laim against these defendants.

56, Because it appears from the complaint that plaintiffs have
alreadytreéovered for the matters and things complained of against

Realleged joint tort feasor, which, by operation of 1aw,.settleé

;-arges said claim against these defendantse.

Sf; Because, for aught that appears, the compensation awérded

plaintiffs'in their sult against intestate's employér has been psaid

.or is being paid, and such constitutes payment by one alleged joint
tort feasor, which woﬁld settle and discharge sald alleged claim.against

S —— o 1< XL T o T % o T ¥- T R S —

'58; Because it appears from said complaint that for ﬁhe identical
 01aim assefted or attempted To be asgerted against these defendants
 plaintiffs have received payment, or are recelving payments, in settle-
-ment and discharge thereof from another alleged joint.tort feasor, which

payment or payments discharged said claim against these defendants.

O0f Counsels:

| Messvs. Steiner, Crum & Weil -
oo Montgomery, -Alabama
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CITATION OF APPEAL Baldwin Times - 100-5-47

“THE STATE OF ALABAMA }
. Baldwin County - Circuit Court |

- TOC ANY SHERIFF OF THE STATE OF ALABAMA -- GREETING:

............................................................................. Plaintiff, and .. ,o0 VT LLE. AL EASINL
:,C:“:,x"d:ﬁ~w2wfg ......................... Defendant, a judgment was rendered against said

applied for and obtained from this office an APPEAL, returnable to the Sysssmr—mS500 ...

J7 3 .

~ Term of our S, Court of the State of Alabama, to be held at Montgomery,
" oon the .nf eI

having been given by the said

wille

day of .. MarehI , A. D, 19427




Reemvod in Sherifi’'s Office

thm/ﬁlny oi. Mjfag 5?

TAYLO‘\ “L‘?II;AN‘., Ehariff

g’lé/f’;’aw/gfa/ - /r? - 5“4___,1

e ”-g* ”fi o b
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| CIRCUIT COURT

¢ Baldwin County, Alabama fk

; FAIR RMURPEY BT ALS

© V. } Citation in Appeal

L 19422,

[risia

*,;
g,
=

. Issued ... 19th day of ..

LOUISVILLE "f\, WVIL_’!JEEJ RATLROAD co
i and GARY UJ WRT

LN
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THE STATE OF ALABAMA ---JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

To the Clerk of the Circuit Court,
Balowin .. County—Greeting: = :
Whereas, the Record and Proceedings of the.... . QineRIL Court

of said county, in a certain cause lately pending in said Court between

Trmie Talr Murohy et al. . AppellantS,

—.and

Lowisville and Nashville Railrosd Company et al. appelledS.,

wherein by said Coﬁﬁ it was considered adversely to said appellant 5., were brought before our
Supreme Court, by eppeal taken, pursuant to law, on behalf of suid appellant.&.:
NOW,IT IS HEREBY CERTIFIED, That it was thereupon considered, ordered, and adjudged by

our Supreme Court, on the 30th day of J une 1952 ,thatsaid oo

Court be in ¢ll things

Fudgment of said......Cireul

-affirmed; and-that it was further considered, ordered, and adjudged that the appellant.S_00adl

bl

Emmie Falr Murphy, and Rexford E. Murphy, Jr., and Marsha

Murchy, as Minors suing by fthelir next friend and Mofher,

Emmie Palr Murvhy, and Fidellty and Deposit Company of Marvland,

surety on the appeal bond, pay - - - = - - - - — e e = =
e /ﬂ/w
/

the costs accruing on said appeal in this Court and in the Court below, for which costs let execution

issue.

Witness, J. Render Thomas, Clerk of the Supreme

Court of Alabama, at the Judicial Department

Building, this the_ 30C1 __day of
pa JUNE e AG 52

{/ 5=
7/

Clerk of the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

V8.

From .. Baldwin C ir CU'3 € Court.

 CERTIFICATE OF
 AFFIRMANCE

“ The State of AIaBama,_ ) -
Filed

- IS Y
| Al
this,u-_?.f’_’dlday Of == X &t

222 County.

BROWN PAINTING CO., HOKTGOMERY 19530 .

L1927
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louisvilie & dashville Hallrosd Cp., @8 &l

sppeal Ifrom Saléwin Cirewlt Courd.

BROUN, JUSTINE.

Tnds 13 an achion under the Hemieide seb by Homie Pate
vk yswﬁﬁiﬁiﬁ of Sexfoed Z. -§th3rg Geveassd, ‘and the sther
dependents of sald BexPord L. Muwphy, deceased, sgainst the ﬁ.@%ﬁﬁ#ﬁiﬁ@
& Hashwille Railvead Company, & corporaiion, and dray Robepise -

Cods of 1940, T3%. 7, § 123



Rexford &, Hurphy was killed Eﬁ;&@.&ﬁﬁiﬁ@@%-@ﬁiﬁﬁnw

out of and v the eourge of his enployment By x@?@ﬁwmﬁ M?a h@rs
Dry Dock and Repaiv Yard, 2 porioership, and the individusis
conabitubing the same. AT the iime of his Jdeain Murphy was

man fn Uhe operelion 40 o motor Iluumel fouwlug a

Darge on fhe
with lsmumneh sttachad bhvoush 2 droe tridee operated and meintaiued
b the Lonisvilie & & ﬁa@iﬁi@ Bailwoad Company over the MHoblle River,
wihroueh the aileged neglisence »¥ the railread Wridge tender, Uray
Beberts, v failing $o open the bridge sulficlentiy to yawﬁiﬁ'th@
motor boat snd havge Lo puss throungh, the launch ovewlburned a&&
sank. 45 & proximate congeguence of such elleged neglligence

Huephy was thrown from said Isundh oxr bavge and was drovned.

Tre slaintiffs rest Thelr »ight To sue wder the
seovisions of § 312, Titie 26, Cofe of 1940, Pocket Furd, as amended
wy the ot of 1987 {hets of 1997, p. 487,

There g an absence of averment In the complalnt that
the worinan, Norphy. eod his employer ware subject to the provisions
of the Alsbams Workpen's Compensstion ﬁﬁﬁ. To suppiy this &efﬁ&*

iry the complaint, the pleuder makes the following sverments In

“ supstance common Lo sseh of 11D sevewal counisg

S ~@.§%ﬁ§jﬁﬁxyﬁ§ is %ﬁ@s%i&@@ of Rexlord e Mawmphy

Jre wnd Uavsha %mxﬁﬁy are the minor son amd

winar dmughter of said Rexferd L. Murphby: deceased, being three yeavs

and twe years of ape respectively. Flaindiffs are the total dew

nendents of 5218 Hexfovd B. Hurphy, whiy case e Ris death on the



-
it

18, as the resuit of an sceident axising

13t day of Hoveubher, 19
ol mﬁ_&ﬁﬁ,ﬁﬁ,ﬁﬁ@_aﬁﬁwsﬁ;mfJﬁ%s-@mg&mym&wﬁJﬁy“%ﬁﬁ&&&m~ﬁ&w@£ﬁ@m§ﬁgwag“-
Srenk D. Harrison, Joseph E. Bereison and Hagdelene V. Harrison,

ard Verisn U Eyiand, individusily, and 2o nariners doling Dusinesy

ander the firm nase and siyie of Hareison Dvothews Dry Jock and
Repaty Yards that compensaiion under the Worimen's Compensatish

T of The State of Alabems nobt having besn paid plaindiil for hersell

e

and minoy ehildven, but having besn vefused to them by sald employers,

the plsfntilf, subseyzent Lo the death of the said Rexlovd H. Hovphy.

and before the expiraiion of twelve monihs tnerefeop filed in the

Sysentt Court of Moblile Comnby, ilabama, an aclion against the said

enployers of Rexford T %ﬁrﬁhy'%ﬁwﬁﬁﬁ&§@W$'ﬁ%ﬁ%ﬁ3%ﬁ,ﬁﬁf@ﬁﬁﬁﬁﬁﬁ_%ﬁﬁxﬁmﬁa
Eﬁﬁ&~é@ﬁ&ﬁ&'@@iﬂﬁla&ﬁgﬁ-ﬁﬁ;'ﬁ?ﬁ%-@ﬂ £he Gacwet of the Cireult Couwrt of
wobite Coundy, Alshamm, A% Lew, fov the recovery of compensation Toxw
nepself and winor chiidren under the Vorimen's ﬁ@ﬁﬁ&ﬂﬁ&%ﬁﬁﬂ:&&ﬁ'ﬁf

the Shats of Aladama:  that said employers, e the defendsuts In

w58 aebion, answersd sald compliaint and denied that the plaintifl

snd her xinnr ohildren wers entitied to recovar cospensation under
e Worksen's Compensation law of the ttale of hisheme: That uwpon

17%n of Ootober, 1949 entered

the trinl of said caupe Ghe
a Tinsi judmnent, awarding the platniifis enmpensation azainst the

ferendants under the Horkmen's Compansation Lo of the State of alubama

P EhE RASER AT the o1 Reulord H. Muwrphy and that the pime has
npt expived Tor the defendents to spply fox 8 wrid of ecertiovari to

the Suprene Gourt of The Stale of Alabani.



Snere Is np averment in the compleint that the delfendant,

louisviile & Yeashville Railvoad Ulmpany was @ party to the procee

IngS.

ihe defendands Semurred To sach of the counts of the

complaint on The ground, amony shhewrs, that the couwnls falled fo

i
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aver that ths w@wﬁm&ﬁ_@ﬂﬁ,ﬁzﬁ sEplayes wers
Smplovers? Coupensaiion det. - Code of 1980, Tit. 26, § 312, Pocket
Part, Such averment Is sgsentlisl 23 & basiz for the Tisght »f the
plaintilfs to sue the raliroad coupany under the Honilolde itk =
Code of 1940, Tite 7. § 123, The courd sustaived the demupren,
in conseguence of whiech the plainbiffy suifTerved s nonsuit and
sppeaicd s provided by § 819, Title 7, Code of 1%40.

ke conbtenltion of the appellisnts is thet the svermenis
zat oub above supply the basisz for plsintifis® right to sue undew
§ 312, Tisis 26, Code of 1940, end %ﬁ&%-%h@'ﬁ@%@ﬁ%iﬁ&ﬁiﬁm.hyﬁtﬁ@
Cireutt Courd of Mobhile Cownty o»f 1% Jurisdicotiosn to enteriain
the proceedings woder She Yorkmen®s Usupensation dct is conolusive
against all parties including the defendmnt, ke Louisville &
dpshvilie Hailvoad Company, ¥Who, 88 slabed above, Was npt & pariy
%o the proceedings. This conteniisn cannmel be suslained. That

progesdling as Yo the defendants o the Instant case Is pes In

and does pol relieve the plaintiifs fron svewping that

the workmen end niz epployer were wnder the ilabama Workmen's



2ty 99 Ala. hil, 13 So. 803

5 o ﬁ%ﬁ?w m; Mﬁ"’ B i&ﬂ' %'E?ig

B So. 28 206,
e right of tThe workmen ané his dependents to meiniain
& Sult against sail employer I3 governed by lhe Hariline Act. -
S A Do LIB, il Sleef0, Soe aloo U. 8. O biag Tibe WG,
Bhre 211 w232, Commenbary op Heritime Wsrkevs &ﬁﬁ,%ﬁ@.&ﬂﬁgg_ﬁeéo
Where the court 1 wWithoud Turisdiction of thE ToSes
“the subject matiere-and has no Jurisdlotion of Ihe porson, it is
Without Jurisdiction &s & metvber of lav and 1ts finding 1o nob

225 &la. 257, 142 So. Sibg

e 308 Te 8. %33, 60 6. O, 343, 8% L. 86. 3703

33%' ‘1&%0 13**:& ,?_?3 Stre &?5 ,{»5 J?é\‘ SIS e Ll
e 239 ile. 172, wi%. S5. 525,

%@iax@& therefore, of opiniosn thab the court 416 net
ery Iin susitalning tm% &%&ﬂ?ﬁ@z o the seversl soumnis of the coumplaing,
Affirmed,

_aniagsm§m§'§§-g.ﬁ Lawson and Stakely, JJ., cOoncul.
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