L)

-

ppea
Then and therfe

=5

-~

on, to

.
ot
Vil

GO of o S

in

L

orporat

9
v

s wri
O

!

o

th
ler

York, =

Ial
¥}

W
h

mmanded

+
o

I

AN

g
w

ral

S
-
X

hereby co

any o:
int

-

-

T T

mpla

b

You are
d for said County

7IN COUNTY

¥

BALD
I ;_e_ J_

1m

MM
}
=
[
-]
[,
o
£3]
E+
<1y

o answer the Co

m

S

Fire Insurance Comp

oe
+

y

LX ]

e

Ly

La )

e

nd—

.f"..u“mﬁ}. -
TP
_y Vil

~T
Un
VR
T

™ AT
1
]

m
ﬂLA‘

RT
i)

}r

Y
[
oY Lngur

ce

™
Y

T

dstorm and

LR

;T
CUNT
LI

1
™

sl
CIl
fal
L
N

P
A4

¥

o
o

t

7
oY ¥

i

-

BALDWI
ISUTE

%,

o

1

i

&

i S S

a

-

y of
(v

£t
ki

PTITIR ITI TL TEINE STI PECI TI BS S R

LE2LIs O

C"l

08s or inju

L

oolic

i

Lne

oL

ils in

£

Vi

s

'T’-r/. \d

1200.00),

Fhy
U
S

5\

worporavion,

r
{

Hundred

ars
and other per

1

airs and one (1)

1

o

1)
Ld

-

NS
oL vie

V3.

D
c




wnich

8, of

-F

L, T3 Dhett

cCause.




!II

.ﬁ ai Q 1{}!{(}

'EXECUTED BY DELIVERING
A copy of the w1thin

o/ P Feo mé//:» 4

OF THE ////E//ZL( o (2 ﬂa

AND SAID Gf:f%éwalfﬁ,_ R

WAS SUCH WHEN 80 SERVED .
This the__ Y T/ 0 o wlfT

exiff Montgomery

By %7/“ tf:%(/ﬁ“u

l}el}{y Bherift

z@//g%mj%g o

SUMMON% AND COMPLAILIT

L U.B.BLACKBURN .’ _
ATTORMNEY AT LAW .
BAY MINETTE, ALABAMA

tz/if’;_ . |

DELLA RAXFORD,"_;_a SRR
-  Plaintiff,
VS. : - .
 FIDELITY PHENIX FIRE INSURANCE
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DELLA RAYFORD, IN THE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA

FIDELITY PHENIX FIRE INSURANCE

i

i

]

§
Ve i AT TAW

%

COMPANY OF NEW YORK, a Corporation, 1}

i

{

Defendant.

DEMURRER TO MOTION TQ TRANSFER CAUSE TQO EQUITY

- : WOW comes The defendant in the above styled cause
“L:and files the following deruarrer “o the motlon to transfer tﬂlS.
cause to guity, and as grounds for sald demurrer sets down and
assigns the following separately and severally:

l, Sufficient facts are not averred to show any
right to transfer this cause to equity.

2. Sufficient facts are not averred to show any
right to reform said policye.
| 3, It does not appear that there was any mutual mis-
take in the issuance of said policy.

4, It Goes not sufficiently appear wherein there was
‘any mutuel mistake in issuing ssid policy.

5, PFor that the sllegations thet the property was in-
correctly described through the inadvertence or mistake of the
scrivener is a mere conclusion of the pleader, and is not supported
by any facts alleged,

6. TFor that the allegation that the plaintiff has an
equitable right is & mere conclusion, and is not supported by any
facts alleged.

7. For aught that sppears, said insurance policy in-
sured the property mentioned in said moltion.

8. It does not sufflcientlv appear wherein sald
ﬁélicy does not 1nsure6'saﬂd property.

9. For aught that appears, said policy, as issued,
does cover said property.

16. I% does not appear what perils were insured by said
policy.

11l. It does not appear that sald property was damaged
or destroyed by the perils insured against.

12, It does not sppear how salid property was incerrectly




described in said policye.

13. For that the allegabtion that the insured property
was incorrectly described as agreed to and understood by the said
Frank Rayford, agent of the plaintiff, end Carl L. Bloxhem, agent
for the defendant, is a mere conclusion, and is not supported by any
facts which are alleged in sald motion.

14, For auvght that appesrs seid mistake was due wholly
_to the mistake of the plaintiff-in this cause. . .o

- 15. For sught that appears sald mistake was the result
of gross negligence on the part of the plaintiff.

16. For that it appears that ssid mlistske is merely a
mistake of law.

17. For that said motion does not set out the particulars
wﬁich it is claimed consbtituted salid mistake.

18, For that the facts constituting said mistake are
not set out with particularity.

19. For that the facts alleged do not show any mubtual

milsteke

Attorneys for tThe Defendant
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TELLA RAYFORD, IN TEE CIRCUIT COURT OF

Plaintiff, BALDWIN COUNTY, ALABAMA.

VS AT TAW

i

§

i

FIDELITY PHENIX FIRE i

INSURANCE COMPANY CF

NEW YOEK, a corporation, {
I

_Defendant.

“ﬁdﬁwégﬁéswthe defendant and propounés the following
interrogatories to the plaintiff:

1. Please state your full name, age, address, and
occupation.

2., When and how did you acquire said lnsured
property?
. be What was the purchase price of the insured
property?
. ¢. Please attach to your answers To tThese
interrogatories a copy of the deed, contract, or agree=
ment whereby you acquired said property.

d. Did anyone else have any interest in, or
title to the insured property, and if so, sbtate who such
person was and state what inferest or title such other
person had in the insured property?

e. State whether or not there was any mortgage

mortgage was executed.

3. IFrom whom &id you procure the policy of insurance

sued upon?

- b. Did you procure the policy yourself, or
was it procured by someone else?

ce State each and everything that was said at

the time said policy was procured by the sgent of this
defendant, and each and everything said by you, or your
agent, at said time.

4, Did you build or consbtruct any of the buildings
which you claim were damaged or destroyed by said wind-
storm? If so, when did you build them?

' be Please state the costs Thereof, stating
separately the cost as to each of said buildings.

5., How long had each of sald bulldings been
~constructed or built at the time of said loss?

6. Eow did s2id loss occur?
be TWere you present when said loss occurred?

7. Did you see said buildings when they were damaged
by windstorm?
be State specifically and in detail exactly
what damage was done by windstorm and how said damage occurred.
Ce Were any of said bulldings blown dowrn by sald
windstorm?




8., ©State whether or not said buildings were damaged
by water.

@. State whether or not sgid buildings were damaged
by waves, and if so, what damage was done to each of sald
buildings by waves.

10. State as to whether or not the water from the
Gulf, or elsewhere, got up, into and around the bulildings
and damaged said bulildings. :
s ecTbe How high - did said wabter get up into, and
around said buildings?

c. 3tate as to whether or not said buildings
collapsed because of waves or high water. If this is not
a fact, then state the true facts with reference thereto.

d. State whether or not any waves beat
ageinst said building prior to the time they were damaged.

€. State as to whether or not sald buildings
collapsed because of waves, or high water. If this is not
a fact, then state the true facts with reference thersto.

f. BState as To whether or not it is a2 fact
that said buildings or some of them were damaged or
destroyed by waves and high water during said alleged
storme If This is not a fact, then state the facts
with reference thereto.

g. Stabte which of said buildings, if any,
were damaged or destroyed by tidal waves, or high water,
and the extent of damsge to each of said buildings.

11. State as to whether or not you were present

..on the premises at the time said alleged loss and damage

oceurred.
be. ‘Where were you at the time of said Jloss
and demage?

12. State as to whether or not any of said build-
ings were dameged by the direct forece of the wind, and if
so, what damage was done to each of sald buildings by the
direct force of the wind.

13, State as to whether or not eny of said buildings
were damaged by water or waves or high water being driven by
wind sgainst, around and in sald buildings, and if so, whai
damzge was done to each of said buildings by water or waves
when so driven by the wind, and the extent of the damage
to each of salid buildings.

14, Vhen dld you first see the bulildings after said
damage occurred?
b, What was the condition of the buildings
_.When you first saw them?

oo 1Be. Btate as to whether or not said buildings

were damaged by any debris that was floating in the water
and which was thrown against said buildings by said alleged
windstorn.

186. State as to whether or not there was any damage
to the main dwelling house mentioned in said policy sued
upon by the force of wind or said windstorm, and if so,
what damage was actually done to said dwelling house by
windstorm at the time of said loss,




-3 -

~17. If you have not already done so, please describe
specifically and in detail how and in what manner the damafe
was done to each of sald buildings, and the amount of damage
thereto, and state whether or not said damaze was caused by
the direct force of wind or by water or waves, specifying
which one and the extent of damage done by each.

18. There was sald personal property located a%
the time of said loss and damage?

e nl@e What was the cost of each of said items of
personal property claimed in said Count 2 of the complaint?

20. When, where, and from whom did you acquire each
of said articles claimed in Count 2 of the complaint, and
state the cost of each of said articles.

2l. State as to whether or not it is a fact that
the damage To each of said buildings was done or caused by
wave wash. If sald damage was not caused by wave wash,
then state what it was caused by.

22. State as to whether or not you or anyother
person to your lmowledge was present at the time of said
alleged loss and damage and if so, state who such other
person was other than yourself, if you were not present
yourself.

_ 253, State as to whether or not you have ever filed

- any proof of loss with this defendant and if so, to whom
it was filed and when it .was filed.  If you state that you
"~ have filed a proof of loss, please attach a copy to your
answers to these interrogatories and mark it so that it mey
be identified.

24. State whal said bulldings were used for at the
time of sald alleged loss.

23. State whether or not said buildings were leased
or rented, and whether or not they were used by you for your
own personal use.

28, tate as to whether or not the insured property
was occupled at the Time of s2id loss, and if S0, by whom it
wes occupiled or used.

. STATE OF ATABAMA ) /ﬁ/ WM
' JEFFERSON COUNTY ) .

Personally appeared before me, the undersigned authority,
a Notary Fublic in and for said County, in said State, F. W.
Davies, who is lknown to me and who being by me first duly sworn,
on oath deposes and says: that he is of counsel for the defendant
in This cause; that the plaintiff's answers to the foregoing
interrogatories, when well and truly made, will be material
evidence for the defendant on the trial his cause.

7

~

Swyorn to and subscribed before me, on this the &~ da? off'" -

September, 1949. “.._;
:;2’7“' cgif’::%: e é%g

Notary Puinc: ';?




et e S p e e e

. - DELLA RAYFORD,

 Plainbiff
V3e

FIDELITY PHENIX PFIRE
INSURANCE COMPANY OF

f_f% NEW YORK, a corporation, |

@Wﬂ f@w&%% Aé?,nf/ 21949
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Defendant.

INTERROGATORIES TO PLAINTIFF

IN THE CIRGUIT COURT OF
_BALDWIN COUNTY, ALABAWA. -

ATMF”&L[]
~ SEP #& 1949
ﬁUcE L. Duck, cler

Davies & Williams :
Attorneys for Defendant.




DELLA RAYFORD,

Plaintiff,
vs.
IN THE CIRCUIT COURT OF

FIDELITY PHENIX FIRE INSUR~
ANCE COMPANY OF NEW YORK,
A Corporation,

BALDWIN COUNTY, ALABAMA.
AT LAW,

T e

Defendant.

ANSWER TO INTERROGATQORIES
- Now comes the Plaintiff and for answer to the interrog-
atories heretofore propounded by the Defendant to the Plaintiff in
this cause; says:’ V
“ Answer to First Interrogatory: My name is Della Rayw
ford. I am seventy-oné vears of age, reside at Daphne, in Baldwin
County, Alabama and my cccupation is a housewife.

Answer to Second Interrogatory: I bought the land on
which the insured property was situated about six years ago.

B. $1750.00.

.C. A copy of the deed under which I acquired the prop-
erty is hereto attached. |

D. No.

E. No.

Answer to Third Interrogatory: Carl L. Bloxham Agency,
Fairhope, Alabama. |

B. I did not handle the transaction myself, but it was
handled for me by my husband, Frank Rayford.

C. I was not present at the time my husband ordered
the policy and have no personal knowledge of what was said at the
tine.

Answer to Fourth Interrogatory: TYes, about one year
after I bought the property.

B. The cost of labor and meterial in erecting the

buildings was ap?roximately as follows:

One 6 x 16 boat house attached to wharf $100.00
One 12 x 18 sleeping porch attached to wharf 600.00
Two bath houses, approximately 6 x 6 in size,

a total of $250.00, or $125.00 each 250,00
One open fishing shed, approximately 6 x 12

feet in size, 50.00

One 200 foot wharf destroyed for zpproximate=
ly 36 feet 75.00




Answer to Fifth Interrogatory: The zbove described
buildings had been constructed approximately five years at the time
of the loss, but were in as good condition as when built at the
time they were destroyed.

Answer to Sixth Interrogatory: I was not present at
the time the buildings which were insured were destroyed and am,

therefore, unable to answer this question of my own personal knowe|

ledge.

B. No.

Answer to Seventh Interrogatory: No.

B. The above described buildings were totally desw
troyed.

C. My husband, who was present at the time the build-
ings were destroyed, told me that they were destroyed by wind and
not by water, but as I was not ﬁresent, I cannot answer this inter-
rogatory of my own personal knowledge.

Answer to Eighth Interrogatory: According to my infor-

mation, by windstorm.

Answer to Ninth Igterrogatory: According to my informa-

tion, No.
Answer to Tenth Interrogatory: According to my informa

tion, no.

B. According to my information, the buildings were desk

troyed by wind before the water got into br around them.

C. According tc my information, no.

D. According to my information, no.

E. According to my information, the buildings were not
damaged or collapsed because of waves or high water, but, as stated
above, according to the information given to me by my husband, who
was present, they were destroyed by windstorm before water reached
them.

F. Answered by foregoing interrogatory.

G. The wharf, which was approximately 200 feet in lengt

was damaged when the above described buildings were blown away and
before the water became high enough to destroy it.

Answer to Eleventh I,terrogatory: UNo.

B. I was at my home on Randall Avenue inlDaphne, Alabama.




Answer to Twelfth Interrogatory: According ﬁo my infore
mation, the buildings were destroyed by the direct force of the
wind.,

Answer to the Thirteenth Interrogatory: As stated above
at severzl peints in my answer to these interrogatories, the build-
ings were not damaged or destroyed by water, but were destroyed by
wind. As further stated, I was not present and my answer %o this
interrogatory is based on information given to me by my husband,
who was present.

Answer %o Fourteenth Interrogatory: The day after the
buildings were destroved.

B, They had been destreoyed.

Answer to Fifteenth Interrogatory: According to my in-
formation, the buildings were not damaged by debris that was float
ing in the water and which was thrown against the buildings by the
alleged windstorm.

Answer to Sixteenth Interrogatory: Xo.

Answer to Seventeenth Interrogatory: The information as
to damage called for in this interrogatory has been answered in Inw
terrogatory numbered 4. None of the damage as described to the sai
buildings was done by water or waves, bubt was all done by the direc
force of the wind before the water or waves became high enough to
reach them.

Answer to Eighteenth Interrogatory: In the buildings
on or attached to the wharf.

Answer to Nineteenth Interrogatory: I did not purchase
gach item of the persconal property for which I claim danage in

m or s

Count Two of the Complaint that was filed in this cause. These
articles were purchased by my husband and, according to the infor-

mation which he gave me, the co0st was approximately as follows:

3 innertubes, $_1.00  each, or a total of § 3.00
1 shrimp net 45.00
L quilts 20.00
L pillows 15.00
9 chairs at $2.25 each 20.25
1 table L .00
L cots at $L,.00 each 16.00

R .
Answer to Twentieth Interrogatory: I cannot answer this

CF




interrogavory on facts within my own personsgl knawleége; as stated
above, the said articles were purchased by my husbtand at various
times and places which are not known to me.

Answer to Twenty-first Interrogatory: As stated above,
damage to each of the buildings was not done or caused by wave wash|,
but by the direct force of the wind before the waves or water was
high enough to reach the buildings.

Answer to Twenty-second Interrogatory: As stated above,
I was not present at the time the buildings were destroyved. My
husband, Frank Rayford, was there and he was accompanied by Dave
Penn.

Answer to Twenty-third Interrogatory: Insofar as I know|,
no proof of loss was filed directly with the Defendant. I did,

fv the Carl L. Bloxham Agency,

s

through my husband, immediztely not

'-IJ

Fairhope, Alabama, the agent who wrote the policy, that the proper-
ty had been destroyed and, according to my information, it gave the
j|Pefendant the company'’s usual notice of loss on the company's form,
which is dated September 7, 1948, the original of which I aﬁ sure

is in the files of the Defendant company. I have obtained a COpy

A

of this instrument from the Bloxham Agency and it is hereto attached.
I am alsc enclosing a copy of the Defendant's letter %o the Bloxham
hAgency acknowledging receipt of notice of loss under the policy on
which this suit is brought, z copy of which is hereto attached.

Answer to Twenty-fourth Interrogatory: My family and I
use the property as a summer residence and the property was used by
us for this purpcse at the time it was destroyed.

Answer to Twenty~-fifth Interrogatory:The buildings were
not leased,oéented but were used by my family and me for the DU~
pose stated in the answer to the foregoing interrogatory.

Answer to Twenty-sixth Interrocgatory: Yes. The proper-
Ly was occupled at the time of the loss by members of my family and
by me.

Dated on this the _15th day of November, 1949.

%%ﬁ,kl;ﬁ, (Egégﬁgiﬁ\fga'




STATE OF ALABAMA )
BALDWIN COUNTY %

Before me, the undersigned authority, within ané for
said County in said State, personally appeared Della Rayford, who,
after being by me first duly and legally sworn,'deposes and says:
That she is the person who signed the foregoing instrument and that
the facts stated therein are true.

I

Sworn to and subscribed before me on
this the _15th day of November, 1G4G.




STATE OF ALABAMA, %
BALDWIN COUNTY. - )

THIS INDENTURE, made and entered into on this the 14th
day of August, 1944, by and between Russell D. Ridgeway, unmarried)
hereinafter referred to as the party of the first part, and Della
Rayford, hereinafter referredtc as the party of the second part,
WITNESSETH:

The party of the first part, for and in consideration
of the sum of One Dollar ($1.00) and other valuable consideration
to him this day in hand paid by the party of the secend part, the
receipt whereof is hereby scknowledged, has and by these presents
does hnereby GRANT, BARGAIN, SELL AND CONVEY unto the said party of
the secord part the following described property situated in Bald~
win County, Alabama, to-wit:

Lots Five (5) in Block Two {2) of Jacksons
Oak Subdivision as per plat of the same made
by Durant Zngineering Company on July 25,
1944, and recorded in the Probate Court of
Baldwin County cn August 2nd, 19Li.

Together with all the rights and appurtenances to said
described premises in anywise belonging.

TO HAVE AND TO HOLD the same forever. And Russell D.
Ridgeway for him and his heirs, the said described premises and
appurtenances, will forever Warrant and Defend unto the said party
of the second part, her heirs and assigns, against tie lawful
claims of all persons whatsoever.

IN WITNESS WHEREOF, the party of the first part has
hereunto set his hand and seal the day and year first above written

(Signed) RUSSELL D. RIDGEWAY { SEAL)

STATE OF ALABAMA, )
BALDWIN COUNTY. ;

I, Kathleen Sirmon, a Notary Public, within and for
said State and County, hereby certify that Russell D. Ridgeway,
unmarried, whose name is signed to the Toregoing eaveyance and who
is known to me, acknowledged before me on this day that, being in-
formed of the contents of the conveyance, he executed the same Vol
untarily on the day the same bears date.

Given under my hand and official seal on this the lith
day of August, 194k.

: {Signed) KATHLEEN SIRMON -
SEAL

STATE OF ALABAMA, )
BALDWIN COUNTY.

Filed August 16, 1944 at 10:30 A.M. and recorded in Deed Book 85
at page 543, I certify that $2.00 Deed Tax has been paid as re-
quired by law.

(signed} C. W. ROBERTSCON,
Judge of Probate.




NOTICE QF LOSS
TO THE

Fidelity =~ Phenix Fire InSurance Co.

Atlanta, Georgia. (Agentts Copy)

INSTRUCTIONS TQ AGENTS

REPORT IMMEDIATELY (DO NOT TELEGRAPH) ALL LOSSES,
LARGE OR SMALL. USE A SEPARATE BLANK FOR EACH POLICY.

DO NOT COMMIT THE COMPANY TO ANY CLAIM 6R LINE OF
ACTION, UNLESS SPECIALLY INSTRUCTED TO DO S0. DO NOT UNDER ANY
CIRCUMSTANCES MAKE ANY CHANGE OR ENTRY ON A POLICY AFTER A LOSS

| DATE:  September 9, 1948
Agency at Fairhope, Alabama
Date of LoSs: 4th day of September 1948, L:ioo Ofclock P. M.
Pelicy No.: 785, Amount $2050.00, Expiration April 7, 1949.
Name of Assured: Della Rayford.
Number Street Eastern Shore Mobile Bay,
12 miles North of Daphne.
Location of Risk: o | o :
City or Town Daphne, State, Alabama.
Probable Amomnt of Entire Loss: §1200.00
Probable Amount of Loss under this Policy: $

Item or Items Involved: Wharf and three bath houses.

Xind of Loss: Windstorm. Did it originate on Assured?s Premisé
(State whether Fire, Windstorm, Explosion,) No.

If Fire or Explosion, state orgin:

HAVE CO. AND FIELDMAN OR GEN, AGT. BEEN NOTIFIED? No

Other Insurance (Give names of Companies and amt. eacl

REMARKS: During the tail énd of the New Orleans hurricane the
wind shifted out of the east and came out of the southwest, which
gave the 75 miles wind an unobstructed approach to Mrs Rayford‘q
wharf and three bath houses located on top of the p111ng. The
terrific wind, in shaking, tore the roof from the three houses,
which allowed the walls to collapse and in turn the flodring wa@
all loosed and blown into the waver. All the decking on the
wharf was wrenched loose and blown over a forty acre field.

Jdno. S. Huffman, AGENT.

=

e

mn




FIDELITY - PHENIX
FIRE INSURANCE COMPANY
OF NEW YORK
SOUTHERN DEP ARTMENT
P.0. BOX 1680 - 10 PRYOR
STREET, S. W.
ATLANTA, GEORGIA .

S 785
CAUSE OF LOSS: WindStorm POLICY NO.
Fairhope
ASSURED: Della Rayford AGENCY
Alabama
STATE
Mortgagees.
Agency: Carl L. Bloxham, ADJUSTMENT REFERRED TO:
Fairhope, Alabama S/4 Harris

DATE: 9/16/48

2050 1 YR. L/7/49 9/L/u8 1200

We have yéur'ﬁotice of loss under'théuééiiéy issued
to thé above assured. The claim has been referred to the ad-
Jjuster whose name gppears above. Should you not hear from the
adjuster reasonably sSoon, you may communicate with him or this

office direct, preferably the former.

Very truly yours,

/s/ JOHN T. NESBITT,

General Adjuster.
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DELLL RAYFCRD,

-

b

3

I

)

THE CIRCUIT COURT OF

k

Plaintiff,
Vs. |
BALDWIN GOUNTY, ALABAMA
FIDELITY PHENIX FIRE INSURANCE

COMPANY OF NEW YCORK, a Corpora-
tion,

m T AT
Al J.JAW»

L e R

Defendant.

MOTION TO TRANSFER CAUSE TO EQUITY SIDE.

Now comes the Plaintiff in the abo%e stvled cause and
shows unto the Court that an equitable right is claimed by her in
the above entitled matter, and that the sald cause presenis an
equitable gquestion, the decision of wHich would dispose of the case
and which cannot be disposed of on the law side of the court, which

said equitable right Plaintiff claims and presents by this her

motion to transfer said cause to the Zquity Side of the docket, the

<

substance of the said equitable right be as follows:

1. On to-wit, the 7th day of April, 1948, the Plain-
tiff, through her agent, Frank Rayford, who was then and there
acting within the line and scope of his authority, secured a Perils
Insurance Policy from the Defendant, to-wit, Number S 785, in the
amount of Twelve Hundred Dollars ($1200.00} on 2ll buildings, and
Eight Hundred Fifty Dollars ($850.00) on household and personal pro
perty, through its agent, to-wit, Carl L. Bloxham Agency, who was
then and there acting within the line and scope of his authority.

2. That it was the intention of the Defendant, acting
through the said Carl L. Bloxham Agency, agent of the Defendant,
and Frank Rayford, agent of the Plaintiff, that said insurance
policy cover the following described property, to-wit:

One mein dwelling, one story, frame, composition,
OWner occupancy.

Cne 200 ft. wharf and the following houses attached
thereto:

One 67 x 16' frame metal clad boat house.

Cne 12! x 187 frame metal clad sleeping porch.

Two 6% x 6% frame metal clad bath houses, and

Cne 6% x 12' open fishing shed,




iocated on the Eastern shore of Mobile Bay about one and one-nalf
miies North of Daphne.

3. That through the inadvertence or mistake of the
scrivener, Carl L. Bloxham Agency, the agent, servant, or employee
of the Defendant, while acting within the line and scope of his
authority, the insured property was incorrectly described as agreed

a

to and understood by the aforesaid Frank Rayford, agent of the

o

Pilaintiff, and the Carl L. Bloxham igency, agent of the Defendant.
4o That the mistake by the said scrivener, Carl L.

Bloxham Agency, agent of the Defendant, was not discovered until
subsequent to damages of a part of the insured property suffered
by the Plaintiff at which time the Carl L. Bloxham Agency issued
a correct description of the insured property to said Policy Number
S 785 in the form of an Endorsement, Form Number 280C.

5. That a court of law is without authority to reform

salc insurance contract so as to conform with the intention of the

s}

aforesald agent of the Plaintiff, and the aforesaid agent, servant,
or employee of the Defendant;

WHERSFORE, the Plaintiff prays that an order be made
by this court transferring said cause to the Bquity Side of the
Docket in said court, and that the same mav be presented there so
that the Defendant by bill and other appropriate proceedings may

present the said equitable right zbove referred to as aforesaid.

/iggorneyforPlain‘iff.

Sworn to and subscribed before me

on this the 10th day of July, 195C.
T ;i

. w A,/ AN
\\42/& >/\ L&mg\

\otaqy Public, Baldwin County, Ala.
\‘_/
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ATTORNEY AT LAW .
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DAVIES & WILLIAMS

ATTORNEYS AT LAW

FRAMMK W. DAVIES

MARVIN WILLIAMS, JR. September 14, 1949 SUITE 508513
JOE H. WALLACE WATTS SUILDING
JOHN W, COOPER BIRMINGHAM 3, ALA.

Miss Alice J. Duck
Clerk, Circuit Court
Baldwin County

Bay Minette, Alabama

Rgs Della Rgyford, Plaintiff vs.
Fidellty Phenix Fire Insurance
Company of N. Y., a2 corporation,
Defendant

Dear Nadam: o it

" Enclosed please find original and one copy of
interrogatories to the plaintiff in the above case
vhich we would appreclate your filing, and serving
the copy of interrogatories on the plaintiff, or his
attorney, and returning the rdeeipt showing the date
they were filed.

Enc.
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DELLA RAYFCRD, IN THE CIRCUIT COURT OF

I T e

Flaintiff, BALDWIN COUNTY, ALABAMA.

Vs.
FPIDELITY PHENIX FIRE

INSTRANCE COMPANY OF
NEW YORK, a corporation,

Defendant.

NOW comes the defendant and for rlea and answer to
~each count of the complaint, separately and severally,
says the following, separately and'severally:

1. The allegations of said count are untrue,

2. In the policy of insurance sued upon, it is
expressly provided as follows:

"Provisions Applicable Only to Windstorm and
fdail: This Company shall not be ligble for
loss caused directly or indirectly by (a)
frost or cold weather or (b) snow storm,
tidal wave, high water or overflow, whether
driven »y wind or not."

~ Defendent further avers that said alleged loss was the =~ "

proximate consequence of and was caused by tidal wave,
high water, or overflow, Wherefore, defendant avers
that plaintiff ought not to recover.,

5. For further Plea and answer to Count 1 of the
complaint, defendant avers that the policy of insurance
sued upon, which was originally issued to the plaintiff
on, to-wit, April 7, 1948, for the term of one year, and
which was in force and effect at the time of said alleged
loss, expressly provided that it Insured the plaintirff
against loss in the amount of $1200.00 under item I orf
the pdlicy on a one-story frame composition roof building
occuplied by owner as a one family dwelling, including
bullding equipment and fixbtures and outdoor equipment
pertaining to the service of *hs premises (if the
property of the owner of the dwelling), while located
on the above described Premises, but not trees, shrubs,
plants or lawns. It is slso expressly provided in saig
policy as follows:

(10%) of the amount specified Tor Item T
to cover private structures appertaining
to The above described pPremises and located
thereon, but not structures used for mer-
cantile, mamufacturing or farming purposes.”

Defendant avers that said bullding insured under Item T

of said policy was not damaged by said alleged windstorm.
Defendant further avers that the buildings which plaintifs
claims were damaged by said alleged windstorm were only
insured in said policy at the time of said loss up to

ten per cent (10%) of said $1200.00, or $120.00. Where-
fore, defendant avers that plaintiff canmot recover for
loss of said buildings as set out in Count 1 of the
complaint in exzcess of $120.00, with interest thereon,

R




4, For further plea and answer to Count 1 of the
complaint, defendant avers that in the original policy
of insurance issued to plaintiff, and which was in force
and effect at the time of said alleged windsborm, it was
expressly provided as follows:

"The policy covers the following described
propervys;-all situated -Eastern Shore Mebile

Bay 13 miles north of Daphne, City or Town

of Daphne, State of Alabama.

1. %1200.00 On the one storm, frame composi-

tion roof bullding occupled by owner as one
famlly dwelling, ineluding bullding ecquipment

and fixtures and outdoor equipment pertaining

to the service of the premises {(if the property

of the owner of the dwelling), while located

on the above described premises, but not trees,

shrubs, plants or lawns.

"The Insured may apply up to ten per cent (10%)

of the amount specified for Item I to cover

private sTrucbtures appertaining to the above

described premises and located thereon, but

not structures used for mercantile, manufacitur-

ing or ferming purposes.”

Defendant further avers that sald one-story frame composi-
tion roof building occupied by owner as a family dwelling
was not damaged or destroyed by said windstorm. Defendant

. further avers that sald buildings, which it is claimed im
. said count, were damaged or destroyed by said windsiorm

were only insured In the amount of ten per cent (10%)
of $1200.00, or $120.00. Wherefore, defendant avers
that plaintiff cannot recover more than said sum of

$120.00 for said alleged loss claimed in sazid count.

5. For ples and znswer to Count 2 of the
Complaint, the defendant avers that at the time of
said alleged loss, there was in force and effect =
policy of inmsurance lssued by the defendant to the
plaintiff, which said policy provided as follows:

"The policy covers the following described
property, all situated Eastern Shore Hobile
Bay 13 Mjles north of Daphne, Gi%ty or lown
of Daphne, State of Alabama
1. §1200.00 On the one story frame composi-
tion roof building occupied by owner as one
family dwelling, including bullding equipment
and fixtures and outdoor eguipment persaining
to the service of the premises (if the property
~of the owner of the dwelling), while located
on the above described premises, but not trees,
shrubs, plants or lawns.
"The Insured may apply up to ten per cent {(10%)
of the amount specified for Item I %o cover
private structures appertsining to the above
cdescribed premises and located thereon, but
not structures used for mercanitile, manufactur-
ing or farming purposes.




"The insured may apply up tc ten ver cent (10%)
of the amount specified for Item I to cover
rental value as defined in Item 5, but not
exceeding one-twelfth (1/12) of said ten per
cent (10%) for each month the above described
dwelling or appurtenant private structures
(except those used for mercantile, manufactur-
ing or farming purposes) or parts thereof are
untenantable.
"2. $8%0.000On household and personal property
usual or incidental to the occupancy of the
premises as a dwelling {except aircraft,
motor vehicles and boats other than rowboats
and canoes), including household and personal
property purchased under an installment plan
and usual or incidental to a dwelling, belonging
to the Insured or for which the Insured may be
liable or, at the option of the Insured belonging
To a member of the family of the Insured or to
a servant thereof, while contained in the above
described dwelling or appurtenant private struc-
tures or while on the above described premises.
"The Insured may apply up to ten per cent (10%)
of the amount specified for Ilitem 2 to cover
property described therein and insured thereby
(except rowboats, canoes, animals and pets}
belonging to the Insured or any member of the
family of, and residing with the Insured, while
elsewhere than on the described premises but
within the limits of that part of Conitinental
. North America included within the United States
of America, Alaska, the Dominion of Canada and
Newfoundland; however, it is warranted by the
Insured that such extension of this insurance
shall in no wise inure directly or indirectly
To the benefit of any carrier or other ballee.
"The insured (if not the owner of the described
premises) way spply up to ten per cent (10%)
of the amount specified for Item 2 to cover
improvements, alterations or additions to the
ebove described dwelling and private struchtures
appertaining thereto (except those used for
mercantile, manufacturing or farming purposes.
"Loss, if any, under Item 2 shall be adjusted
with the Insured specifically named and shall
be payable To him unless other payee is
specifically ramed hereunder,”

Defendant avers that said alleged personal property
claimed to have been damaged or destroyed by said
windstorm was not usual or incidental to the occcupancy
of the premises as a dwelling, and were not contained
in the described dwelling or appurtenant private
structures, or on the above described premises.
Wherefore, defendant avers that -plaintiff ought not

to recover.




6. For further plea and answer to Count 2 of
the complaint, the defendant avers in the policy of
insurance 1ssued by the defendant to the plaintiff,
and which was in force at the time of said alleged
loss, it is expressly provided as follows:

"This Company shall not be liable for loss
to the interior of the buillding or the
“{Agired - property-therein-causeds tal. -
by rain, snow, sand or dust, wne*ner
driven by wind or no%, unless the builld-
~ing insured or containing The property
~insured shall first sustain an actual -
~~damage to roof or walls by the dﬁrec*
~forece of wind or -hail and then shall’
be liable for loss to the Interior of the
- building or the insured property thereln
“=Q as may be caused by rain, snow, sand,
. dust ente¢1ng the -bullding throuch openw
ings in the roof or walls made by direct
action or wind or hail or (b) by water
from sprinkler egquipment or other piping,
unless such equipment or piping be damaged
as a direct result of wind or hail.”

Defendant further avers that the building insured
under seid policy, or containing said alleged
property which plaintiff alleges was insured, did
not first sustain an actual damage to the roof

or walls by the direct force of wind, and said

the building through the openings in the roof or
walls made by the direct force of wind. Wherefore,
defendant avers that plaintiff ought not To recover
under said Count.
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DELLA RAYFORD, i IN THE CIRCUIT COURT QOF
Plaintiff, i BALDWIN COUNTY, ALABAMSA.
vs. AT 1AW

FIDELITY PHENIX FIRE
INSURANCE COMPANY OF
at

i
{
]

"NEW YORK, & corporation,

Defendant.

NOW comes the defendant in the gbove styled cause
and dermrs to each count of the complaint, separately and
severally, and as grounds for said demurrer, sets down
and assigns the following, separately and severallys

1. Said count does not state a2 cause of action.

2. It does not appear that said policy was in
full force and effect at the time of the windstorm.

9. It does not appear what the terms of said
policy were.

4., It does not appear what hazard was insured
against by saild contract of insurance.

5. It does not sufficiently appear that said
property was damaged or lost by the hazard insured against.

6. It does not sufficiently appear as to what
the terms and provisions of said contract of insurance were.

7. It does not appear whether said contract of
insurance was writiten or verbal.

8. It does not sufficiently sppear what the
consideration for said contract of insurance was.

2. It coes not sufficiently appear as to what
property was covered by said conitract of insurance.

10. It does not sufficiently appear who was
insured by said contract of insurance.
¥

11. It does not sufflciently appear to whom s2id
policy was issued.

12. It does not appear what insurable interest,
if any, the plaintiff had in said insured property.

13. It does not appear as %o what the amount of
loss or damage %o said insured property was by reason of
the peril insured against.

14. It does not appear as to when sald policy
expired or terminated.




15. It does not sufficiently appear as to whether
said property was merely damaged, or whether it was wholly
destroyed by the perils insured against.

16. For that it does not sufficiently appear

that said pOLl““ covered damage to sll of The items claimed
in s&aid count.

/Q@LmVZ/AZZwM

orneys Ior Defendant.




P

“DELLA RAYFORD,
| Plainbiff,

VS,
FIDELITY PHENIX FIRE
THSURANCE CONPANY OF
NEW YORK, a corporation,

Defendant.

"DEMURRER

.IN PHE CIRCUIT COUQT oF
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Attorneys for Defendant '




