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CEARENCE C. DAW IN THE CIRCUIT COURT OF

PEAINTIFF BALDWIN COUNTY, ALABANMA
VS. AT TAW
AUBREY EDGAR EOWERY

DEFENDANT
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Now comes the Defendant and moves the court to set aéide the
Judgment heretofore.rendered in this cause and grant him 2 new trial
and as grounds for such motion, says:

1.

The verdict is contrary tc law.
2.

The verdict is contrary to evidence iﬁ the case.
3.

The verdict is contrary to the law and the evidence.

he

The Court erred in refusing to give written charge murber 1, at
the réquest of the Defendant, as follows: "I charge you Gentlemen of the
Jury that unless you are reasonably satisifed from the e vidence that the
Defendant did or omitted something on the occasion complained of which 2
reasonably prudent person similarly situate woulé not have done and this
proximately caused damage to the Plaintiff, your verdict be for the
Defendanty

5.

The Court erred in refusing to give written charge number 2, at

‘the request of the Defendant, as follows: "I chafge you Gentlemen of the

Jury that if you believe from the evidence that the Plaintiff!'s damages

-

were the proximate result of an accident, you should find for the defendant,m

6.

The Court erred in refusing to give.. written charge number 6, at
the request of the Defendant, as follows: "I charge you Gentlemen of the
Jury that if you believe from the e vidence that the Plaintiff sustained
his camages as the proximate result of 2 mere accident, it is your duty

to return a verdict in faver or the deféndant.”




Te

The Court erred in refusing to give written charge purber 10, ab
the request of the Defendant, as follows: M1 charge you Gentlemen of
the jury that if the defendant was suddenly pub in peril without
hzving time To consider all the circumstances, he is excusable for
omitting some precaution or making a.n unwise cheiee under this &is-
turbing influence, although if his ming had been clear he ought to
. have done otherwise."

- 8.

The Court erred in refusing to gi{e ﬁritten.charge rmber 11, at:
the request of the Defendant, as follows: W1 charge Jou Gentlemen of
_the jury thav, wheré one, without fault on his part, ié placed in 2
position of great mental stress oT suddern emergency, the same degree of ":
judgment and care is nob required of him 25 is required of one who is
acting under nOrman conditions. Thé test to be applied is whether oT
not the perscn in such a positionl did or attempted to do what a reason~
ably prudent pex—'son would have done under 1ike circumstances. If,
therefore, you find from the evidence in this case that the defendant,
without fault on his ‘part, was placed in a position of great mental
stress or dudden emergency and while in suth 2 position he did or
attempted to do wha’£ any reasonably prudent person wolld have done
under the same of similar circumstances you should find for the denfendat.

9e

The Court erred in refusing to give written charge mumber 12, at the
requeét of the Defendant, as follows: "1 charge you Gentlemen of the Jury
that if you pelieve from the evidence that 1f the plaintiff after disciver-
ing the defendent in a place of peril, or by the use of reasonable diligence
could have giscovered the defendant in a place of peril in time to have
avoided the ccllision, you should find for the defendant't.

10.

The Court erred in refusing to given written charge muber 13, at the
requeét of the Defendant, as follows: W1 charge yoﬁ Gentlemen of the jury
that if you believe from the evidence in this case that the Plaintiff after
seeing the defendant in & position of imminent danger, OT by the exercise
of reasonable care could have seen the defendant in a position of imminent
danger, in time to avoid the collision, and did nothing to avoid the

collision, then you should find for the denfendant.”

B



11.
The Court erred in refusing to give written charge number 4, at
the request of the Defendant, as follows: "I charge you Gentlemen of
the jury that if you believe the evidence in this case you should find

for the defendant.

£

Attorney for the Defendant
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'_No';'.r comes the Defendanmt and demurs to the Pleintiff's complaint,
and.to each count thereof, separately andseverally, says:
1.
Thet said count does not state a cause of acticne
Ze
Thet said count shows no duty owed by the Defendernt to the
Plaintiff.
3.
Thet said count Goes not set oub how or in what menner the aubto-
mobile of the Plaintiff’s was injured.
4o
There is o misjoinder of causes of action in the szme counte
50

That said count elleges thet the act rather than the injuries

wes willful and wanton.

Lttorney for the Defendante.
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CLARENCE C. mﬁ IN THE CIRCUIT COOURT OF

PLAINTIFF BALDWIN COUNTY, ALABAMA
S. AT LAW
AUBREY EDGAR LOWREY NG, 1223

DEFENDANT

Now comss the Dofendamt and for answer to the Plaintiff's
écmplein‘t, and to each comt thereof, seperately end severally
says:

ie

That e is not guilty.

Z2e

That the Plaintiff at the time and place alleged was guilty
of' negligenee , which pro:éi.ms.tely contributed to the injufies and
demages complained ofe

Se

The Plaintiff was at the time of the filing of this sult
in this ceuse, indebted to the Defendant in the sum of FIVE THOU-
SAND ($5000.00) DOLLARS, as demages for thet on to-wit, Kpril 5th,

.~ 1948, the Defendant was driving his auvtomobile along the highway
leading from éummerda.le to Foley being A-labema State Higlway
Number 3, in Baldwin County, Alabama, et & point approxims tely
one mile North of the Town of Foley, Baldwin County, A“labama; that
et said time and place the Plaintiff negligently drove an automo—
bile into, upon or against the_autombbile of the Defondant, and ia
which the Defendant was riding; and as a proximate result of the

said negligence o the part of the Plaimtiff, the eutanobile of

the Defendant was demolished or greatly damaged or rendered less

veluable, and the Defendant received severe personal injuries in
this, towwits

He was badly bruised; he was permanently injured;

he was caused to lose time from his work; hewes

caused to expend money for medical treatment,

hospital case and medicines;

all to the demage of the Defendamt, end which the Defendent claims

a8 @ set off against the claims of the Plaintiff, and prays judgment

for the excesse /M

Worn srenaent
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STATE OF ALABAMA
BALDWIN  COUNTY

iN THE CIRCUIT COURT COF
BALDWIN COUNTY, ALABAMA

LaWw SIDE

)
)
)
g
LABAMA, GREETING:

TO ANY SHERIFF QOF THE STATE OF 4
Tou are hereby colmanded to summons Aubrey Edgar Lowery to

appear w1tn1n uhlr“" 530) days from the service of this writ in the

JjCircuiv Court to be he1§ for“said county at the place of holding

the same, then and there to answer the complaint of Clarence C. Daw.

WITHESS my hand this _/9% day of August, 1948.

Doic 60407

\ Clerk

CLARENCE C. DAW,
Plaintiff, IN THE GIRCUIT COURT OF
TS -

AUBREY EDGAR LOWERY,

BALDWIN COUNTY, ALABAMA
LiW SIDE

et e N Nt S N Mt S gt

Defendant.
“ifw‘WTWvamﬁmgquTf{"fwmtiimmwfu

L W)

The plal 5178 claims of the defendant, Twenty Thousand Dollars

(§20,000.00) 2s damags for that on, so-wit, 4pril 5, 1948, on la-
bama State_ﬁighgay 3, approximately one mile N rth of the North city
1inlts of the Town of Foley, Baldwin County, Alabama, the plaintiff
was driving his gutqmobilgualqng or upon said public highway.in_said
Ggunty_ofiBaldwin, and then and there, the_defeadant_negligently ran
gnother”autogqpile into, upon or. against the plaintiff?s said auto-
mobile and thereby and as ‘the proximate result and consequence
thereto, ghgupla;lei;:S said automobile”was demolished or greatly

damaged or re ndersd less va¢aa07e, and the plaintiff rece

=

ved Ssevare

Jpersonal injuries im thisy Lo-xit:“"Headwin‘uf" fractured r ib ; lefy
personar inj Hea % .

?

knee severely Ainjured; bruwsed and lacerat .ed; he was made szck sore

gna lame, hn was permanently *ngured he was caused to expend con-

Isiderable sums for medical ureamment,_nospltal care and medicines in

and about the treatments of bis injuries; he lost mucq time from his

work; he was rendered permanently less able to work, for all of which

e claims damages as aforesaid.




COUNT II

The plaintiff claims of the defendant, Twenly Thousand Dollars

($20,000.00) as damages fpr‘that’on,‘tq—wit, april 5, 1948, on Ala-
béma State Highway 3, approximately one mile North of the Nortn city\
limits of the Town of Foley, Baldwin County, Alabama, the plain®iff
was_d:iving his gutpmobile“along or upon said public highway in_said
'Cquﬁtywqf Balﬁw;n,‘and then:and there, the defendant,being conscious
at“the time that nis conduct in so dping'would_probably rasult in a

- 1
hereof, wilfully

¢l
3

1

injury to the nlaintiff's said car and the cceupant

and wantonly ran another sutomobile into, upon OF against the plain-

£iffts said sutomooile and theredy and as the proximate result and

A

l
|
consequence thereto, the plaintiff's said automobile Was demolished i
or greatly damaged oOr rendered. 1ess valuable, and the plaingiff Tre- \

ceivad severe pergonal injuries in this, Lo-wib: Head injury;
pPractued ribs; left knee severely injured; bruised and lacerated;

A 0m - )

ne Was @ sore ang Lame; o2 A5 1)31"1’:’1&33.31’1'5 iy

)]

L
de sicd,

caused to expend considerable sums for medical treatment, hospital

- digareand mwedicines In ST about the treatments of bis injuries; he

1lost much time from his work; he was rendered perpanently less able

to work, for all of which, he claims damages 2 saigd.
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First Week, October 31, 1949

Andrew Benton, Farmer, Foley
¢ Henry Topps, Clerk, Foley +b
3F+O-Drigkel-Parmer-toxley™ 47—

“4—Ray-Reedr-Laborer-Bay-Minetie—~ 4

¥
-i-Wallaee-Er-Green, Foreman-Newporth-Bay. Minetie W
G- Ted~WrGeoper-hivesteck-Dealer~Robertsdale—
W. C. Roley, Farmer, Perdido
v-eBroJames-Bromett=RetiTed, Magnolia-Springs,

DB Wiggins-Reserve Flect—Staploton. 1>
10-Edwerd-KenerFarmerr-Sitverhili— ¥ ¥
Ji—Iee-Gallaway, Seafood, Foley B’? -
12~Eharles-CStreetParmer—Point-Elear— "8- 1Y
18- Arthur-Boller,- O Dist., Foley . A%

Deval iaurant, Laborer, Foley
J15~Fretdie Waters, Butcher, Bay Minette S
~16._Tillman-Allen—Farmer~QGateswopd .. ?
-44-Eilmer-Eindell,. Filling. Station, Silverhill- & ¢
lé—Fred "R Waltker-Rarmer,-Foley.. S “'(; 9
df—Kirby-BoothePFarmer—Fairhope™ ?
Q&_&g;}gm;g'gi&hades;".l 1., BrokersBey-Minette
21./Edward Cali;ér, Farmer, Bon Secour
22 WalterK-Byers, Real Stater-Fairhope= & 27 o

r-23—ClydeP-Rebinson-Parmer;-Belforest . — ‘3/%

24 -E-Beek,-Retived, Lillian- o

@ John L, Gwaltney, Farmer, Robertf.sdale

w26 W-C-BrownrTmborer-Eoley ;@‘ v

Z-Bucan-F-Beeehr-Farmer Foley———

28 Clas—H—MatthewsrFureniture, Robertsdale- B’ 2

29-W-HPollard;-Merchant-PDaphne-—— S #

BT We-Crosby,.Office-SlerkFoley” ©F

B-k—Pau}-WwFﬂaklel:rMeGhanic,—Lexler@ K
~Chester-B-Billy,-Merchant, Fairbope. A0+

@Frank Soeslee, Mechanic, Foley

bakd 3

&
}

34-RawleighMcKnezie, Farmer, Magnolia-Springs. ¥ 2
45 George-DPephilippi—Farmer,-Paphne— Qm
George H. Baldwin, Produce Dealer, Robertsdale
37— Elroy-McKenzie,Jr-Farmer—Fairhope— )
38~Franidin-Hall-Pilot Foley—— & &
@ Albert ,Boone, Mechanic, Foley Fo/
<4f—-Ceeil-Vinsom,Taborer;-Stapleton-
4rGeorge-Di~Fundberg,-Agent;-Silverhill, &9 B
4% Bruce-Grimes;Farmer, Belforest . 3>~
43 W. Evan-Benry, Farmer, Belforest @' s
44 Roy-Bukes; ParmerFoley— ot .
£6-Robert-Milter-Brug-Glerky-Bay-Minatte &
r46\.vA’1'bert"Bruhanarmer1 -Elherta- Q b g
47./Jee Durant, Newport, Bay Minette
~48=-JosepirL LucassenrAuta.Dealor,-Foley-— A 7
@oseph Wesley, Clerk, Silverhill
cbordoesHeldelberg,Jrg Parmety-Silverhill
(k?ﬁmnetrcainrmmt;—ll‘aishops if} ?
52. Robert L. Teem, Farmer, Foley
53 AIGETT Faultk;-Merchant~Folen ft?' Y
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