STATE OF ATABAMA ex. rel. UMBER 2897 1/ 8¢

IN THE CIRCUIT COURT OF

A, C. COUNCIL et als

Vs,

e

BAIDWIN COUNTY, ALABAMA

J. MATT BROADUS : AT LAW
DEFENDANT

Comes now J. Matt éroadus end in accordance with the notice

served on him}files'in this cause:.

| ._‘ The”defendant moves-thevcourt*tO“requiré”a”déﬁbéiﬁ of court
éost'in this prqceeding as required by Section 1137 of Title 7 of the
Code of &labama.

Without waiving his rights under the above motlon, comes now
the defendantqdemurs 0 the petition filed against him con the following
separate and several grounds oé%demurrer:

1. The petition does not clearly set forth the act or omission
compigined of.

2. Tt does not appear thet the defendant ever sought to act or
aid act as councilman after April 26, 1948.

3. It is not alleged that deféndant Broadus was a member of
_the council of the town .of Daphne or the 26th day of_Abril, 1947.

4. It is not alleged that defendant lacked any gualificatlons
for:thé'office of councilman.

5. It is not shown that the validity of the defendants election
could not be contested under the laws of Alsbama.

6. It appears that petitioner seeks to remove the defendant from
pffice_for azlleged misconduct in office without filing impeachment pro-
ceedings as regulred by law.

7. It affirmatively appears that the town council of Daphne

accepted the defendant as a member of sald council and said council is the
Judge of the gualificatlons of its! members.

) 8., It does nqt appear that the town councll of Daphmne or the
memﬁers thereof have filéémfhiénéfacéédiﬁg;

9. It does not appear that the governing body of the.toﬁn of -
baphne instituted these proceedings or determined the electlon of the
defendant to be illegal, |
| - 10. It does not appear the the proposed Iimprovement described
in exhibit'“b“ was ever carried out.

11. It does not appear thet the authority given by the resolution’
;_shownfgh exhibit "b* was ever exercilsed.

f ,ff
Sy




.=12.'1It:does not appeér from the petition that funds were
Cever expended on motion of the defendant as alleged in paragraph
 £wo(2) of the petition.

13. The éllegation "all elections for officers of such towns
under the law of this state fequire the concurrence of a ma jority®

and is not a factfior a rule of law.

Attorney for Def Adant

" is a conclusion of the pleader
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STATE OF ATABAMA, ex. rel. IN THE CIRCUIT COURT

e

J. M. PROADUS
. PLAINTIFF

OF BALDWIN COUNTY,

ATABANA

\E
AT LAW

-y

E. N. BELL AND IEONARD
TRIONE,
DEFENDANTS -

L

Comes the petitioner and swends the name of E. N. Bell to

read E. C. Beall es it appears in the petition and alternate writ.

At torney for Plaintiff




STATE OF ALABAMA, ex rel I¥ TEE CIRCUIT COURT

.

Je M. BROADUS : oF
PLAINTIFE . :
:+ BALDWIN COUNTY,
s ‘ -
+  ATABANA
E. N. BELL AND LEONARD
TRIONE, : : AT IAW

"

DEFENDANTS

70 THE HONORABLE JUDGE OF THE CLRCUIT COURT OF BAIDWIN COUNTY,

"TALABAiA

Comes the State of Alabama on the relastion of Je Y Broadus

and br;ngs this his netltlon for the extrezordinary writ of man-

damus sgainst B. W. Bell and Leonerd Trione as individuals and

as members of the city council of thsjﬁunicipality of Daphne in

Baldwin County, Alabama and shows to this Honorable Court as

  fo11ows:‘

5¢ fhe Gity of Daphne, that the defendants ave each over the age

1. That your relator is over the age of twenty-one years

and a resident citizen of the municipality of Daphne in Baldwin

County, Alabama; that he and J. J. Andrews and Gus Bertognolli

and the defendants are members of and compose the City Council

Abf twenty-one yéars and resident citizens of the City of Daphne.

2.  Relator further shows that I Trioné.. . was duly elected

by the City Counclil to serve as presiding officer, president or

‘mayor on the resignation of the duly elscted mayor of said munici-

 pality.

Se Relator further shows that the said Z.T¥iche - will-
fﬁlly absents himself from the meetings of the council and failed
and refused on the reguest of relator and J. J. Andrews to call
a meeting of sald City Council whereupon relator and J. J. Andrews

called a meeting under Sectlon 450 of Tltle 57 of uhe Code of

02 Alabama to be held at 8 OO P. M. Monday.Anril thh 1948 of Whlcb. .

‘writben notice was given to the defendants and the town clerk

and each of the defendants bogether with the town clerk will-

fully abstained from attending said meeting thereby preventing

a guorum of said council from being present and those present




peing only three in number, could transact no business and could
carry on no meetings

4. The relator further shows to the court that no claims
against the municipality can be passed upon and no orders of

peyments or anpronriations made, that thg'municipality of Daphne

hes purchased by conditlonal sale contract an expensive truck

.. which. is bheing pald for by monthly 1nstallments and mo payments

heve been made for sixty days although funds are on deposit sub-
ject to the check of the city of ficials for the payment of such

indebtedness and that the city employee: could not be paid and

‘911 work for the city has been suspended and the city 1= in den-

ger of suffering financial loss 1f the conbract for the purchase
of the truck is enforced and the truck is repossessede

5, Relator further shows that the cibty government has in
eﬁfggt abandoned the performance of its dubies as required by
law.;nd the people of the municipality are deprived of the ser=

vices of the governing body as an incident to the failure of said

:ww#councilmenwtomh@&dwmeetingswaswrequiredmbgwlawwor—to atbend same -

as required by law.

Wherefore, these premises considered, relator prays that
this Honoreble Court issue its alternative writ of mandamus dir-
ected‘to the defendants E. N. Bell end ILeonard Trione 2as members
of the City Council of the town of Daphhe, ordering and requiring
them to call and attend 2 meeting of the council of said city
at 2 time fixed DY this Honorable Court and at such meeting to
consider end act upon the payaent of bills, clalms and charges
and to consider and act upon the election of councilmen as pro-

vided in Section 427 of Title 37 of the Code of Alabama, or to

“Tehow cadse within the ‘time required by law end the rules of this

Honoreble Court why they and esch of them should not be reguired
o do 20. Relator syrther prays that on a final hearing of the
cause this Honorable Court will be pleased to find and adjudge
that relator is entitled to the relief prayed herein and that

your Honor will issue 1ts extraordinary writ of mendamus directed

D




~

to the defendants requiring them to hold and abttend meetings
as provided by law of the governing body of said municipality

and ﬁbe council of said town.

Q%ﬁw

7 Petinloner o

4

“Attorney for Relator

| STATE OF ATABAYA
COUVWY OF Bﬁﬁﬁﬁ;ﬁ

Before me, the undersigned authority in and for said
State and County personally appeared J. M. Broadus, who being
first duly sworn, did depose and say that he is the relator in
the foregoing petition and that the facts stated therein are
true to the best of his knowledge and belief.

Sworn %6 and Subscribed to
before me this the J& ~ day
of April, 1948.

N
6_ Jm& !\JV\C:;\\_\\;‘/S_M—-——-
Notary Public, Baldwin County, Alsbama

it
1

STATE OF ALABAMA
- COUNTY

TO THE CLEREK COF THE CIRCUIT COURT OF BAIDWIN COUNTY, ATABAWA:

- let ‘the alternabtive writ issue returnable May )3 %, 1948,

NNy

April , 1948. Judge




STATE OF ATABAMA, ex rel IN THE CIRCUIT COURT

J. M. BROADUS : OF
PLATNTIFF _
: BATDWIN COUNTY,
Vs S
: ATABAMA
E. N. BELL AND LEONARD -
TRIONE, : AT LAW

TEENDANTS

To E. N._Bell and Leonard Trione; pursuant to an order

'_.,madewbyythis Courf on tbls ;&521 day of April 1948 by the - QX T

crable :5% :M?Tijb4ZAL£L , Judge, in the sbove en=

titled case, you are hereby commanded forthwith to call a meeting

of the City Council of the town of Daphne, Alabama and you are
commandéd to attend such meebing ané attendato the business of the
town of Daphne as required by law; or that you appear before this
Honorablé Court on the /:iZZL day of May, 1948 at 10300 Otclock
A. M, then and there to show casuse, if any there be, why you
should not do and perform the aforesaid dutles and things.

Herein fail not and have you then and there this writ.

Deted this 9 fTh day of April, 1948,

_{-Lute 8h e e e

jw

Clerk qf”' ® Circult Court of
Raldwin Zounty, Alabama

| STATE OF ATLABAMA
. BATDWIN COUNTY

TO ANY SHERIFFE Oﬂ THE STATE OF ATABAMA, GREETINGS ¢
_You are hereby commanded forthwith to serve a copy of the
above alternative write of mandemus on E. Ne Bell and Leonard

Trione, members of the City Council of the Twon of Dephne, Balde

win County, Alabama, and make due return théreon, aécording'to

Witness my hand this the I/ dey of April, 1948,
: 2

Attest
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VERNCL R, JANSEN \ \
LAWYER
2085 TITLE INSURANCE BUILDING

MOBILE, ALA,

May 7, 1948

Mrs. Alice J. Duck
Clerk of Cilrcult Court
Baldwin County Courthouse
Bay linette, Alabama
Dear Mrs. Duck; _ S
Please find enclosed original copy of this

proceeding. @opy 18 being sent to Mr. Rickerby.
Very truly yours,

g
Vgrnigkgfiﬁgg;en

VRJT1ib
encl,



