J.B.BLACKBURN

ATTORNEY AT LAW

BAY MINETTE,ALABAMA

DECEMBER 28, 1938.

Judge F. W. Hars,
Monreoeville, Alabama.

Re: Julius EBtzel v. Mary Polauf and Ignatz
Polauf - Equity:

RESPONDENTS' REPLY BRIEF.

Dear Judge Hare:

The sgolicitors for complalnent throughout their brief
lay much stress on the proposition, to quote a sentence on page 2 there-
of, namely: "It was undoubtedhy for the purpose of taking care of
eged or unsuspecting grantors thset the present section, 8046, was
written into the codel.

The Complainesnt's cause of action is not brought within
thie clasgification ss the only allegation with reference to complain-
antt's asge is, in the langusge of the bill of complalnt, "That your
compleinant is over twenty-one years of age. . . " Any conjecture as
to complainant's age other than this could not be based on the complaint
: a8 1t is now written. :

-

; As to the ground of demurrer to the bill of complaint for
i failure to offer to do equity, I wish to call the Court's attention to
the following:

Y ®{7) The bill as originaelly filed did not offer to do
v equity at 8ll, but the smendment cured such defect.

! Therefore, the original bill was subject to demurrer

: _ on sccount of this omission, but not so as to amended
[-; bill. * Parker v. Ward, 139 So. 215.

7 The bill of complaint in the foregoing case was one for
cenceilation of a mortgage, so that the underlying principlss of that
case are similar to those of the present action. Also in support of
this proposition I agein c¢ite the case of Shamblee v. Wilson, et al,
170 So. 769, par. 3.{Page 3 of Respondent's Brief on Demurrer).

Therefore, I submit that the Regpondents'! Demurrer is
well teken.

Respectfully,

. B, BLACKEURN, Solicitor for Regpondents.
TRR. A .



J.B.BLACKBURN
ATTORNEY AT LAW

BAY MINETTE,ALABAMA

#e
Judge F. W. Hare.
12-28-1938.

_ I hereby certify that a copy of this Brief wes
mailed to the Honorable H. M. Hall, Soliciter for the Complainsnt,
addressed to him at Bay Minette, Alabama postage prepaid, on the
274/ day of December, 1938.

Dated this 22X/ day of December, 1933,

L Dl Mtrirns

Soiiocitor for Respondents.
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JULIUS ETZEL, | [ THE CIRCUIT COURT OF

S

Complainant,
BALDEIN COUNTY, ALABAMA,
Ve

MARY FPOLAUF end
1GHATZ POLAUFE,

IE BQUITY.

Pl N S S S M P

RBespondents.

TO HONORAELE F. W, HARE, JUDGE OF THE CIRCUIT COURT OF BALLWIN COUNTY
N BEQUITY .

Comes your Complainant, JULIUS ETZEL, and bumbly complaining ageinst
the Respondents, MARY PULAUF end IGNWATZ POLAUP, and each of them, respectiully
represenbs and shows unto your Honor and this Honorable Court as follows:

1. That your Compleinant is over twenty-one years of ag te and &
resident of BElbertas, in Beldwin County, Alabema.

2, That the Respondents, MARY POLATF and I GNATZ POLAUF, are over

Elberta, in

Lwnety*one years of age, and residents of/ﬁa_qyln County, Alabama,

3. That on to-wit, May 22nd, 1954, your Complainant executed to the
Respondents a deed, comveying the following described lands in Baldwin Couzty,

Alabama, Lo-wit:

The Horth half of the Eorﬁhwest quarter of 56Cinn &5,
Township 7 South, Renge 5 Rastg

thet said deed is of record in the Office of the Probate Judge of Baldwin Couﬂﬁy
Alabame, in Deed Look 59 S, pages 275-6; that = sopy of said &eéd is hereto af-
tached, marked Exhibit "A® and asked to be taken as a part hereof, as though here-
in fully seb out.

4o Thet all, or a meterial part of the consideration for the execuiion
of ,said deea wasg & promlse on the part of the Respondents that they would meimbain
end support the lomplainent during his lifebimes; that the Respondents have failed
or refused to maintain and support the Complainant, in sccordence with the said
agreemant;'and have treated the Complainant in such menner as to make it iﬁpossiﬁle
for him to longer continue to live om the place. .

5. That the Complainant has elected to and does hereby declars the said

o

convevance void, and files this proceeding to have the sald conveyance declared
null, as providsed by lsw.

VWHEREFCORE, the premises comsidered, Complainent prays that your Homor

¥



will, by proper process, male the sald FARY FOLAUT and IGHATYE POLA 7 perty re=—
spondents to this BIil of Complaint, requiring them to plead, answer or demur
to the same within-%he time and umder the penalties prescribed by law and the
practice of this Honorable Court.

Compilainant fur%her.prays that upon a fiﬁai hearing of this csause,
your Honor will meke and enter am order and decree decliaring the said CONVEYRnce
from the Comilainaﬂt to the Respondents null and void and of no effeect, and that
a proper decree be made and enbered expunging the smne from the records in the |
. Gifice of the Prbbate Judge of Baldwin County, Alazbama. Complainant further prays
that your Honor will lssue a writ of possession, directing the Sheriff of Bal”wiﬁ
County, Alabama, to remove the said Respoaﬁentss MARY POLAUF and IGNATZ POLATF,
from the sald property and deliver the possession thereof over to your Complain-
ant, JﬁLIUS B1ZBL. Complainant prays for such other, further, different or

general reliefl as he may be in equity and sood conscience enbtitled to receive
& Uity and g s

and as in duty bound he will ever pravs.

Scliecitors for the Compliainante

FOCT WCTE:

The Respondents, HARY POLAUF and IGWATZ PCLAUF, and each of them, are

[a]
o
0
o
I_.h
HY
o
2
o

') o plead, answer or demur, to each and every allegation conteined in the

-

foregoing Bill of Complaint, in peragraphs 1 Lo 5, inclusive, bubt not under oath,

-

oath being hereby expressly waived.

Eolicitors ror



EXHIBIT "A"

STATE OF ALARAA

BALTWTN COUNTY.

KHOW ALL MBN DY THESE PRESENTS that Julius Bbzell, s widower, for
and in consideration of other valuable consideration and the sum of one dollar
o him in hand peid by Mary Polauf and Iznetz Polouf, the receipt whersof being

hereby acknowledged, does hershby grant, bargain, sell and couvey unto the said

£

iary Polaul and Ignatz Polauf, their heirs snd assigns all of the following des-
cribed real estabs in Baldwin Counby, Alsbema, to-wits

The Worth half (%) of the Northwest quarter (W) of seetion
thirty-five (¥5) in township seven (7) south renge five (5) east,
eontaining eighty (80} acres, more or less, together with all

the tenements hereditaments and apnurﬁenaﬂces thereunuo belong—

ing or in amywise spperbeining, to have and to hold the same uwto She

said Mery Poleuf and Ignatz Polauf, their heirs aud assigns forever; subject,
Y
however, Lo the 1ife esbate of the grantor Julius Etzell in and to said premises,

which saild 1ife estate is hereby expressiy ressrved to the grantor. The asaid
Juiius Etzell does hereby covenant and agree with the said Mary Folauf and Ignatz
Poleul that he hes an indefeassble title in Ffee simple in end to seid premises,

that the seme ere free and clear of a1l liens and encumbrences, except Lwo mortgases

X -

held to Federel Land Bank of New Orleans, on which there is mnow due approximately

the sum of thirbeen hundred and 00/100 (21300,00) doilars and which said mortgages
the grentees herein mssume and agree to pay; that he has good right and Jawful
authority to seil the same and that he will and his heirs, executoré and admini stra=-
tors shall warranty and defend the title Yo and possession of said premises uﬁto
the gaid Hary Polaul and Ignatz Polauf, their heirs and zssipas against the lawful
claims of all persons whomsosver.

In witness whereof 1 have herewmto set my hand and éeai the Z3rd day of

V’&y’, 1834,
Juiive Btzel

State of flabema,
Baldwin County.

I, Lloyd Ae Megney, a notary public, in and for ssid state and county
do hereby certify that Julius Ebzell; a widower, whose name is simed to the fore—
going conveyance and who is known to me, scluowledged hefore me on this d day, that,
being informed of the contents of the conveyﬁnce he exmecuted the same voluntarily
on the day the ssme bears datc.

in w&%nes whereol I have hereunto set my hend and officisl seal %this 23#d
day of May, 1834,

Lioyd A« Hagney

Filed May 30th, 1934
Recorded Deed Book 58 NS, page 275-8,



| JTULIUS ETZEL,

]
Complalinsant, % IN THE CIRCUIT CQURT OF
| VS. % BALDWIN COUNTY, AUABAMA.
| MARY _ POLAUT AEDIIGRATZ % IN EQUITY. HUMBER 382.
POLAUF, i
Respondentd. %
ANSWER.

Now comes the Responﬁents in the above entitied causs
and for answer to the Bill of Complaint filed in the seid cause, and
to each snd every count thereof separately and severally deny each
and every allegatlion of the Bill of Complaint and demsnd gtriect proof

of ssme.

Sollifeitor for Respondents.




SUM&EO NS_ORIGIN—AIJ ) ) . HMDeRE FPRINTIEG on., BA"F ng:mrrru.u.n_nl.

The State of Aiaham@

Baldwin County

Circuit Court of Baldwin County, In Equity

To Any Sheriff of the State of Alabama— GREETING :

WE COMMAND YOU, That you summon
' MARY POLAUR and M\Ti«L”Z "‘*‘DM;.UZ",

w

of Baldwin County, to be and appear before the Judge of the Cireuit Court

of Baldwin County, exercising Chancery'jurisdiction, within thirty days after the seTvice of Sum-

mons, and there to answer, plead or demur, withont oath, to a il of Complaint lately exhibited by

JULIUS BTZEL,

against said NARY POLAUF and TGWATE POLATE,

and further to do and perform what said Judge shall order and direct in that behalf. © And this the said
” Defendant shall in no wise omit, under penalty, etc. And we further command that you return this writ with

your endorsement thereon, to our said Court immediately upon the execution thereof,

. [ T
WITNESS, Robert S. Duck, Register of said Circuit Coust, this <nd day

MM‘ Register

N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register.,

Lecember 9

—
o5}

of




JULIUS ETZEL, IN THE CIRCUIT COURYT OF

)
)
Complainant, B
) BALDWIN COUNTY, ALABAMA,
V8. )
)
MARY POLAUF and } I EQUITY,
IOHATZ POLAUF, 3
Respondents. ) ¥C. 382.

This ceuse coming on to be heard is submitted on demurrer to
the Bill of Complaeint, and upon consideration, I am of the opinion thst
seme is not well talken. | |
| IT IS THYREFORE CRDERED, ADJUDGED AND DECREED by the Court that
sald demurrey be amﬁ the same hereby 1s overruled, and Respondent is allowed
twenty (20) daye in which to answer.

Dated this 3lst day of December, 1938,

AL
v )

Judge of the Circuit Lourt of Bald-
win County, Alabema.
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{ JULIUS ETZEL,

-Complainant,

: dmo . ’ T L «L
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~ MARY POLAUF AND. TGNATZ POLAUF, .

Respondents.

5,

IN THE CIKCUTT COURT OF

\_BALDWIYN COUNTY, ALABAMA.

U/wz BEUTTY. NUMBER 382.

ld! 20T
\m:WHMWHNWmeqvmww:ymwxl



DECRER

JULIUS ETZEL, .

Complainent,

ve. B w - . o TR N

MARY POLAUF end o g
IGNATZ POLAUF, _ : I

Respondents.

IN THE CIRCUIT COURT OF
BALDVWEN COUNTY, ALABAMA,
IN QU ITY,

HO. 382.

%&\QE%\ =
. &3, DU G

ﬂ..wmﬂm..bva * ,.,.ng.\a.w




original

Sepve o1l —————

ﬁs.nﬁw Court of Baldwin ﬁoﬁﬁww

IN EQUITY :
No._ 382
SUMMONS |

JULIUS BTZEL
Comolainant M
V8. b

PARY POLAUF and

THE STATE OF .ﬁ..%w\yzm}

BALDWIN COUNTY : _ _ ﬂ,
Received in office this — ————————— . Af
day of : , 193——.
SHERIFF

N)&%

Executed Su:m day of .

|W.Ml\¢b, »\Q\Nﬂ\\ EM'N

- by leaving a copy of the within Summons with

s e, %K@Ks&x

mWﬁ%wxﬁiwiwii_

IGNATZ POLATE, N& \N\ (A A\@%&\k
. Respondents, W” Vi m\\ , Sheriff

1 By \ \Q RM\R\\
: _ | \ \ Deputy Sheriff

BEERE, HALL &

. BPEIRIE,

RKolicitor for Complainant

Recorded in Vol.

Page



{BILL OF COMPLATHT

i

i

JULIUS BTZEL,
Complainant,
VER

MARY FOLAUEF and
IGHEATZ POLAUF,

Respondents,

¥ THE CIRCUIT COURT QF

DALIWI COUNTY, ALABAMA,

J]
i

st






- THE SUPREME COURT OF ALABAMA

) /Ej DlV‘“ .-‘

~g///W

Déar Sir:

I beg to advise that Fear B Sinh-anolisation D
above stated cause, was -today recelved and f11ed in th1s offlce and that
same will receive due consideration by the Supreme Court.

- Appeal from 2
Ciretiit Court

e I—-II_II_.-I
N
A .

Montgomery, Ala. T _ Yours truly,

| MAR 20 1939 .. 1R THOMAS,

193 Clerk, Supreme Court.




