Plaintiff,

. I

vs.

|

L. D. OWEN. . EMANUEL DAVIDSCN, Iz Cireuit Cours
0. J. MANCI, MAXWELL REID, J. H. | Baléwin Coumty, Alabams
STACEY, and R. H. STUART, as L Taw Side
members of the Board of Aldermen i
of the town of Egy Mimette, Alabams,:
and the Town of Bay Minette, Alabeme, = I
mmicipal cerperatiom, |

In this cause the petitioner .ﬁ.ied Y petilti'on for ‘the issusnce 3of_ the
~writ of mandemus ageinst esch member of the Board of Aldermen of the tewm
‘of Bay Minette, Alebura and later the town of Bay Minmette was permitted <o
-_iﬁtemné.md' it is now ome of the defendants in this cause.
| According to the petitien the petiticmer owms 1ot 6 :I._n Blcek 31 ¢f the
‘Hand Land Company's Additien o the town of Bay Mimette, Baldwin County,
Alabams and on the 9tk dey of Octoker, 1946 he was granted & permit by the town of
Bay Mineﬁte By L. D. Owen, ., mayor. On the 3rd day of December, 1946 th§
officials of jtlzer town of Bay Minette held g meeting @nd revoked this permit.
~ Cn the 7th day of January, 1947 the petitiomer wes permitted to appear before tke
- offielals of the town of Eay Mizette and protest againsﬁ the revekipg of his
‘permit to build the building. .'Ihe officials of the town of Bay Minette
‘relied on Seetien 10 of the Ordingnee of the town of Bay Minette.
This ordirance says that 2 building ecannot be built unless the persen who
wishes to build & dailding first odbtain a writtea permission of two-thirds
of the property owners within 2 radius ef th;-ee hundred foet from the
extericr lot limes of the lot on which the building is to de erected. The
town ecouneil refused to roscind its erder revoking the permit heretofere issued
by the mayer. It appears from the petition that the mayer is suthorized te
'“'”""""_"f*i"é”é&f’;“é"ﬁé&”‘ﬁéi‘ﬁi%':'_”iﬁh?“é"fiieﬁt’_ioiér’f"glays"iﬁat_.'ﬁé ie ready, willing and adle to
_ebinply with any terms and ceﬁitj_,ona impesed by fhe _erdimées of the t&m of
Bay Hine'tt.e snd that he .15 ready, willing able %o bruild the building.
The prayer of the petit'ion is that the writ of mandamu'.s issue t¢ each of the
dsfendants and that they be erdered to refrain from inpterfering with the petitiorer
in the constructicn and erection of ssid building.
On September 16, 1947 the defendsnts filed an answer saying that they were
net .gu‘.il.t.y of the matters and things alieged in the petition and that the
allegatione of the petition are untrue. |

Pege oms.




On December 19, 1947 the town of Bay Minette, 2 manieipel ¢orporationm,

by its mayer and aldermen filed a petition to be sllowed to intervene, The
sown of Bay Minette was permitted to intervene. |

~ On January 20, 1948 the defeniants filed an answer denying that petitiomer
owned Lot 6 in Block 31 of the Hdnd Land Company's addition to the town of
Bay Mimotte; they admitted that a permit us issued by the mayor to the
- patitioner for the: erectioﬁ“ -of the building; snd that the building permit was
" revoked on Decembar 3, 1946, and the answer gets forth the lecation of the
'adjbming buildisgs to the 1ot ip question and the defendants further say
that it Will be a public muisance if he is permitted %o erect the building
- .'for a garage and machine shop. |

On the 20th day of January, 1948 the cause was hesrd in Bay Mimetts by
sgreement of the parties and since .«that time the trial judge has endeavered to
_'.o'btain the file in this case that 1t might be givern attenticn. Héﬁever, the
£ile was only presented to the undersigned judgs on the 22nd day of Mareh,

_19_48 and while he was engaged in the trizl of jury cases inA Washingtm‘coﬁnty,

| On the hearing on -Tamary 20, 1948 the petitioner offered in evidence
a aeea,.da';qa:ogtober s,' 1946 to bim covering the lot in guestion. He gestified
.- -that he hed started the foundation for the building, placed five hundred com-
crete b].ecka on the ground placed sand and cement hloe.ks thero, ordered the
_roeﬁng, .bui.lt all nesessery sewage and placed some lumder there for the econ-
_s'tructi_.bn_or this building. He further testified that he stopped the con-
_struction of this building when the bullding permit was revoked on December
3, 1946, Be further testifed that he was ready, willing and able to cone
struct the building. The evidence showed .that this lot was adjacent w0 High-
wmy 51. 4 certified copy of the ordinances and minutes wers offered in evidence,
e _Re':S_upraho" Court of Alebama has held ihat an ordinsnce that Tequires a
- persan who aesires to .hu.ild @ building te obtain written permissiom of the
. people of the temn is & wid ordinance., This is reasonable because there is mne
_ way to reach the whims of dirrorent eitizens and ne reasson has to be given why
thoy‘ :_afuse to grant it.
‘This pevitioner _hsfd followed the proper proceeding to ebtain a permit to
'_cgnﬁtruct_this building and the mayor of the t:.mn kad iszsued this pemif., It
. appears that the permit was revoked because some of the citizens of Bay Minette
. made protest againﬁt the sreciion of the duilding. This is me legal resson.

by : Pagge two.




It is the opinjon of the court that thi.f._c nan has been deprd;ed of his propar.y
rights and that the writ of mendemus should issue. | -

The court after hearing the evidence dces hereby render judgment ﬁ.ndim
the isgues in favor of the petitioner and orders thopreemptory writ of man-

damus issued as prayed for to eaeh of the respond_ents. It is therefore eordered,

~.adjudged. and deereed by .the Court. that the: clerk.of this.cours.forthwith issae .

- @ preemptory writ of mendamns directed to the mayor of the town of Bhy Mnatﬁé,'-

Alabama, » mumieipal corporation, eomranding him to forthwith issue te B, Ao |

Goots a permit to comstract the king of building sev forth in the petition in .

" this cause and to each of the aldermen of the town of Bay Minette, a mun-

ieipal ccrporatién to do what is necessary to ses that said permit is leggll_.y-'_' :

issued, and that the said Board of Aldermen as a body cancel upon the minutes S

of the town of Bgy Minette the order reveking the permit.

It is further ordered, ad judged and decreed by the court that the petitioner-_‘

have and recover of the town of Bhy lﬂnette, Alabuma a mumicipal eerporation

. all of the cost in this cause created, for the recovery of which let oxoentiom

PRCIEERRRR o i a2 e L N

1350...

Issued on this the 26th day of Merch, 1948,

STATE OF ALARAMA

. COUNTY OF BALDWIN.

7O ANY SHERIFF OF THE STATE OF ALABAMA-GRERTINGS:

You are hereby cemnded forthwith to serve a eopy of the above and rare-»
going writ of mdamns on L. D, Owen; as mayor cr the tomm of Bay Minotto,

Algbamg, on manuo_l_Daﬂd_s_on; 0. J. Manei, Maxwell Reid, J. H‘: Stacey, and R.

- H. Staart, each a3 members of the Board of Aldermen ef the town of Bay Minette,

Algbema, s munjeipel corporation, and on L. D, Owem: as mayor in and for the tewn
of Bay Minette, Alsbama, a munieipal corperatiom, the respundents in the abeve
styled cause, and make due revurn hereef according to law.

Witpess my hand this the day of March, 1548,

Clerk, Circuit Court, Paldwin County, Alabema.
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R. E. COOTS,

Plaintiff,
VS, IN TEE CIRCULIT COURT OF
BAbDUIN COUﬂﬂY, AJEBAJA
Il.. D. OWEN, as Mayor oXF the ..
5w of Bay Minette, Alabama,
BT ALS,

AE LAW. NO 1031.

oy AT A IR LI e BT e T MG P

Derendants.
NOTLCE OF APPEAL

: _ Now come the Defendants, each seoa“é+elv and several-
_} ana sppeal to the Supreme Court of the Stats of Alabsma from the
f1nal~3udgment rendered by the Circuit Court of Baldw1n County,
Alabama in this cause on March 26, 1948, in whieh Vefendants! motion
for a new trial was Genied on May 24, 1948.

Dated this 22nd day of June, 1948.

“M,wm,,WWWMW.Mi:zmpmjls,m;szazqyé_lkauuﬂaﬁ—

ﬁggozney for Defendants.
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8580 CITATION OF APPEAL. . FOR SALE PY GLO. D, GARNARD & 0. SL LOUIS, T

. : ™ . e led - Lanh ’
T He Lo Coo0ts or C. Lelicir Thompson, Attorne

THE STATE OF ALABAMA, ]
- CIRCUIT COURT, EN5Obay .
............. Beldwin lounty.. 5 Law

v

- ER— GREETING:

L ow, you are therefore cited to appear at the.. Term, 19.......... . of the

Supreme Court of Alabama, to defend on said appeal, if you shall think proper so to do.

TWitness, thiso. . ilri@emmioeeeeeeeeeman AGY OF v 110D i 1948
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BaldWinfR!QQsRDF D C’ozmtgj.'

CIRCUIT COURT, IN' EQUITY.

s,

3

CITATION OF APPEAL,

SERVE THIS A"O;TI C’,E ogroy

L LeBOIR. THOIuPbOII ...............

Solicitors of Record.

Zé

Reecived in office this...

Irecuted by serving a copy of the within

. Ff/ DA

5

Lo ] 7 She}}
e iyl e D

=

I S




Board of Aldermen of sald Town, by their Attorne and show unto
> 2

R. E. COOTS, g

Petitioner, - IN THE CIRCUIT COURT OF
Vs. BALDWIN COUNTY, ALABAMA.
L. D. OWEN, et als, AT LAW.  NUMBER 1031.

Defendants.
PETITION FOR LEAVE TG INTERVENE
Wow comes the Town of Bay Minette, Alabama, & Municipal
Cérporation, by L. D. Owen, as its Mayor, E. Davidson, 0. J. Menci,

Mzxwell Reid, J. H. Stacey and R. H. Stuart, as members of the

the Court as follows:

1. The Town of Bay iinette, Alabama is a Municipal CoIj-
poration organized and existing under the laws of the State of Ala-
bama.

2. The Town of I Bay Mlﬂetg,, Alabama is the municipality
in wqwch tke propevty 1qvolved in tnls sult is Loca#ed and taé o
municipality where Petitioner is seeking 1o compel issuance of =
bpuilding permit to him.

3. Petitioner, R. 2. Coots, has commencsd erecticn of
s garage building on a part of Lot Number Six (6) in Block Number

Thirty—one (31) in the Hand Land Company's Addition to the Town of

1

Bay Minette, Alebasma, according to the off cial plat thereof record

land within the residentiszl area or district of said Town as defined

ed in Deed Book 4 N. S. at page 158 et seg., which property is situy

ated at the Northwest intersection of Seesion Street znd White

- = m

Avenue, which point is within the corporate limits of the said Town

by the ordinances thereof. The erection, maintenance and operation
6f a garage at the said location.will constitute a public nuisance,
hecause of which the said municipality is directly interested in
this proceeding.

WHEREFORE, the Town of Bay liinette, Alabama, 2 Municipal




Corporation, moves the Court to permit it to become 2 party to this
action by joining with the Defendants in resisting the claims of
the Petitioner or Plaintiff.

TOWN OF BAY MINETTE, ALABAMA, a Muni-
cipal Corporation.

BY <;2, B Bhohob

Uéits Attorney.

I hereby certify that I delivered a copy of the above
and foregoing motion to C. LeNoir Thompson, Zsq., Attorney for the

Petitioner, on this the 4th day of December, 1947.

Q: 73, BW"-—‘-\
A%ngneyfor Movant.




"R. E. COOT&

:VS. - | ég%/

"MOTION FOR LFAVE TO TNTLRVENF.

PetltloAQ ()
7))
L. D. OWEN, et als, i [

Defendants.

"IN THE CIRCUIT COURT OF
' BALDWIN COUNTY, ALABAWMA,
AT LAW. NUWBER 1031.

' d.B.BLACKBURN-
ATTORNEY AT LAW

BAY MINETTE,ALABAMA
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R. B. COOTS,

Petiticner, IN THE CIXCUIT COURT OF

vs. - BALDWIN COUNTY, ALABAN,
L. D. OWEN, ET ALS, AT LAW. '

Defendants.

PR

Now come the Defendants, L. D. Owen, as Mayor of the
Tovn of Bay Minette, Alabema, Emanuel Davidson, 0. J. Manci, Max-
well Reid, J. H. Stacey and R. H. Stuart, as members of the Board
of rldermen of the Town of Bay Minette, Alabama, each separately
and severally, and amend the answer heretcfore filed in this cause
so that, as amended, 1t will read as follows:

1. Defendants admit the allegations of Paragravh One of
the amended Petition filed in this cause.

2. The Defendants deny that the Petitioner owns Lot 6
in Rlock 31 in the Hand Land Company's Addition to the Town cof Bay

Minette, Alabama, but admit that the said property is situahed at

5

the Northwest Corner of Second Strest and White avenue. Defendant

+

are not informed and, therefore, deny all of the other zllegations
f Paragraph Two of the amended Petition.

3. The Défendants deny that the Petitioner did, on the
9th day of October, 1946, or at any other time, contact them, but
admit that he 4id file with L. D. Owen, as Mayor of the Town of
Bzay Minette, Alabhama, an application to erect a building. Defend-
ants are not informed and, therefore, deny that the Petitioner db—
tained aunthority from the Civilian Production Board for constructi
of the said buildinc.' Defendants admit that on, to-wit, October 9
1946, L. D. Owen, as Mayor of ths Town of Bay Minette, Alabara,

itioner to construct a2 building. Defendants

C"

issued = permit to Pe
deny each and all of the other allegations of Paragraph Three of il
amended Peitition. |

L. Defendants admit that the said building permlt was

revoked on or z2bout December 3, 1946 after a2 large delegation of

citizens and nroperty owners appezred at a meeting of the Town Coul

Ul




.,
cil of the said Town of Bay Minette, Alatama, and protested the
erection of the said building in an arez that was exclusively used
for residential purposes. It'was pointed out at the szid meeting
of the said Town Council thet Petiticner, R. E. Coots, has at alj
times since he has operated in the said town surrounded his place
of business with disabled and abandoned machinery, partiaily re-
paired tractors and automobiles and that, while part of his premise
is used for repairing of automobiles and other machinery, it is,

in truth andéd fact, what is known as a junk yard and that such opera-

Ytions, if cozducted on Lot 6 in Block 31 in the Hand Land Company's

b
Qr

lie nulsance.

5. Defendants admit that the Petitioner had no notice of

the szid hesring and thet J. B. Blackburn, Attorney for the Town

of Ray ¥inette, ilazbama, was instructed by the Mayor and Town Coulh;

cil of the said town to notify the Petitioner that his huilding

.l

permit had been revoked. Defendants deny each and all of the cthes
allegations of Paragraph Five of the amended Petition. ‘

6. Defendznts admit that the Petitioner was allowed to
appear and did appear at a regular meeting of the Mayor and Town

Council of the Town of Bzy Minette, Alahamz on or about Tussday
2

b4

night, Januery 7, 1947, and that the Petiticnsr was notified &t the
said meeting that the town Attorney had been instructed Dby the tow:

had heen revoked.

o+

officials to motify nim that the building permi
Defendants deny each and all of the other allegations of Paragraph
Six of the amended Petition.
7. Defendants admit that only two hcouszes are located on
Second Street in the ssid Block_3l,_but for further answer to the
said amended Petition, zllsge that the sald Block comstitutes one
of the principal residential blocks within the corporate limits of
the Town of Ray Minette, Llabama. This block is bounded on the
South by Second Strest; on the North by Third Street; on the West
by Blackburn Avenue and on the Bast by Uhite Avenue. This is situ-
ated on Lot 1 in the szid Block 31 a residence belonging to J. R.

Crow, which is rented to various tenmants. This lot is situated at

diticn to the Town of Bay Minette, Alabama, would constitute a dub-



in the saig block the Tesidence of Hrs. Gasgue McMillan,

]occupied by her, This 1ot ig
i
l

' fronts on Blac%burh Avenue,

block +the Tesldence of w, M.

the Southwest Corner of the block ang at the

of the saig block and, together with the residence Situsteqd tferno

-3

Northesgt inter§eCti0f

of Blackburn Avenue ang Second Street. Thers is situsteg on Lot 2

which is

Situated in the Biddle of the w. ok

R

There ig situated opn Lot 3 in +tne sai

Hoore, wnich 1g o¢curied by him. his

L - . - - n -
qlot 15 situated at the Northwest Corner or the saig bloek ang at

;the Southeast intersection cf
]
H

I
Blackburn Avenue zng Thirg Street, i
the saig block the Tesidence of Walter

by him. This lot is situateg at the

Northeast Corner of the szig block and is at the Southwest intasr-

situateqd on Lot 5 in the szig

’section of White Avenue and Third Street, There
H
{

!

|

block, but it is a part of the pro- j
.

PErTY ownegd by Walter i Lindsey and is ysed &S 2 part of the gardens

Or grounds SWrounding nis ragi

lot ig at the Northwes+ Intergs

/the said blocik, There is sit

Straet the Tesidence which ig

‘> “re block g

outh pf Secons Street or Uni

o~

EoW2y Number 31, ang Blocks Numbereg 33, 56 ang 78, which are the
Elocks locateq East of the saig Elock =g in the Hand Lang Co Pany's
dditicn to the 1o%Wn of Bgy Hinette 2 lahar

ftreet Or Uniteg States Righwsy Number 31, zare used ex01451v°’y Tor!

residentigl YUrposes, except for the nart of the Said blocks

0F Bav w1ne*3e, Alstams gre all
wowr of Bay Minette, £lzbamz an

F9C9¢OPS within the said town.

uated on Lot & in the saig block which

nied by six Tesldences ang is useg ntirely for resi
locks Numbered 52, 57 ang 77 in the E
O the Town of Bay Minette, Alabama, which are the bloeks locateg

ast of the faid Bloek 31 ang North of Secong Strest

> Waich ig located on Let 4 in

cuth of the said Bloek 31 ang which ilg
ted States Highway Numberp 31, is occuﬁ

dentizl durposes.

and Lang Company's Addition

t or United Sta

D
1]

which

Censisting or Blocks 30, 21, 52, 57,

and Company g Addition to the Town

within the residentisy érez cof the

0 comprise one Of the hest residentizl




Petitioner, as he occupied zs a tenant for z number

residence which is loczted on the szid Lot 6 in *he

The Defendants admit that the sa B7004 QL is t 1S
joining the fire limits as set forth in *the Zoning

33 of the Town of Bav Winette Alebanez.,
w 2

8. The Defendants exp

"'J

Fer further answer to the said amended Petition the

Tfor a number . cf years, operated a garage or machipe

of Bay ¥inette, Alzbama and that during all of the

conducted a business at the s2id locatir n, he hes ke

sutomobiles, trucks, tractors, wrecked automobiles =z
11l other kinds of diszhled equipment; that the buil
occupries is sco filled with Junk that the only rlace

=

woerk In it is just inside of the front deor; that si
the street from the said
scme ¢f his repair operaticns, which lot is zlso +he
place of storage for olcd automobiles, automecbile bhodi
automobliles, pieces ¢f old machinery of varicus king

vart cf 1t is used for repair purposss, it is, in +r
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The building which Pe

nas constructed =z foundati

now used for any business parpeses of any kind or nsture. 4+ the

time the Petitionsr purchesed tha sald Let 6 in the
or zcauired an interest therein, the szid block and
East of Blackburn iAvenue ané North of First Street in the said town

was used solely for residential purposes, which fact was known to

first block ad-
Ordirance Number
essly deny *that their zceticn se
officials of the Town of Bay Minette, Alabamz, a Municipal Corpora-+

tion, is an arbitrary interference with any of Petiti

that when Petitioner purchased the szid Lot 6 in the said RBlock 21

Defencants allege and aver that +ae Petitioner, R. E. Ceots, has,

sicde c¢f Hoyle Avenue beiween First and Second .Streets in the Town

Puiiding is a vacant lot wher

sald Bloeck 31,

the entire =zreg

cf yvears the

said Block 31.
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-5-
the said Bloek 31 is not sufficient in size to house but a small
vart of the Junk which he h=s accurulated in his present place of
business and the lot used by him in connection therewith., If Petili

tioner conducts his operations on any pert of the szaid Lot 6 in the

said Rlock 31, it will comstitute a public nulsance, tecause the
said preoperty is situsted on the principal highweay leading through]|

-the said ftown and within an-area-that-is-used-onlty-for residentizl!
vurposes. Defendants deny each and &ll of the other allegations
of the Paragraph Numbered Eight of the szid amended Petition.

£

9. Defendants deny each and all of the allegations ¢

Paragraph Numberel Nine of Petitioner's amended Petition.

[»]
0
ot

Having fully answered the amended Petiticon filed again

them irn this cause, Defendants pray that the said Petition be dis-

this behalf expernded.




AMENDED ANSWER.

R F coors, *’?é‘(?
P o Petitioner, Q%@ f

L. D. QWON, BT ALS, o

Vs,

DEFEHEANTE,

CIN THR CIACUTT COUET Of
BALDWIN COUNTY, ALiBAia.

AT LAV,

A A f':,/;/é) LACKBUR ‘N/PQ,{ o t{i« I f;

ATTORNEY AT LAWY/

. I p
BAY MINETTE,ALABAMA T
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k. E. COOTS, I
FPETITIONER, ]
i IN THE CIRCUIT COURT OF
s I
| BATDWIN COUN Y ALABAULA.
L. D. OWEN, BT ATS, ] A o
- ] AT LAW
DEFENDANTS. i
' {

 COuES THE ELAIETTFF, . Bo Coota,.an& presents this, &4
OTION 7O STRIKE the followisg counts of Defendants' Answer, in whols
or in part, as set out below, on the grounds of prolixity, survlusage
and irrelévarce:

fount 4......%7I% was pointed out at said meeting of the Town
Council that Te ner, R. E. Coofs, has at all times, since he has
operated in the said ftown, surrounded his place of pusiness, with
dizabled and abandoned machinery, partially repaired tractors and.
automobiles, and that while part of his premises is used for repairing
of automobiles and other machinery, it iIs in truth and in fact, what is
kncwn as a junk yard and that such bperations, if cornducted on Lot 6,

_in Bloeck 31 in toe Hand Iand Company's Addition to the Town of‘Baj
uinette, Alabama, would constibtute & public nuisance,”

Count 7e....."This is situated on Lot 1 in said Bloek 31 a
residence belonging té de Re Lrow, which is rented %o various tenants,
This lot is situated at the Scuthwest corner of the block and a2t the
Fortheast intersection of Blackburn ALvenwve and Second Street. Taere is
situated on lot 2 in the said RBlock, the residence of Lirs. Gasgue keidillan
waich is occupied by her, Tais lot is situated in the midtle of the
West side of said Blcck and, together with the residence situated thereon,
fronts on Blackburz Avenue, There is situated in Lot 3 in the said Block
the residence of W. M. koore, wihich &8 occupied by him, This lot is
situated on or at the Hprtheast Corner of tne said Block and at the Southa-
east intersection of Blackburn Avenue and Third Street. There is situated
on Lot £ in the sald Block the resicenmce of Walter . Lindsey, which is
occﬁgie& by him, This lot is situated at the NWortheast Corner of the
sa.id Block and is at the Southwest intersection of Waite and Third Street.
There 18 no residence situated on Lot 5 of said Block, but it is a part
of the property owned by Walter i, Lindsey and is used as a part of the

gardens or grounds surrocunding his residence, which is located on Lot 4

in said Block, There is situated on 1ot 6 in said bloek, which iot is
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&t the Nortvhwest intersection of Waite Avernue and Second Street, the
residence which is occupiel by fetitioner and his family, Biock 30,
the block South of the said Block 31 and which is South of Second
Street or the United States Highway Numbexr 31, is occupied by six
residences and is used entirely for residential purposes, DBlocks
numbered 5&, 57 and 77 in the Hand Ianf Company’s addition to the
Town of Bay iinette; Alsbama, which are the blocks located Zast of the
said Bloék:zi and North of Second Sireet or United States Higaway 31,
and Blocks Humbered 53, 56, 78, which are the blocks lecated East of the
‘said Block 30 in tike Hand Iand Gompany's Addition o the Town of Bay
Kinette, Alabama and South of Second Street or United Siates Higlway 31
_are used exclusigely for residential purposes, except for the part of
the said blocks whieh are unoccucied. The said area consisting of blocks
30, 31, 52, 57, 77, 53, 56 and 78 in the Hand Iand Comgeny's addition
to the Town of Bay Liinette, Alabama are all within tge residential areg
of the town of Bay Minette, Aldbams and comprise one ¢f the best residen=
tial sections within the said towns. No part or any of the s2id blocksiis
“now uSed £or any business purposes of any kind or naturs. At the time
the Tetitioner purchased the said Lot 6 &n the said block 31 or acquired
on interest therein, the said block and the entire area Easit of Blackburn
| ivemue and Forth of Firss street in the said Town of Bay Kinette, was
used solely for residential purposes; which fact was knewn to Petitionmer
as he occupied as a tenant for a nurber of years the residence walch zs
.located on said Lot 6 in the said Block BleMeeos.. |
Count 8 oe oo TFOD furthef answer to the said amended petition, the
defendants allege and aver that the Petitiomer, R. B. Coots, has foxr a
number of years, cperated a garage oOr macnine shon on the West side of
Hoyle Avenue vetween First and Secogd Sizeels in the Town of Bay minetie,
 ,#labama_ani that -during all of tre time that he has ccnd&coed & business
2t tne said locatgon, he has kept his place of business and the premises
surfoanding it Filigd with junk, disabled automobiles, trucks, tractors,
 wrecked sutomobiles and machinery and all other kinds of disabled eguip~

- ment; that the building which he occuples is so filled with junk that e

¢k

only place he is able to work in it is just inside of she front door;

LN

that just across the street from the said building is a vacant 1ot where
ne conducts some of his repair ogeratioms, which lot is also the fdepositor

or place of storage for old automoviles, aufomobile bodies, wrecked
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automobiles, pieces of.ol& machinery of varicus Xinds andé; wiaile a part

of it is used for repair purposes, it is, in ¥truth and in fact, what is
known as a Jjunk yarde. The building which Yetitioner proyosSes w0 erect and
for which he has aonstructed a foundation on Lot © in szid Block is not
soufficient in size to house but a smgll part of the junk which he has =
accermulated in his present place of business and the lot usé& by him
in-connection-therewith, --If ketltioner conducts hié operations on any
inar'ﬁl.of the said Lot 6 in the said Bloek 3L, i% will constitute & publiec

nuisance, because sald property is situated on the principal highway

leading through the said toWl...seMoeveeo

WHEREAS ES IRAYD THE JUDGELENT OF THE COURT ON SAID KOTION

T0 STRIKE, and that said surplusage, Drolixid;

X

and irrelevance be

>

ALTorLey foz!/%:e%i‘cio%er

strickens
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husiness or businesses in the said location will, during the day-
iight hours, be a nulsance to 21l persons who own and occupy resi-
gences adjacent to or within hearing distance of the ncise which
will he created and made on the said property by the operation of
such business and if such business 1s carried on in the said loca-

4

tion at night, it will disturd th__r;sﬁ_qz_thewgept;pn_" ithin hear-
ing distance thereof. Lights therefrom and from the automobiles,
trucks and other vahicles which ars being repsired at the said lo-
cotion will be flashed at unreasonable hours of the night into bed-
rooms and other privste parts of the homes or resi idences which are
near the said propsrty. The sald Petitioner or Plaintiff, R. E.
Coots, has for sevarzl vears occupied a building on the Teast

of Hoyle Avenue in the Town of Bay Minette, Llsbzma, which iIs now

occceuried by him, which is approximately 50 X 100 feet in size, which

puilding is almost entirely filled witn machinery, second-hand paris,

",

junked automobiles and other machinary which he cannot possibly

ance. The said Petiticmer or Plaintiff, R. E. Cools, zlso conducts

- ey

some of nis operatiocns outside of the bu ilding referred Lo ahove an

jon

h

n +he East side of Hoyle Avenue on a lot which is situsted hetween

O

[w¥)

sasley's Grocery =nd the Rex Grill, which 1ot is approximately 50
v 144 feet in size. This lot, or the greater part thereof, 1s now
covaraed almost entirely by disabled mach ry, abandoned machlinery,

A,

hartially repairscd tracltors snd automobilas and, while part of it L

1¥2]

3

1sed for the repairing of automobliles and nther mazchinsry, 1t is, 1
truth and fact, what is known as 2 junk yard. he oparation of a
garagé, machine shop or other repalr shop on any part of

Lof & in-Bloek 31 in the sazms way and manser unat the Petitioner or
plaintiff is now and has always conductad his oparations since he
lbommenced operating within the Town of Bay Minatte, Alzbama will be

-

neonvenience and damage of

s

» publiec nuisance working to the hurt,
+he entirs town and the property owners edjacent to the sald pro-
perty. The location of the aid proposed site baing cn the princlos

nighway and the most heavily trav eled highway leading through the

house on the said Lot 6 in Block 31 without creating.a. public nuis—-



Town of Ray Minette, 4labama will be unsightly and detrimental to

the entire town and community.

4. The entire occuried area within the corperate limitg

of the Towm of Ray Minette, Alabama which lies North of Tirst S+ree

Zast of Blackburn Avenue and West of Dennis Avenue, is devoted en-

Tirely to residentizl purposes and there iIs no business or businesse

1 = -

of any kind or nature within the_said”grea,””Second_Street_w&lch id
alsc United States Highwey Number 31 runs through the saidé areaz of

the said Town and from Blackburn Avenus Eastwardly for three blocks

to McConnell Avenue comprises one of the best develoved reésidentizl

secticns within the said Town and within this zrea is situated some
of the nicest homes within the szié Town and all or practically all
of which homes are surrounded by extensive grounds on which are vla

ed expensive flowers, shrubs and other plants for ornzmentation of

the said prorerty within the said ares. The said Highway Nurber 31

1s the princivel highway leading through the Town of Bay Minette,

Alabama and over which gz large number of *tourists travel. The erec

Ticn a2t the Southesst Corner of Lot 6 in the said Block 31--o0f -2 bui

ing maede of concrete blocks apprroximately forty by fifty-five feet

n

ze with a lean-tc addition of the approximate size of twenty-fi

]

5

by forty feet, 21l of which will bhe covered by a tin roof even th

it is not occupisd by any business whatever will con titute a nui-

sance to all of the property owners within %

5

ag seid area or within

the site of the said property. It will serivusly affect, impair an

reduce propverty values within the said areas and will be zn eyesore
iwhich will cause unfaverable comments by tourists and cther Dersong
who travel ever Second Street or United States Highway Number 31.
Because of 211 of which the erection of the szid uilding on the sé
site will constitute z public Hulssnce and will injuricusliy affect
well being of =z substantisl rortion of the citizans usging the stree
and sicdeweslks within the szid aresa,

5. The Petiticner or Plzintiff was nevified irmedistely
alter he ccmmenced erection of The said building that he would be

reguired to discentinue the construction thereof

6. The operaticn of the szid business or businesses

=113
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=t the caid location in the mamner outiined above shoulld be per-
manently and pérpetuslly enjoined which relief cannct be given oOr
granted except in and bty a Court of Egulity.

WHEREFORE, Deferdants move the Court to meke and enter

oy

proper order oOr decree transferring this cause o the Bquity Dock-
et of the Circuit Court of paldwin County, Alabama for such other
ané further proceedings as may_be or which may_become“gecessary or
proper. Defendants move the Court to grant to them such other, Ifur-
ther ené general relief as they may be eguitably entitled to, the
nremlses considered.

AUborney for Defendants.

STATE OF ALABAVA

| BALDWIN COUNTY
‘ Befcre me, the undersigned autheority, within and for sald
County in said State, perscnally appeared L. D. Owen, who, after

duly and legally sworn, c.eroses and says:  That

he is Mayor of the Town of Bay Minette, Alebame and as such officer,

is duly suthcrized to make this affidavit for anéd on behalf of the

0y

i@ Town and that he is one of the Defendants named in this suit.

S
Affiant has read cver the foregoing Amended Moticn and the facts

stzted therein are trus.
' Zv Mw-\. (SEAL]

Sworn to and s rseribed before me on
this the /& v of January, 1948.

4%/52@%4 '

Notary Pub¥ic, Baldwin County, Llatema.

\
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R. Z. coots,

Plaintife, N IHE CIRCUIT copar o
Vs, SALDVIN COUNTY, srazpms.
L. D. owen, zr ALS, AT Lgw,

Defendants.

MOTION FoR HEW TRIAT.

Now come the Delenaapts by their Attorney, €ach sepzrate
and Severally ang move tqe Court to set asige the Judgment heretor
rendered in this cause and-gfént,them & new trisl and -as grounds
therefor,set down and assién;Separately and severally.the.following

E e21. :The Judgment is contrary to the law,
522. The judgment is co nErary to the 2vidence. .
3. The judgment is;contrary ©0 the law ang the evidence.
4. The Court erred in holding that the municipal o*dlpan
of the Town of Ray Minetts, Alabama wﬁvch %as cuestioned ip the

._said.proceeding is.entirely void.

?QJS Bloctc...._

o“rey for Defendants

dn this ths 24th dea of m; 1948 the moticn for & new tris}
J 2

Tiied by tae defenaants in tois capse wWith the “lepy ol the

blfCUlb vourt of d¢i0m14 COUﬂbj, =lzbama on the 24th dey of
Aprll 1948 was Caiied to toe atfention or the Judge, who
Presicded =t tpnig trial. |

after o Consicderation of the meiter, it is the opinion oI the

Court that the mwotion fer & nevw trial is net weij Taken ang

Le, wnd the Sume isg nereby Overruled.

SLCept to the Tuling of the trial

\\—“\



MOTTON FOR NEW TRIAL,
R. . COOTS,
plaintiff,
VS.. . . .
L. D.fbwéﬁ,'éT ALS,
B | =Defendants.

§§§$§Hiiﬁﬁg

“INUHE CIRCUIT COURT OF

CBALDWTN COUNTY, ALABANA.

AT LAW.




'R. B. COOTS,

Petitioner, IN THEE CIRCULT COURT OF
vS.
BALDWIN COUNTY, ALABAMA.

,. D. OWEN ET ALS, AT TAW.  NO. 10T,

PSP T ans Feetad Lo boes s Ta D o o d

Defendants.
MOTION TO TRANSFER TO EQUITY

Now come the Defendants, the Town of Bay Minette, Ala-
bama, a Mumicipal Corporation,"L. D. Owen, as Mayor of the Town of
;Bey Minette, Alabema, a Municipal Corporation, E. Davidson, 0. J.
iManci, Maxwell Reld, §. H., Stacey and R. H. Stuart, as members of
i*che Board of Aldermen of the Town of Bay Minette, Alabama, and show
unto the Court as Follows:
1. The Defendants® rights in this case depend upon the
assertion of an equitable right or defense, the decision of which
should dispose of this cause and which cannot be disposed of on the
5Law Side of this Court.

2. Tﬁe Petitioner or Plaintiff, R. E. Coots, together
with his wife, Mrs. Carrie M. Coots, own Lot Numbered 6 in Bloeck
jNumbered 31 in the Hand Lend Company's Addition to the Town of Bay
é&{inette, Alsbasma, according to the officisl plat thereof recorded inm
Deed Book 4 N, S. at Page 158 et seq., Baldwin County, Alabama
‘;Records. The said property 1s located within the corporate limits

]
lof the Town of Bay Minette, Alabema, is situated at the Northwest-

ern intersection of Second Street, which iIs also Unlted States High-
wey Number 31, and White Avenue and is within the residential dis;-
wrict as defined by ordinances bf the Town of Bay Minette, Alsbsma.
The Petitioner or Plaintiff has commenced ereciion of /a building
gpproximately 40 x 55 feet in size with a lean-~to addition of the
approximate size of 25 x 40 feet, which is to be built of concrete
hlocks with a metal roof for the purpose of occupying the sald
building as a garege and machine shop. All of the said Bieck 31 is
used‘ for residential purposes. There is situated on Lot 1 in the
said Block a residence which is owned by J. R. Crow and rented to

t

%var:‘.ous tensnts. There is situated on Lot 2 in the sald Block the
1
%
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iresidence of Mrs. Gasque McMillszn, which 1s oceupied by her. There
is situated on Lot 3 in the sz2id Block the residence of W. . Moore,'
which is occupied by him. There 1s situsted on Lot 4 in the said
Rlock the residence of walter Lindsey, which is occupied. 0¥ him.

There is situated on Lot 6 in the s2id Block the residence of the
Petitioner, R. E--Coots, and his wife, Mrs. Carrie M. Coots. Block
30, the block South of the sald Block 31 and which is South of Secw.
ond Street or United States Highway Number 31, is occupied by six
residences and is used entirely for residential purposes. Blocks

Numbered 52, 57 and 77 in the Hand Land Company!s Addition to the

Town of Bay Minette, Alabama, which are the blocks located East of
the said Block 31 and North of Second Street or United States High-
way Number 31, and Blocks Nuﬁbered 53, 56 and 78, which are the
blocks located Zast of the sald Block 30 in the Hand Land Company's
2ddition to the Town of Bay Minette, Alabama and South of Second

Street or United States Highway Number 31 are used exclusively for
residential purposes, except for the parts of the sald 5locks which

are unoccupied. The sald aresa consisting of Blocks 30, 21, 52, 57,

7%, 53, 56 and 78 in the Hand Land Company's Addition to the Town of
Ray Minette, Alabama are 511 within the residential area of the said

+own and comprise one of the best residential sections within tae

said town. No part of any of +he said blocks is now used for any

musiness purpose of any kind or nature.

3. The inevitable incidents attendant upon the opera-
tion of a garage, machine shop or repalr shop situated on any part
f Lot 6 in the said Block 31 are that there will be 2 continuing

smission of odors, vapers dust, smoke as and noise. The saild
bJ 2 > 2

premises and the street or streets sdiacent thereto will be the de-

pository of, or storage place for trucks, tractors, trailers and

.11 kinds of machinery which 1is disabied arnd that which 1s heing re-

paired and the operation of a garage, machine shop or repalr shop
on the said premises #ill inevitably be attended by loud and dis-—
ysreeable noise due to the manipulation of steel or other metal parts

?ith hapmers or other instruments and other noises incident to the

|
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loperation of such business or businesses. The operation of such

business or businesses in the said location will, during the day-
light houré, be a nuisance to all persons who own and occupy resi-
dences adjacent to or within hearing distance of the noise which
will be crezted and made on the said property by the cperation of
such business and if such business is carried on in the said loca-
tion at night, it will disturb the rest of the section within hear-

ing distance thereof. Lights therefrom and from the automobiles,

itrucks and other veniclies which are being repaired at the said lo-
tion will be flashed at uareasonable hours 6f the night into bed-
rooms and other private parts of the homes or residences which are
~ear the said property. The said Petitioner or Plaintiff, R. 5,
Coots, has for several years occupled a building on the West side
of Hoyle Avenue in the Town of Bay Minette, Alabamas, which is now
occupied by him, which is approximately 50 x 100 feet in size, which
balldlng 13 almost °nt1*elv_*1lled with machlne“y,_secona—hand part‘
junﬂod automobiles and other machinery Wﬂlch he cannot possibly -
house on the said Lot & in Bloek 31 w1thout creating a public nuis-
snce. Thes said Petitioner or Plaintiff, R. E. Coots, also conducts
some of his operations ouftside of the building referred to above and
on the East side of Hoyle Lvenue on a lot which is situated between
Beasley'!s Grocery and the Hex Grill, which lot is approximately 50
x 144 feet in size. This lot, or the greater vart therecf, is now

covered almost entirely by disabled machinery, abandoned machinery,

vl

partially repaired tractors and automobiles and, while part of it 15
ised for the repairing of automobiles and other machinery, it 1s, Im
truth and fact, what is known as a junk yard. The operation of a
gcarage, machine sﬁop or other repair shop on any part of the said
Lot % in Block 31 in the same way and manner that the Petitioner or
Plaintiff i1s now and has always conducted his operations since he
commenced operating within the Town of Bay Minette, Alabama will be
a public nuisance working to the hurt, inconvenience and damage oOF
the entire town and the property owners adjacent to the said pro-

perty. The location of the said proposed site being on the princinal




ther and general relief as they“méyzﬁé“eqaifébly_éﬁfiéiéfﬁq;ifhéjf'
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highway and the most heavily traveled highway leading through the
Town of Bay Minette, Alabama will be unsightly and detrimental to

the entire town and community.

" 4. The Petitioner or Plaintiff was notified irmediate
1y after he commenced erection of the said,buildiné that he would
be required fo discomtinue the construetion thereas,

5. The operation of the szid business or businesses
a2t the said location in the manner outlinsd above should be per-
manently and perpetually enjoined whiech relief cannot be given or
granted except in and by a Court of Equity.

WHEREFORE, Defendants move the Court to make and enter
a proper order or decree transferring this caunse to the Eouity Dock-
et of the Circuit Court of Baldwin County, Alabama for such other
and further procesdings as may be or which may become necessary or

proper. Defendants move the Court to grant to them such other, fur-

premises considered.
C?: 7t3.‘723£4>a£££1&0~«1,

torney for Defendants.

STATE OF ALABAMA
BALDWIN COUNTY ?
Before me, the undersigned authority, within and for said
County 1in said State, personally appeared‘i. D. Owen, who, after
being by me first duly and legally sworn, deposes and says: That
he is Mayor of the Town of Bay Minette, Alabame and as such officer,
is duly authorized to make this affidavit for and on behalf of the
said Town and that he is one of the Defendants named in this-suit.

Affiant has read over the foregoing Motion and the fzets stated

therein zre true. , _
- S .
&(//<Z£Lﬁ?;21/uu4;1;,7 (SEAL)

Sworn to and subscribed before me on
this the 5th day of December, 1947.

Vo 2 )

Notary ?ﬁblic, Baldwin Couniy, Alabama.
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MOTION TO TRANSFER T<-

R. B. COOTS,

-Petitionﬁgw
: 2y

)

L. D. OWEN, et als, 2

Y

" Defendants.

CIN THE CIRCUIT COURT OF
* BALDWIN COUNTY, ALABAHA.
3'AT LAW. = NUMBER 1031.

J.B.BLACKBURN

ATTORNEY AT LAW

BAY MINETTE,ALABAMA

o BQUITY.
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‘SUMMONS AND COMPLAINT

:THE;::'STATE OF ALABAMA ! CIRCUIT COURT, BALDWIN COUNTY
' Baldwm County { Nowooooo

TERM, 194.___

TO ANY SHERIEF OF THE STATE OF ALABAMA :
:E 'Y:Sﬁ ‘are ’hefeb_v 601ﬁmanded to summon 0/ % /QMM/M_}:]; W

zf//r,mM///p/z/‘"w) // /g %Wﬁ/{/ W&/‘//z/w{/j @W/ |

ZLM %&M )

to appear and plead, answer or demur, within thirty days from the service hereof, to the Complaint filed in

the Circuit Court of Baldwin County, State of Alabama, at Bay Minette, against

g/ '{4 /&//M/z/ﬁx_{\ ' ,Defeﬁdant__--

: @ G -t < Plaintiff .-

Witness my hand this 45 ~. dav of 'j_j / 1947
AV ~ |
M//&,{ ‘x/\ /?’ '/M/éi , Cler]{
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" No. /-6?3 L_- . .. Page..._. S :

THE STATE of ALABAMA

BA_LD\VIN COUN ’I‘Y

CIRCUIT COURT

VS,

k]

P e e em——s S ———

SUMMONS and COMPLA!NT .

Plaintifi's Attornc?_{r :

—_—
Defendant’s Attm ney

A!nore Prlntlng Co Day Mlnnlto AI:L

: Dlaintiis
-:E / S _ : R this_.______ 2“-:‘__/__‘2':' ________ e 194.°
. //wu@_m,«g N o |

Defend'mtq :

Defendaut lives at

RECEIVED IN OFFICH

by leaving a copy with

/1/% L 2o pstop
Dl

__,,,___,.,_.—_

Jﬁé#/”’ ,f,,ﬁ

—

L. Z:;?-:v .,_«.!1»- L f;ﬁzw Sherifi

-__-.,th/":__% /Z; Deputy Sherifr
ﬁ—z——mnﬁ
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TO—~ The Honorable Francis W. Hare, Judge of the Circuii Jourt of Baldwin
Cozmtjr s Alzbamss
Your Petiticner, R. E. Coots of Bay Mineite, Alabama, Showeth:

1. That Petitioner is a citizen of the State of Alabama and is

over the age of twenty-one years, and is a resident of the Town of Bay Minette,

That L. D bw_ens, is Mejor of the Town of Bay Minette, Alsbamsa
and that Emznuel Davidson, O. J. Manci, Maxwell Reid, J. H. Stacey and G. F.
Stevenscn are members of the Beard of Aldermen, which is the governing body of
the Town of Bajy Minette, Baldwin County, Alebama; and that said Mayor and |
members of the Board of Alrierman are each over the age of Twenty—cne years __,_I_ _
and reside in the Town of Bay linette, Alzbema. o

2, Petitioner avers and shows unto the Court that he is the .
omner, in fee simple of lot number six in Block 31 of Hand Land Company's
addition to the town of Bay lfinette, ‘Baldm'_n County, Alabama » Which said lot .
is sipuated in the Northwest corner of Second Sitreet and White Avenue, and N

upon which property Petitioner is desirous to erect a fireproof garage build—

~ing in which to operate a machine shop and repalr service.

ind Petilioner avers that said building is to house a necessary.
service to the community and to the Veterans! Housing and Pulpwocd Programs; '

3¢ That heretofore and aprroximately on the 9th day of Octoker.
1946, Petitioner contacted sald officlals of the Town of Bay Minette, and filed -
with the Towr of Bay Minette and its duly quelified officers, plans ard speci—
fications accepteble to the Town of Bay Minette, Alabame. Petitioner also
obtained authority or priority from the Civilian Production Board of the |
United States of America, being anthorization No. 4~6-1517 for the constmction
of said building. Said plans were dulytend regularly approved by the Mayor
of the Town of Bay Minefte. That said building was to cost an estimated sum
of 2'551;.,0000000 It was to be aprroximately LO feet by 55 feeb, with a lean-to |
addition of 25 feet by LO"feet , and was to be of concrete block comstruction
with metal reof,

That on sald 9th day of Ocitcber, there was issued to Petiticner
a rermit Lo construct said building, which permit was in words and figures -

as follows: to-wits



TN OF BAY MINETTE
BAY MINETTE, ALABAMA
| " Qctober 9, 1946
Mr. R. E. Coots,
Bay Minette, Alabams
Dear Ur. Coobs:
Permission is hereby granted to you to erect a garage building
LOY x 50! to be constructed of concrebe blocks with 2 tin roof with a 24t x L0t
shed to be covered with tin, situated on the North side of said building.cn
Lot 6, Block 31 .in.the Hand Land Company's Addition to the Town of Bajy Minette,
according to the application filed by you with the Tovm of Bay Mineties
Very truly yours,
TOWN OF BAY MINETIE
(signed) L. D. Owen
| MAYOR

That all terms of said permit were met by said Petitioner.

e That on December 3, 1946 at a regular meeting of said
Board of Aldermen, certain property owners and residents of the neighborhood
in which said building was being constructed, appeared and protested orally
to the Town of Bay Minette the erection of said building, and as a resuli,
"-' 'a;“'*motioh“wa:s -offered and passed by said Board of Aldermen, revoking your
petitionerts building permit; said action of the Board of ildermen being
recorded in the Winutes of the aforesaid regular meeting, and read in part
as follows:

"4 large number of citizens came before the Council te protest

R. E. Coots building a garage in the residential section of

Second Street. After hearing their protests and the Council

discussing the matier, Councilman Stacey made a motion that

the Council pass a Resolution revoking ir. Cootst building

permit. Councilman Reid seconded the motion and the same

was unanimously carried,”

" 5o Your Petitioner a.veré that he had no notice of such hearing

orall¥
until notified/on December 4, 1946 by J. B. Blackburn, Attorney for the Town
of Bay linetie, AMabama, to cease and desist construction on said building, not
_ of $2,000.00 in labor and materisls, inciuding the installation of sewage lines
2nd comnections and the pouring of concrete foundstions; nroceeding with the
construction of said building in accordance with permission granted by the Town
of Bay Minette, in said Building Permit issued October 9, 1946,

' 6. That upon protest to said officials of the Town of Bey Minetie,

Alabama, Petitioner was allowed To appear at a regular meeting of the Mayor and

Board of Aldermen of the Town of Bay Minetie, for a hearing. Said appearance wWas

made on Tuesday night, Jamvary 7, 1947 at 7:30 P. Y.

-2 -




There Petitioner was informed orglly by the Alderman presiding, that said
Town Attorney had been instructed by the Board of A4ldermen of the Town of
Bay.lﬁi.nette to notify Petitioner of said revocation of his Buikding Permit 3
and such instructions were hereby confirmed; that Petitioner's building
Permit had been revoked by action of said Board of Aldermen of the Town of
Bay Minette, due to the protest of the adjoining property__,=o,1mexs;and tha:!:
Petitioner had failed to comply with Ordinance Number 433 of the Town. of
Bay iinette, Alabama enached ¥ay 6, 1941, which reads in part:
- SECTION 10. sbside of the Fire Limits, but within the
corporate limits it shall be unlawful for any person, firm or cor- .
poration on and after the passage and posting of this Ordinance.
(a) To erect or repair any oill board, store, sign board,
stere bullding, filling station, automobile garage » Or other type
of building to be used to house bottling plants or other commercial
businesses within the corporate limits and ouiside of the fire limits
of the Town of Bay liinette, Alsbama, unless such person first obtain
a written permission of Two-thirdstofothe-property owners within a
radius of 300 feet from the exterior lot lines of the lot whereon such .
building is proposed to be erected, with or without consent of said
properiy owners, within 1,000 feet of property cwned by the Town of
Bay linette and used for school purposes. It shall be unlawful for
the Mayor to issue 2 a permit for erection or repair of 2 building to
be used for commercial pusposes within 1,000 feet of the line of said
school property. This section shall not apply to .any building to be-
used as a Post Office, . o
7. Petitioner avers and shows to the Court that only two houses
are located on Second street in the block in which Petitioner began |
construction of said building; one house, your Petitioner owns, the
other being across the street and at the far end of the block from
site of Petitioner's tuilding. It is further shown that Petitionmerts
building site is in the first block adjoining the fire limits s as set ﬁ
forth in said zoning Ordinance number 433 of the Town of Bay Minette,
Alabama. |
8. That as shown by said action of the Board of Aldermen of the
Towm of Bay lﬁnet'be, as recorded in the minutes of the regular meeting
of December 3 > 196, supra: there was denied Petitioner, the right to
complete the erection of his building on his property for the purpose
of using same to conduct his business of machine shop and repair work,
and Petitioner avers that sazid order or action is an arbitrary interference
with the rights of private property granted this Petitioner by the
Constitution of Alabama and of the United States of Amerieca,
9. Petltioner further avers that said Ordinance No. 433, is
invalid, inasmuch as said Ordinance rurported to establish Building

Zones, yet was not adveriised as expressly directed for such Ordinances

by Section 1879 of the Code of 4labams of 1923,

% =

-



9. Petitiomer further avers that he is now ready znd has been
ready, W:L....,.J_ng and able at all times to comply with any reasonsble terms and
conditions :unnosed by szid Town of Bay Minette s Tor the issuance of its Permit P
but avers that he hos complied with all of the staties ané Ordinances of the
lown of Bay Minette, o entitle it to have issued to him z building “efr‘mit
to construct: the building involved, and that only the question involved as
to the issuance of said perzit and as to the denial thereof, is as set forth
in the minutes of saigd meeting of the Board of Aldermen of Bay ilinette, and
that the portion of Crdinsnce number 433 of the 1541 Code of Ordinances of the
Town of Bay Bﬁ_nette s Alabama,is the zpplicable Ordinance of the Town of Baiy
Minette, controlling the right of said Board of Aldermen to deny & permit to
Petit ioner and thet no other Crdinances are appliceble or relate thereto
except Ordinances as to types of building, method of construction, ete., with
which this Petitioner has corrlied.

IEE FRENISES CONSIDERED: Petitioner prays for all orders and -
Proceedings necessary herein and‘thaﬁ a Writ of Mandamus issue in the premises
_to each of - the defendants, commanding and. Tequiring them, and each of them,
respectively, or in the alternative to such of said defendants as may be
proper to issue to Pebitioper = Frorer permit to erect said building on |
said .property owned ’oy Petitioner, as above described, and if deemed proper-.
by the Court,to refrain from interfering with Petiticner $n the construction
and erection of sa2id building.

AMND if Petitioner is in ey manner mistzken in the relief herein
prayed for, then he rreys for such other, further, different and general relief

as in equity and good conscience the Court may deem meet and Proper to grant.

-

/ '"mw\ﬂ FOR %TIT*ON%’

ATTACHRD ~
Certified Copy of Grd.mance Nool33 - Marked Exhibit man

Certified J:.xcerp'r of lnutes of Regular meeting of Mayor and Board of Aldermen

of December 3, 1946 — Marked Exhibit npn



STATE OF ALABAMA

BAIDWIN COUNTY = |

Before the undersigned officer, duly apd legally authorized

to teke and certify affidavits, personally appeared R. B. Coots s Who havin

" been duly sworn, deposes and says that he is the Petitioner in this matter,
and thaet he is over tbe age of twenly one. years, and resides in the Town of

Bay Minette, A_abama., that he has knowledge of the facts and that the allega—

tions averred as facts in the foregoing petition are true and thai insofar as

- its allegations are on information and belief » Or may be conclusions, that he

is informed and believes and upen such information and belief states the

. same to be true.

AP bk

Petitioner

Sworn to and subscribed before me

this /9 day of Februery, 1947

/%4%W




é;?&jﬁj ORDINANCE NO. 433

i 1 BE IT ORDAINED BY THE TOWN COUNCIL OF
j THE TOWN OF BAY MINETTE, AS FOLLOWS:
i

SECTION 1. It shall be unlawful on and after passage and posting of
this Ordinance to erect or repair within the corporate limits of the
Tomn of Bay Minette, Alabamz, a building of any kind not in conformity
with the Building Code, recommended by the National Board of Fire Under-
writers, New York, Fifth Editiocn, Revised Reprint, 1934, published in
due form and approved by the Underwriters Laboratories, Inc. Said Code.
is hereby made a part of this Ordinance and a copy thereof shall be at

all times kept in the office of the Town Clerk.

o SECTION 2. HNo building or structure or contrivance shall be
permitted to be erected or repaired within the corperate limits of the

~ Pown of Bay Minette, Alabama, until the plans thersof shall have beeh

submitted to the Mayor, showing the type of building and the exa ct
location thereof, who shall, if in zccordance, issue a building permit
for the proposed construction or repairs.

SECTION 3. If, during the progress of Construction, it appears
to the Mayor that said work is not being done in conformity to said
Building Code mentioned in Paragraph 1 hereof, the Mayor is zuthorized
and directed to immediately revoke any permit which has been granted by
him, and after said revocation, it shall be unlawful for any persocn to
proceed with the construction, erection or repair of said building
until until when and as the Mayor shall have issued another permit
authorizing the work to be continued. No permit shall be issued if
the proposed structure or repair work is not foube done in conformity
with said Building Code.

SECTIOR 4. - The following shell-be and are hereby declared -

“to be the fire limits of the Town of Bay Minette, Alzbama:-

Commence at a point where the West line of Blackburn
Avenue intersects the North line of the right-of-way of the
Louisville and Nashville Railroad and run North along Black-
burn Avenue to its intersection with Third Street: thence
West zlong the South side of Third Street to the Intersection
of Third Street and McMillan Avenue, thence South along the
Bast line of HcMillan Avenue to a point which is the Northwest
corner of the Northesst Quarter of Section 16, Townsnip 2
South Range 3 East; thence South along the West line of the
Northeast Quarter of the Szid Section 16, to its intersection
with the South line of Oak Street; thence East along O2k
Street to Myrtle Street; thence South zlong the West line of
Myrtie Street to the North right-of-way line of the Louisville
and Nashville railroad; thence Northeasterly aleong the North
right-of-way iine of the said Louisville and Nashville -
Rzilroad to Blackburn Avenue.

Also begin at a point where the South right-of-way line of
the Louisville and Nashville Railroad intersects the West
1line of Orange Street, thence South along Orange Street fo
South Street; thence Northeasterly along the North line of
South Street to the West line of the East half of the North-
east Qunarter of said Section 168, thence contimming the szme
course Northeasterly to a point where the sald line inter-
sects the NHorthk line of Section 18, thence North 27 degrees
%0 minutes West to a point on the right-of-way line of the
Louisville and Nashville Railroad

 SECTIOR 5. (a) Structures or buildings hereafter erected
without a2 permit 2s regquired herein, or hereafter erected
not in conformity with this Ordinance, shall be removed at
once.




Page Two of Ordinance No. £33
of the Town of Bay Minette

(b) Ho building shall be moved until a permit has been
obtained from the Mayor and such official shall not issue such permit
if in his judgement the proposed new location of the building would
seriously increase the fire hazard of the surrounding buildings.

o SECTION 6. Every building hereafter erected or enlarged withh
+the.fire limits shall be enclosed on all sides with walls constructed :
‘of stone, well burned brick, terra-cotta, hollow tile, and/or Goncrete,
'and shall have the roof, to-gether with all sides, covered with an in-
combustible material. All cornices shall be of an incombustible
‘materizl.

: SECTION 7. No bill board or sign board, frame, wooden,
corrugated iron or metal structure or building of any kind shall
“hereafter be btuilt within the fire limits as established herein, or as
they may hereafter be established, and no corrugated iron or metal
structure or building of any kind shail be erected within 300 feet of
said fire limits and then only in accordance with Secticn Numbered Ten
of this Ordinance with reference to permission of adjacent property

‘owners, except the following:-

(a) Temporary one-story frame bwuilding for use of bullding
constructors;

(b) Smzll outhouses not to exceed 150 square feet in a rea

and eight feet in height, which shall not be located within five feet =~

Lﬁafwanywlotwl;ne_norwwithin‘thirtyffeetvof'any*other”building;““

(¢) Bay windows when covered with incombustible materialj;
and placed on excepted buildings or structures shall have an incombust-
ible covering No frame building shall be moved from without to within
the fire iimts. ,

Bill board or sign board as defined herein shall not be
held to mean, apply to or prohibit sign boards of incombustible material
whieh are a part of, or attached to any piece of business within the
said fire limits or to the highway signs or markers placed Or installed
by the State or Federal Government.

SECTION 8. Any existing frame building within the fire limits
which may hereafter be damaged by fire, decay or otherwise to an
amount greater than one-half of its present value exclusive of its
foundation, shall not be repaired or rebuilt but shall be removed.

SECTION 8. HNo building hereafter erected shall be used for
a2 public garage, bakery, dry cleaning or pressing shop within the
fire 1imits unless the buillding be constructed as stated herein, a nd
when any frame, wooden, corrugated iron or metal structure or bulilding
~which has been heretofore erected and which is now used as a public
garage, bakery, Gry cleaning, or pressing shop within the fire limits
of said Town ceases to be used for such purpose it shall not hereafter
“be used for such purpose until the owner thereof first secure a permit
for the said use of such property from the Mayor of the said Town which
shall not be granted until the written consent of all persons, firms,
~or corporations owning real property within three hundred feet theredf
is obtained and filed with the Town Clerk of saié Town




Page Three of Ordinance No. 433
of the Town of Bay Minette

\\\\\\€é§ SECTION 10. Outside of the fire limits, but within the

corperate 1imits it shall be unlawful for any person, firm or corpor-
ation on and after the passage and posting of this Ordinance.

' {a) To erect or repair any bill board, store, sign board,
store building, filling station, autcomobile garage, or other type of
building to be used to house boittling plants or other commercizl busi-

" nesses within the corporate limits and outside of the fire limits of the

" Town ‘of Bay Minette, Alabama, unless such person first obtain a written
permission of two-thirds of the property owners within az radius of 300
feet from the exterior lot lines of the lot whereon such building is pro-
posed to be erected, with or without consent of said property owners,’
within 1,000 feet of property owned by the Town of Bay Minette znd used
for school purposes. It shall be unlawful for the iayor to issue a
permit for erection or repair of a building to be used for commercial
purposes within 1,000 feet of the line of szid school propertiy. This
section shall not apply to any building to be used a s a post office.

L (b) It shall be unlzwful for any person to erect any residence
or building of any kind within the corporate limits and outside of the
fire 1imits nearer than ten feet to the sidewzlk.

_ SECTION 11, All electrical installstions shall be in accor-
dance with the Nationazl Electric Code and nc installation of electrical
equipment skall be made except in conformity thereto.

SECTION 12. Bricks set on edge shall not be permitted on
- chimmey or flue construction. : ST

_ _ 'SECTION 13. Any and 211 persons who violate any of the pro- -
~visions of this Ordinance, or fail to comply therewith, or shall violate
or fail to comply with any order or regulation made thereunder or who
shall build in violation of any details, statement, or specification or
plans submitted thereunder, shall severally for and every such violation
and non~compliance respectively be fined not more than one hundred
dollars ($100.00) for each offense. The imposition of one fine for any
violation of this Ordinance shall not excuse additional violzstion
hereunder, and all such persons shall be required to correct or remedy
such violations within a reasonable time; and when not otherwise
specified each ten days that prohibited conditions a re maintained
shall constitute a separate offense, A conviction hereunder, shall
not prevent enforcement of the specific provisions of this Ordinance in
such manner as may be provided by law,

SECTICN 1l4. Any Ordinance or provision thereof in conflict’
with the provisions of this Ordinance a re hereby repealed.

_ _ SECTION 15, The invalidity of one or more provisions of -
‘4f—i;>:his Qrdinance shall not affect other valid provisions hereof.x

> " SECTION 16. This Ordinsnce shall be published by posting . -
copies hereof in three fublic places in the Town of Bay Minette, Alabama,

one of which shall be the Mayor's office in said Town, and shall become
- effective five days after posting.

| Adopted this 6th day of May, 1941,
(Signed) Malena Mae Whitley
Acting Town Clerk

- : I hereby certify the foregoing three pages to be a true and
correct copy of Ordinance No. 433, of the Town of Bay Minette, Ala bama

made this, the 8th day of Jaznuary 1947. :
TOW? Clerk
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Vs BALDWIK COUNTY, ALABAMA

ML D, OVEN, 28 Mayor OFf oo TAW o NDL.I031
the Town of Bay liinette,
Alazbama, et zals,

X
Plaintiff, é IN THE CIRCUIT COURT OF
4

Defendants.

DEMURRER' )

Now come the DeLendants, each sen arately and severa¢ly
and fo;;aemu rrer to the comnlalnt or Uetluloq filed in tais cause
and ﬁgfeach;and every paragraph:bna?eo¢ separately and severally,
say: 3 '

1. It does not ékaté 2 cause of action.

2. The allegations of the complaint or petition are
not sufficient to entitle Plaintiff or Petitioner to the relief
@raﬁed fbf.

A tornev _or L. D. Owen, as Y¥ayor,
gnd Emanuel Davidson, 0. J. lianci,
Maxwell Reid, J. H. Stacey znd G, F.
Stevenson, as mexbers of the Board o
Aldermen of the Town of Bay liinette,
Alabzma, Defendants
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" R. E., COOTS,

DEMURRER

Plaintiff,

L. D. OWEN, as Mayor
of- the Town of Bay linette,
Alabama, et als,

Defendants,

IN THE CIRCULT COURT OF
BALDWIN COUNTY, ALABAMA:
AT OLAW. ¢ o NO. 1031

f?zﬁ?kbd; . iﬁiﬁ{;éa-




BALDWIN COUNTY, aLABawa
« D, OWEN, as lMayor of

the Town of Bay Minette, AT Law NO. 1031
Alabe S s

;
5 IV THE CIRCUIT Courr op
X

/ Now come the Defendants, each Separately ang Severall
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ané Tor demurrer to the Complaint op petition fileg in this ezuse
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}and to esach ang €Very paragravh theresof Separately ang Severally,
I
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! 1. It does not state 2 cause of action,
|
ﬂ 2. There ig g2 mis joinder of Parties Defendant,
{
’ 3. ¥No facts are allegegd to show that Petitioner nas
& clear legal Tright to have & building permit issueg by E. Davidsom,
o, 7. ManCi, MaxwellReid,JLH;‘StaCey”aﬁd“Gﬁ“FT‘Stevenson;wasmemﬁ*"m“
ibers of the Board of Aldermen orf the Town or Bay Minette,.ﬁlabama, L
! ;
§
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a Municipsg] Corporation and no faets are alleged to show zny duty

on the saig Aldermen or any of +he
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6. It afzirmatively 2PDears  from the Petition tna+ th?

, TR k4 b = L} s 7 >
HPetlcloner d4oes not have Ciear Jegal rignt to the relief Prayed

¥ him in the Petition filed 1in this cause.

————— e,

7. No facts are allegeqg zo show that there is ng other
adeguate Teredy to whieh Petitioner may resort,
[ 8. The granting of g Writ of Mandamus in this case Wi%l
i
Ecdmpel the Defendants Or one or more of then to allow an act in‘con}

Juravention of an Ordinance of the Town of RBao Minette Alabama
v 2

i{ > & 1
jﬁunicipal Corporation, (
| |

e A
e



9. It affirmatively zppears from the Petition that
Petitioner iIs reguired by an Ordinance of +the Town of Bay Ninette,
Alabama, a Municipal Corporation, to obtaln written permission from
two-thirds of the property owners within a radius of 300 feet from
mthewexterionmloimlinesmoiwthemlotwonwwhiehwthe~buiiding;is"toﬁbe'
erccted before a permit can be granted to him for the purpcse of
erecting a garage on the said lot and that he has not obiained pér-
mission from itwo-thirds of the said property owners.

10. Wo facts are alleged to show that the Petitioner

ct

has an absolute legal right to have such bui ilcding permit issued.
1l. The Petition does not allegefe that the Petitioner

has complied with all of ihe provisions of Ordinance Number 433

on May 6, 1941.

12, No facts are alleged to show that the building for

will be built and loczted as regquired by Ordinances of the Town of
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Bey iinelte, Alabama, a Municipa
13. The issuance of a bullding permit to Petitioner as

alleged In the Petition filed in this cause is az matter whieh in-

e T3

volves the exercise of discretion or judgzment on the part of the
defendants, or one or more of them, which cannot be compelled by
mandamus.

14. The action of the defendants or one or more 6f them
in refusing to grant a building permit to Petitioner, is not sub-

Ject to review or control by this Court in a mandamus proceeding.

e

15. It affirmatively appears from the petition filed in
cals cause, that the building permit issued to the Petitiocner by L.
D. Owen, Mayor, dated October 9, 1946 has been revokad, which revo-
ation constituted an exercise of discretion or judgment by the de-

fendents as sald officers which cannot be reviewed or controlled by

this court in a mandamus procesding.

o

which the Petitioner is seeking . to compel the issuance of “a permit,|




16. It affirmatively appeérs that Petitioner'!s right tp
a building permit depends upon controverted facts demanding the
exercise of judicial diseretion.
 17. Nofacts ere  alleged to show that Petitioner is
entitled to restraining order as prayed for by him in his prayer
for relief.

18. A law court is without authority to issue a re-
straining order and no facts are alleged to entitle Petitioner to
such an order or decree.

19, This suit is a proceeding on the law side of the
Court and such court is without authority to issue a restraining

order.

(L B Blelitse

%%torney for Defendants;




o DEMURRER
:.‘ R. E’. COD(.[‘S, )

: Plaintiff,

-, L.»D, OWEN, as Mayor of
- the Town of Bay Minette,
o Alabama, et als,

Defendants,

IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABARA

AT LAW. NO. 1031

=

T

U.B.BLAGKBURN _ o
| ATTORMEY AT LAW AU S o T : ' IR R

G . BAY MINETTE,ALABAMA




/R. E. COOTS,
!
Pleintiff, IN TEE CIRCUIT COURT OF
VS-
BALDWIN COUNTY, ALABAMA.

L. _D. OWEN ET ALS, AT L AW, NUMBER 1031.

TS DT LA IR BT, FOE WD, W, PTG

Defendants.

- ANSWER
Now come the Defendants, ea‘ch séparately and sever—
ally, :":_and for enswer to the Petition filed in this cause and to
sach and every count neveoé, separatfaly and severelly, say:
1. Not gui lty.

2. The allegatlons of the Petition are untrue.

@tomay for De?f d
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" BALDWIN COUSTY, ALABAMA.

ANSWER

E. COOTS,

Plaintiff,

D. OWEN ET ALS,

Defendants. %

IN THE CIRCULT COURT OF

AT LAW.  NUMBER 1031 .,
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iF ™=E CIRCUIT GOUR? OF

BALDW IR COUETY, M.&BAMA
AT TLAW,. HUMBER 10B81.

% ZOWEE, et ali,
befendants

P AT T BRI el i TS

How comes the Plaintiff, and for Demurrer to the E&OE’EIGE. s

TRANSFER T0 BQUITY by the Town of Bay Uinette, a linngelpal Corporatio
Ls D. Owen, as Hayor of Va3 Town of EBay ;*ﬁinatte, a Eﬁnieiya; Corgorat
E. Davidson, Q. J, Mapei, ¥axwell Reid, J. H. -Staeeﬁ and R. H;_ Stuard,
'as members of the Board of Aldermen of the Town of Be.;f xmﬁette, an& 8¢
e That -said éefendants have a full, aaec_z_ua.te and e.om&.s&e e remed

at Iaw,

2. That said motion has not shown that said defendands nave noﬁ

adeq_{;.ate and compledes remedy at law,

3, ®For that the motion is insufficisnt in presSenting an equity
based on the faets set forth in Paragrapns 2, 3 and 4, of said motion,

4. For that the averments of paragravhs 2, 3 and 4, of said
moticn do not econstituie an equiitable right, saehr é.s wonld authorize t
removal of a cause of purely legal .,ognizanve Zrom uﬁ.& a.E.W siae zc the
equity side of the docket. A s

5¢ For that 8sid motion ‘:.r:a“ mt care tg.e dai'endané:'s vm.f_a..ion-
of the Constitution of the Tnited S atns a.nn. -of-ghe S.ta'ae g,z._’" Algbama,,
as set forthr in PlainsifP's geht;.on, ' L

6. Eo faeiz are a.la.eged in nara.gre.uhs I'., .-2‘, Z, & wnc. 5 wh:.ch

Yo said aetion. : ) & o

7. That said movion fails to saf*’m:.ently a,s.aert a.nﬁ; sShow. an
equitable right of defense, | " |

8. That defendants have not saoa:m 1;m=u sa.lﬂ. lot 6, bhlock al, ‘of
Eand Land Company's addition %o mé‘; Town of Bay dinette 1is W fnin. an
area legally restricted %o s...cL.n"'”... mr,gzoses by & valid zoning
erdirance, _

9. PFor that sueh moiion aileging facts constita?,ing a 'go-cd‘

and equitable defense and praying for transfer t¢ Equlity lLocket does

not give right of removal as & matter of caar‘s-e.

) /9 far 74 57 Cﬁéwﬁ‘ & o X 5(3!5/ /;W:mdeo( ;7)/75'4?7/
P&s "oy S//cs e féé Ja//su?z

o, s;» y@h@ A
{56: /Oa/’fés -, Sord cnry _j/o /9 hJ 2
I Fov oot fhstOpunity Foils to supsr @Mfy Zsses

7%6' he mre')ﬂ.gw’{:s 070 ﬁb e MNdrgavze,
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CIRCUIT 02T
TS. . BATDWIW COTNTY
: L labama
L, . OWEN ET AL

The petitioner filed demurrsrs to the petiticn cf intervenvion

.2iled by the Town of Bay lMnette.

Demurrers & and Z to Paragraph 3 of this vetitiocn sustainéé;
The Town of Bay-ﬁinette excepts. o

Oréer=d vhat the petition Tor intervention by the Town of
Bay Minette be granted.

Pefition £iled by all cdefendants to transier the cause 10
the equity side of ke circuiv court.

Demurrers %o this petivion filed by petitioner.

The demurrers o the petition to tramsfer to eguity sustained.

The defendants excepnt to the ruling of the ccuri sustaining dempurrers.

Lear M¥rs. Duck:

Plezse enter foﬁ me on your trigl docket the zbove. Ir. Blackburn
end lup, Thompson will give you any other information you need ang will
probably assist you in wrizing your rminutes.

Yours sincerely,

R Y

P




. Lekoir Thompson ' | o 7_f3\\\\

K. E. CCOTS ¥s L. D. OWENS, ef al.

~ Seetion 6, Article I, Comstitution of ilabapa, 1901.

- "For be degrlve& of life, ;1ﬂerty or rogerty, ezcegt by ﬁue R
proeess ¢f law,™ ‘ _ _

léth-Amendmenz to the Gonst*uution cf the Unitec 3States:

 ®For snall any Snate deprive any person of 1life, liberty or S
proyerty without d&e rrocess of iaw™, e T

- 48% Avenue (mal anﬁ lavnéry Comiany vs. Johuson:

171 Ala, Ap. 470 - 54 So. 598.
BPhis case in discussing nuisance states: "The State’s power in
this respect, however, is limited ané confined by the Constitutional
provisions that the citizens shall not Bhereby unreasonably, arbi-
trarily, or without due process of law, be deprived of life, llherty,
or propertyT.

- . B. Shelby Johnson vs City of Hani svzlle, a manlcigal corg.,
8 Div., 359 - decided Mareh &, 1947 by the
SUEBaﬁB’GObRT OF ATABALA
Spring Term 13947 :

Justice Brown guoites from "Bassetit™in his work on‘'Zoning? observes,
THo munieipality is comselled By law %o enter into zoning. The State
enabling acts are permissive only. But if a munieipality decides to
zope it must follow ihe procedure .given in the State aet: otherwxse
its crd;naaee will be null and void.”™ {(page 31)

Hoxr can the exercise of property rights he left to the caprice, wrim
or esthetic sense of a sSpecial group of individwals who may objeat._
to the use of rroperty by & property owner of the rights fixed by
such ordinance or left unrestricted thereby. )Fenticosial ﬁbllEESS
Churen of Monitgomery v. Dunn et al., 27 30, 2& 561

WHEITE vs LUGUIRE FUNERAL COME 221 Ala 440 « 129 So. 84

{2) It does not Pollow the Legislature is Without power to comfer upon
munieipalities in this sitate the authority to epaet valid zoning ordi-
nances as provided by Code of 1923 section 1878.

Suen power wWas recognized in Longsacre v. Gity of iontgomery, 22 Ala
App. 820, 119 So. 598, certirorari denied withoud opinion in Xdx
218 Ala 2597, 119 So., 601. ‘

The ordinance there involved was condemred because of the arbitrary
diseretion conferred on other property owners Ho grant or to demy
t0 the owner of properity the vrivilege of using it for stated gurjposes,

Tne law of zoning in cities, inecluding the division of ifs terri tory
into residerce and business Aisfricés, is mainly the growtn of fue
peesent cenitury.

The authority therefor is found in the poliee power, The publie
health, safely, convenlence and general welfare all enter inic the
diffieult and delicate provlems eonfromtlng goning boards in laying
out such disitrictis.

A broad and comprehensize 3cheme worked out upon full inform tion by
competent aathcrity chi the zround is fhe natural order. The coures

in recogniticn of the legiitimaie governmeni funciions committed to
them, their suverior oguortanxty %o know and comsider all the varied
and confl:ct*ng interest invloved, to balance the burdens and benefits,

to iay out zoning dlstrlets with & view to the general welfare of

the eity, are slow to sei up their own opinions as against those
- charged with and in positicn to rightly perform such duty.



b 2 el
“EY¥TECOS 241, HOLrmmsg CHUrCcy o _EOI‘ITGQ&LRY DUEE o
27 So, Znd 961

(3} aq OTCinanee 80 fap it LeStripty absolnte- domingan op
OWner Ve the ip STOpept Waig # nisy iform Tale o2 &ction
and j Filicg tion Camnog pe lery 54 arbig Ary wili £ go Veruiyg
23Wea0p5 ¢

{¢} Yong, DLy opyg ne len p Dits btuléiﬂg of iferent
type op Size #h, CXistipn buiigy 58 i oap 5 ai *e'n*..,,-gig
4 Clagg AR a‘iaen“".}-. “strics dless gy ent Propery Cwner,
LR Cilnlty Obty 4, is LiCOngg « 10537 g5 710latiye thae
I*our‘:’:eam;h Suendmen g, Us gy uazzatratioa iteng i4 -
CMM‘“W SIZy op TROY &3 - =

e néial 20me gp :

*eCtion g Hse °X any btzilding
. " 1lng Svirigl _'g.ur;-_:uaas,. BEL 5 Y0ig

¥e zopj &6l ang p&rtieuiarly CUION Ghepens .

d




P d LAl W als

(3) An ordinance so far as it restricty absolute dominion of .
oWners over thoir property, should furnish uniform rule of action

and its application cannot be left vo arbitrary will of governiag
autno i biey, ' '

(4) Montgomery ordlmmnce wnlen prohipits building of & different
bype or slze from existing builalngs in an immediate vicinity in
a Class "A"™ presiventled district uwnless consent of property owners
in vieiniby is obtuined, is unoonstibtubtional as violative of the
Fourtesnth Amendment, U 8 ¢ A Constitubion Amendment 14,

CHARMAK v, CITY OF TROY ot ol = 241 Ala 637

“e . A State zoning Act, whicen requires that City Zoning regulations
be made according to plan, vonbemplates (it & smaller oiby's -
goveraing body, undertuking to deal witbh entire mabier of zoning,
sivall keep in view welfare of wnole oity, Gen, Acte 1985 P-1121 -

6, . 4 zoning ordinanee oreaving a single residential zone or o
distriet in & olty und penalizing erection or Wse of any building
therein for business, comueroial or inaustrial gurposes, HELD void
a8 violating Stute zoning act and parficularly seotion thereol re=-

Coyulring zoning regulations ik sccordance wibn compyehensi¥e plan,
Gen. Acts 19980 p.lldl par.d : :

LEARY ¥. ADANS et al - 226 Als 472

B, %honlng ordinances awi restriotions incldent 6o bhem must beaxr
sowme Ssubstantial relation to publie health, safety, worsls or
general welfare. Wen.Aots 1933 - p-58l.

WHITS v. LUQUIKE FUNSKAD HOKE 221 Ala 440 - 129 So. 84

In fixing boundaries of vomuwereial ani resivential districts, and
privileges avoorded tnerein, zoning aubtimorities of municipalities
mast cousider the trend oi developus nti. - o

'(2) It is,e0mmon:khowledga tmat din evar'grQWing'cities,7afaas;first
eocupiedaas regiuence property freguently undergo a transition and
beoome commerddal areus. Sueh cnwnges are tihe normal result of
growth, o

(9) In fixing ihe boundarios o0 comnerclial and of residence distriocts
- und tne privileges sccordsd tuerein, the zoning auithorities must
‘heeus conslder the trend of development, the purposes£er which

valued of propexrty are decreasing or incresasing, Zoned must ve

daid out wath sowe regaxd to the future,

BUCLID ¥. AMBLER - ALR 64 - LOL6

Regulavions sougit to ve .imposed by laws or ordimnces must have &
real or substantlal bearing upon the public healéh, publio safety,
pablic worals, or general public welfare, and a velief, no watter .
now fervently or widely entertained, toat Munioeipal Aubtnorities cun
assexrt some sort of communal conbrol over privately owned land, i
&% variance with the fundsmental nature of private ownersinip and in
derogation of the profeciion of private ownersiiip.

ALABANA APIFEALS 1913 _ : _ ,
Statubes grunting power Lo municipal coxrporsivlons are sbrietly

construed, and any reasonable doubt as t0 existance of powers must be

rasolved against municipalivies., Ixparte Rowe, 59 So 69 ~ 4 ala ADp 204,



A Zoning oxdinsnce Ofeduiﬂg single regsidential zone or
aistriod in ity and penalizing erectlon or use of auy building
tnerein Lor business, gommereial or industrial purposes, heid VOID
as violating State zoning Aet and particularly section thaersof,
reqairlng zonlng reguxablons in aeaoruauoe with eouprenensive plan,

"_éfj__ ' ALL & S0 DIGES?T Key 110 - ALA Al 1921
. .} o Swith ve, Town of Eclseotic o g,a S0 R/
Ce Heakd publicavion of o;uiu&uce 0 he m@udator ,Abut reeorulng

- ai ordlnanoe e rELY. GLLe0Toxy,

KUBANK VS RICHMOND (Va 1u;a) 226 U 8 137 - & 1 14 156 |
42 L R A (N 8) L123
BATON VS VILLAGE OF SOUTL ORANGE (N.J. Sup.1925)130 Ao 362,

CONSTITUTION OF THL UHITED STATES - Revised aid Anotuisd.
{Senate Doouwent 232 « 74bu Congress - 2nd Sesagion})
~{Annotations of onges deoided by tue uupreme bouft ot Gtne
United Staten to January 1, lvd8 - Page 647:

YA requiremweunt in a A0oning ordinauce Lnab toe GOuaent of
owners of two-tuiras of e Property within 400 feebt of tne
8its oL & proposed philantropilc howe be chiained is
repugunant to the due procoss olauae.” Wmanlngton kx rel
seatule Titie Trust Co., v. Roberge, 8Vo U § 116 {1928) .

REVOCATION OF (BRMIT - ¢ J 38 - ¥
Where the statbue providing for bne i3siance of permits

io; the erection or walntenance ol u garage does not expressly confer
& power of revoeation, it eannot be revoked where it nas been lawfully

ranted and acted on and the licensee has violated no law ov regulaivions,
%General Baking Co. v8 Bosbon 3t Commissioners 242 Mass 194 - 136 KE 245)
yartiaularly in the absence of nouvice or hearing (Gen. Baking Co. supra)
Wihers hy resolution oi a wunigipal Gouncil, a permit has besin grantea for
the ereation of a ifilliing statlon and garage, the councll will not be
peviaitted to revoke the permit after tne party to wonom it is granted has
expended money tinereonunless there i3 some cnange in e use or additional
inforuation to the counsil snowing Ganger to the health and safety of
wiien its mewbers wexe not inforwmsd al whe tiwme of the regolution,

Pratt vs Denver ~ 7& Colo. 61, 209 ;aclfxo 509, '
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REIATED DECISIOHS |

Ads app 1924 CELTLETE  R T B

Oraiuances musy ve clear, cerwsia and auly .romulgaved.
Green ¥. City or Llewopolis 181 So osy - &0 Ala App 13

fert{. deu IEx rarve Greesn 101 So 331 - sil Ala olo

Ala 4930

in ii1xing woundaries oi commercial ama resiaenivial uisstrices,
anG privileges accoordea tanerein, zoaing autnorivles of a muuicipalivy
wust coasiuer irend ox aevelopmens - Walue v. Luyuire Funersl Home
izY So ot =~ Zel Ala «40.
Adlz 1939 : -

Zoning ordipance ank resuwricuLious iluciuent vOo Tueld Wust THKE.
EZ Lear sowe relavion 10 puerlic Lealin, sSaieuy, wOIlals Or generad
wedbiare.  Gen. Acus L8205 D-OS4 - leary v. Adams 147 So 391

zzo Ala «Vz.

Ala ALy 4i%zc

Cruinauce prouiviviung consuyructvlon o colusercial duirluing
eitept wity CcOuselu O LwO-Tallds oI &m proeruy Owuers, and unanimous _
consenu or aqjoining owners - nLeld unconsviwavionai. U S CONST, 4MBEND.1£)
Longeonore v. Cluvy oi scitgomery 419 S0 999 - 22 Ata Agp o0 - Cers.
cecied {(182%) L1 So o0l - cio Lia 957.

QUO Liilg LroW wie LOugsalX e gase:

"Seg.d of twe zowniung orclimance oi wue Cliy oz somuzomery, avove
quooed, Seaws L0 Wi VO iall girecitly wuuer wie S&L 01 wne isun Asendmeny
01 uwee Consuvitueion oI tne United Suates in we same Zay @i L0 LS suine
eLvens &3 Tue winlceli&l ecaciuweni Wiscussed ip Loe O0plelon iu TuE CAse
oz City Of «Ouvgomery v. Wess {1e2? Aia 3Ll ~ 42 So 1,000) Tne views
cxXyreSsew ain tue O.inicn in topat case Oy une aukreme Coart oxr Alavama,
wnlen are conwvrolliing w,0n US, abpear 4eVel L0 Lave Ueen changed.

"An oruiuznce, and OI Course any part o0i an @reinance... 0%
a Citcy Lz X Lo be delu, wast oe lmparvial anc general in 1i3s
operation; so rar as iv resuvrices utae aovsolave Gowminion or the owner
over 1us propertvy, 1iv snould IuTulisSi e wairozw rule or action and ius
applicavion camoi ve lers t0 the ardiirary will of tone goveraing althor-
ities. Orainances wpnicn invest a City Council{znc we may inveryolate
acjoining progerty owners) wicn & aiscretion whicn is purely arsivrary,
ant wnich wmay ove exercised in tne inverest of & ravored Iew, are un=-
reasonadle «unc invalid.”
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IN RE COOTS CASE

A.LA, AP 1912 -
- Statutes grant:.ng power to Munlclpal Corporatlons
- are strictly construed, and any reascnable doubt as ‘o existence
of power must be resol'a'ed against munieipality, Exparte Rowe,
09 So 69, 4 Ala Ap 254,

.AJa 193 5=
A muniecipal corporation pessesses such power as the
legislature confers wpon it., Casey v. City of Haleyville
16l S50 496 - 230 Ala 401. '

LA APPBALS 1914 - '

An ordinance by a Municipal Corporation violatdie
0f the provisions of a legislative act is void., Bloomfield v,
Thomps3on, 11 Orleans App 319,

THORETOR Vs MeDONALD - 218 Ala 1680 - 117 So 643

Ordinance of City of Carbor Hill establishing Fire
Limits and presceribing character of buildings to be erected
within linmits, hedd invalid as confliceting with CODE 1923
Seec, 2012 (Munieipal Corporations)

G’EE. ACTS 1935 - P&ger llal, Pp-ao

A zoning ordinance creating & single residential
zone or distriet in City and penalizing erection of use of
-any building therein for buginess, commercial or indugtrial
purposes, held void as violating State Zoning Aet and parti-
cularly section thereof requiring zoning regulations in
accordance with comprenhensive plan,

VILLAGE CF BUCLID, OHIO, v. AMBLER REALTY COC,

N T A munlcipality may not, under the guise of the Folice
power, arbitrarily divert property from its appropriate and

- 108t economical uses, or diminish its value by imposing .

restrietions which have nc other basis than the mmmmixry

momertary taste of the public authorities,

The enactment of a zoning ordirnance and other similar
crdinances under color of autbhority while outstanding, create
& substantial cloud on the title of the property and the
only adequate relief is a decree asseritaining and declaring
their invalidity and canceling the elcoud.
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Bonnagan & Tabor V. E‘Jooﬁ. - 49 ila 242- -

ST Sueh dem&rrer doea n0%. com W.r..thlll the req,uis:ttz.ona
RET -ai' the smtute. Az
SRR i% merely declares: ‘i‘be @lease are insufficient in la.w. :
f‘m.s is not enocugh. It should ‘state specifieally the ground: of
“objection, why the pleas are. muffzelent 3o that the court o
L {_cmﬂ.ﬁ see 2t once what amendment, if ary ecoxid be made,
S Such demrrers are mot %0 be allowed, and it i8 the &&‘53 '
s of ‘a:he Court so overrule {uels Eose aﬁ.ﬁitloml e:nt.;tat.,.ons, R
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residence of lirs. Gasque ¥eMillan, which is oceupied by her. There
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at the szid locztion in the maenner outlinsd aboye should be per

marently and perpetuzlly enjoineé which relisef cannot be given or

granted except Iin znd by a Court of Foulty.
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CO0E ws. OWEN ET AL
Circuit Court,

Baléwin County, Alabama
Iaw Side. :

It is hereby ordered that the above styled czuse be, and it hereby

~ig set for hearing at Bay Minette, Alsbama on Tuesday morming, January

© 20th, 1948 at Ten 4. M.

The Clerk is ordered to netify all interestsd parties cf the specisal
setting of this case.

- Tgsued this the 30tk day of December, 1947.




J.B.BLACKBURN
ATTORNEY AT LAW

BAY MINETTE,ALABAMA,

- AUGUST 9, 1947

Fudge F. W. Hare

©. . Monroeville, Al abema

. Dzar Jﬁdge :-.'T:'L'are:;

When !ir. ”‘hczmpson end I were in Monroevllle someume
ago in connection with the case of R. E. Coots vs. L. D. Owen et
' els, I told him on the way back that I wanted to amend my demurrer
by aﬁ.d:z.ng additional grounds which I have done, Wh_ch ars grounds
17, 18 and 19. _

_ _ The’ demurrer to the petition for writ of mandsmus in
~this case presents several principal propositions, which are as fol-~
- lows: -

1. The invariable test by which the party applying
foer =2 memdamus is determined is to inguire, first, whether he has
a ¢lear legal right; and if he has, then, secondly, whether thers
is any other adequate remedy to whick he can resort to enforee his

: “pizht.  Withers-vs. State, 36 Ala.. :250. ~..Speed vs. Cocke, 57 Ala. _209'__ i

In this case the Petitioner has attached to his petit-
ion a2 copy of Ordinance Number 433 of the Town of Bay Minette. Sub-
. section B of Section 10 of this ordinsance regds as follows: "It —
. shall be unlawful for any person to erect any residence or building.
‘of any kind within the corporate limits or outside of the f}.re 1im-
- 1ts nearser than ten feet to the sidewalk."

Section 15 of the ordinance resds as follows: ™Fhe

invalidating of one or more provisions of this ordlnance shal‘l not

- affect otaer valid provi sions hereof.”

o As Peti‘alone* has made the ordlnance refer‘ved to gbove
a part of the petition filed by him, he must show that he has com-
plied with all of the temms and provisions thereof. Unless he does -
50, he does not show a clear legel right to the thing demeanded. This -
1g pointed out by the Defendanis® demurrer and we respectfully sub-
mit that this demurrer should be sustained. He must clearly sllege
that the building which he proposes to erect is not located within
ten fset of the sidewalk, &s provided in and by Sub-section B of Sec-
tion 10 of the said ordinsrice. He has not made sueh sllegation in
‘his petition and without it, it is subject to the Defendants® demur-
reT.




J.B.BLACKBURN
ATTORNEY AT LAW

BAY MINETTE,ALABAMA

Page 2
Judge F. W. Hare

o August 9, 1947

s T

5. This sait hes been filed against L. D. Owem, as

' -'Mayo'r, end sgainst #ll of the members of the Town Council of the

. Town of Bay Minette, Alabama. The members of the Town Coumcil
are not proper parties; therecfore, there is a misjoinder of par-
ties defendant and the petition is also subject to the demurrer
which points out this defect.

' %, As pointed out in the rule of law first sbove
~eited, a pertinent inquiry in such matters is whether there is
eny other adeguate remedy to which Petitioner can resort. He has
a right to ask for a mandatory injunction oxr to file & petition
- por 2 declaratory judgment. AS he has such other, full, adequate
 end complete remedies, he has further failed to show a clear 1e-
‘gal right to the thing denanded. -

S &, ihere is nothing in the petition whi ch has been
£{1ed in tuis cause to show whether the Petitioner intends to Dpro-

. esed on the Law Side or on the BEquity Side of the Court. The pe- :
- tition is addressed to the Judge of" the-Court, -but-mot ‘to 8nY DaT-. ...

+ioular side; however, it was filed by the Clerk esnd has Deen dock~
eted on the Law Side of the Court. In Petitioner's Preyer for

- Relief, the following is found:¥...and if it be deemed proper dY

the Court to refrain from interfering with Petitioner in the con- -

o struction and erection of said building®. This is, in effect, a

~prayer for &n injunction or restraining order. This caznot be
“granted by a Law Court. Groungs Numbered 17, 18 and 19 of the

. Defendants! demurrer point out this defect and, as the petition

dces not sllege any facts to entitle the Petitioner to such -injunct-'--_-‘-"'
tion or restraining order, these grounds of demurrer are elso well

. ta}g@ﬂ al":.,,d sho_‘:ﬂ d. be.susd sin-ede -

Mrs. Duck will mail you the file and docketb sheet.

| Very truly yours, _

7. [B. BLACKBURN. \j

JBB:MLE | _ :

Copy: Mr. C. Lenoir Thompson
Attorney at Law '
Bay Minette, Alabama

ERRPRSI———G



C. LeNoir Thompson

R. B. COOTS vs L. D. OWENS, et al.

‘Seetion 6, Article 1, Constitution of Alabama, 1901.

THor be deprived of 1ife, liberty or progerty, except by due
process of law.™

14th amepdment to the Constitution of the United States:

 Uor shall any State deprive any perscn of life, liberty ox
progerty without due process of law™,

‘1s% Avenue C@al and laundry Company vs. Johnson:

171 4la., Ap. 470 - 54 BSo. 598.
"mpis case in discussing nulsance states: "The State’s power in -
this respect, however, is limited and confined by the Constituticnal
provisions thet the citizens snall not Bhereby unreasonably, arbi-
trarily, or without due process of law, be deprived of iife, liberty,
or grcperty®.

R. Shelby Jonnson vs City of Hunisville, a municipal corp., L s SR
8 Div. 359 - decided Larch ©, 1947 by the
' ' SUZRELE COURT OF ALABAWA
Spring Term 1947

Justice Brown quotes from “Bassett™in his work on'Zoring' observes,
"o munieipality is compelled by law to enter into zoning. The State
enabling acts are permissive only. But if a munleipalily decides to
zone it must follow the yrocedure given in the State act: otherwise

its ordinznce will be null and void.® (page 31)

Tor can the exercise of groperty rights be left to the caprice, waim
or esthetic sense of a special group of individuals who may object
4o tne wse of property by a property owner of the rights fixed by
‘sueh ordinance or left unrestricted theredy.Fenticcstal Hoiiness
Churen of montgomery v. Dunn et al., 27 So, 24 561

=

WHITE ve LUQUIRE FUTERAL HOUE 221 Ala 440 - 129 So. 84

(2) It does not follow the Legislature is Without vower to confer upon
Crmunicipalities in this state the autnority To enact vaiid zoning ordi-
nances as provided by Code of 1923 section 1378.

Suen power was recognized in Longsaore v. City of szontzomery, 22 ila
Lgp. 620, 119 So. 539, certirorari denied without opinion in =
. 218 4la 587, 119 So. 60C1. '

The ordinznce there involved was condemned because of the arbitrary
‘diseretion conferred on other proyerty owners to grant or to deny
to the owner of proyerty the rrivilege of using it for stated Lurposes.

The law of zoning in c¢ities, including tne division of its territory
into residence and business distriets, is meinly the growth of Tue
- peesent century.

The autoority therefor is found in the yolice power. The publice

‘health, safety, convenience anG gsneral welfare ali snier inse tae

gifficult snd delicate problems conironiing zonring boards in laying
‘out such districis.

A broad end comprehensi¥e sScheme worked out ugon full informztion by
 competent authority oh the ground is the natural order. The cornrts
_in recognition of the legitimate goverrment functions committed to
"them, their superior opportunity to know and consider ail the varied
and -conflicting interest invloved, to bvalance the burdens and benefits,
" tc lay out zoning districts witn a view to the general welfare of
the.city, are siow %o set up taelr owa opinlons as against Those
eharzed with aad in position to rightly pexrform sueh duty.

e
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| SENTECCSTAL HOLINESS CHUECE 0f kONPGOLIEY v. IUSE ET
- | - 27 So. Znd 361

{3} iz ordimance so far as it restricte absclute dominion of
owners over their yroperty, should farnish mniforz rule of aesion
2o i%s agplication cannod be leftv To ardlirary will of goveraing
SQULNO L Gles. :

{2} Homégomery orwlmmnes wrien pronivits building of & cifrerent
bype or size Irom existing Dulldings ix an immeciate vielnity in

& Class "A" resicentlel uistried unless consent of Lroperisy owaers
im ovieinliy is obiwimed, is uncomsiisustional &5 violasive oXx tae
Fourtesndth Amsndamends U 8 U 4 Consiitution Amendmens id.

CHARKAR Vo GITY OF TROY e% 4L = 341 ila 637

&e 4 State zoming Act, whica reguires hed City Zoning regulasions
be mede according to blan, conbexplates tmi & cmmller oity's

- governing body, asdsriuxing 0 deal witn enbire smabier of zoning,
Cbhell Ke<p in view weifare of wnole ¢ity. Gen. icbs 1935 I-illl

©. & ZOning oOrdimmnees greavting & sisgie residential zone or
Gistrictd in & oity =znd penalising erecilon or ise of any building

wnerein I0r business, comiercial or ilnusbtrial purpoees, HELE void

&8 Vivlating Stute 20niog ael and partiscuiarly sSection Weredi re-
Yuiring zoning regalatlons 12 accorusnce wita CompTehensi¥e plan.
Genie AHCGE 1958 pl.ilill par.d

IE&KY Ve ADARS et al - 226 Ala 472

Do Loming ordinanges ene restriotions inmeidens o ther BuSt bear
Some SubsLntial relatlon b0 public healitu, salety, worzls or
gensral welfare, Gen.icts 1vE23 - p-581.

WEIES v. IUGUINE FUlEHALAL HOEE 231 i1la 440 - 1329 So. 54

'30 ' ) . ’ - -

In £ixing boundaries of coumwerclal amt resicential &isitricts, und
- briviieges acoOrsdsd inerein, zoning auboriiies of ounicipalibies
. swst consider toe trepd of dmveloiss nd.

{8} It is vomnon xnowledge vumat in evVer growing oiiics, areas Lirsh
occupded a8 residence propersy Lreguently uwnderpo 3 Lrainsition and
begome COINerdial QreisS. Such foxnges are tone nor@sl resuls of
2rogtia. -

(o) In Pizisg e voundwries o couugreial wid of resldemee uwistriess
une we priviieged accorded wuwerelsn, e 20nlny auEnoriiies mush

Deeds vousiuer we trend of development, the parposes dor-which
Values of properiy are Cecreading Or inCressSing. LOnes wuSi be

daid oul with Some regaré $0 whe Iuiure.

BUCLID ¥, AMBIZR - 4LR 5% = 1016

Hegulatlons sougnt 10 be laposeld by lawsd or ordimmrces must heve a
Feal Or Subdsantiol besrinmg wpon btae public health, pubiie sufsty,
BALLLC moralis, or gemeral public weifare, and a velief, no watter
noW IerXventily Oor widely entertainel, timi Munleipal Auinorities eun
a53ert some Sordt of communAl CORVYGL OVer Lrivuiely OWNeU iand, Le
al Varlsnce willh e Jundesmenital Lature OL yrivaie OwnersSnip and in
Cerogsiion of we prefeciiocn 0f private Uwaersinip.

ALABAYA AFIEALS 1013 : _

Statubes granbing power 0 municipal corporaiious are ostricetliy
CoORsLIUGH, sus &Ny Ieasonelie UOTRE 43 W0 existanee of powers aust be _
re8olved Lgainst wmanleipaliviesS. Zxparie Zows, 59 S0 oY - 4 ala Ap w0%e
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IN gg: R. B. COOTS VS L. D. OWEKS, et al

4:3 C. Jde 245 - CONSENT OF OTHER FROPERTY OWEERS.

| Since the police power of a municipal corporation cammot be
exercised for the bemefit of particular indivuals or classes, it
hes been held that regulations or ord.ina.ncés requiring tae consent
of property owners or a sSpec ified p-ercentage thereof, in the vicinitg,‘

for the erection, alteration or use of particular kinds of buildings
maintenance of a
or for theVparticular business, are IRVALID on the groands that suck

is '_a delegafion of the govermmental power to pﬁ:ivate eitizens, ahd

4that such regulations &prive the agp&icanf of the equal protection

.o:f; the law, a.ndv?tieir property witﬁbxi% 5..118. proeess of the law.
{4nnctatioz 46) BY THE OERWEEIMIH“G WEIGHT COF AUTHORITY,

with scarcely any decisions to the contrary, such legislation is orxxk
invelid. It is the fundamental right of government %o restriet for
the public good the use of private property by tae individuzl owning
it, and this is included in the term police power, +he exercise of
which is seen in regulations of the cnstroction of buildings for the
safety of the public and of the prohibition against certain kinds of
business to preserve public health, But 2il regulations must be
reasonable, general and uniform, and the power musSt he exercised by
+the legislatiwe body directly and not be delegated to any individual.
“TIBREFQORS, an ordinance which prohibits the erecticn of a public
garage in the residenee portion of a eity, without the consent of

the owners pf adjoining lards is unreasonable, is not uniform and is
g delegation of power to the adjoining owners, of power whieh can be
‘wxwE exercised only by the dnly econstituted legislative bedy.

By it an cwner of land mey be restricted in a —artienlar wse of his

- land for & particular purpose by his failure to obtain the consent

- of his neighbor, either because of the arbitrary will or caprice of
~ his peighbor, or because he is inaccessible or hostile, or for any
reason indifferent. The adjoining owner and not the Council maxeS
the ordinance effective, The liberty to erect the garage, is granted
or withheld not by the City, or any of its officers, but by souse
‘one or more of the owners of property adjoining the land on which
the garage is %o be erected. This is unreasonable and an nawarranted

- ‘@elegation of legislative power., = Dangel v. Williams, il Del. ch. 213

216 - - 99 A 84 - Cited as a Ruling Case.
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R. B. COOTS ) T TEE CIRCUIT COURT OF
i
PLATTTIEE %( BAIDWI™ COUNTY, &LABAIA
_ ’ I
VS ) AT LAW V0. 1031
: - il
L. D. OWE'S, EMAVUSL DAVILSOY, i PRTITION FOR MAWDALUS
0. J. MAVCT, MAXWELL REID, )
5. B, STACEY AYD R. H. STUERT
: A
DEFAVDANTS i
, Y (

~ow comes the Plaintiff and amenGs the summeons and
compleint, heretofore filed in this cause by substituting & party
jefendant so that said Summons and Complaint shall read &s follows:
STLTE OF ALASAMA
 BATDWIW COUNTY
TO Ay SHERIFF OF THE STATE OF ATABAMA, GREZTT™GS®
' WE COoMua™D YOU THAT voU SUKMOTS L. D.AOWEVS, A5 MAYOR
OF THE TOoW OF BAY LIVETTE, ALABAME, vn EMANURL DAVIDSOW, Q. J.
MANCT, MAXWELL RiID, J. H. STACEY 2D R. H. STUART AS WMEMBERS OF
~ THE BOARD OF ALDERMEN OF TEZ TQWT OF BAY MTCATTE, ALABAME,
to be andé &ppesr beforé the Judze of the gireuwit Court of

" Baldwin County, siabama , Within‘thirty days after service of
summons &nd complaint lately exhibited by R. Z. Coots, and against

them end esch of them, further %o 4o end perform whet the said

Juage shall order ard direct in thelr bepalr apd this the

]

__aefendarts shell in mo wise omit under penality of law. ANVD we

commend theat you return this writ with your execution therecn, to

our said Court jpmediately upon -the axecution thereof.

_ TITrESS, ALICE J. TUCK, Register of taid Court this
the 3 ( day of /) s 1947. |

. ' . Cgfkéi,{ §7 i£2¢AL~<,4£T\
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yo- The Hornorable Fprancis W. Hare, Judge of the gircuit Court of

Baldwin Couniy, Llabame:
Your Detitiorer, R. =+ Yoots of Iay Winette, slsbema, Showelh:
1. That Petitioner is & citizer of the utate of Alapame &nd is

over the age of twenty-cne years, arnd is a resident of the town oi Eay

That L. D. Cwens, 18 Mayor of the town of Bay iinette, Llaband
end that Zmenuel Davidson, 0. J. Manci, Maxweil meid, J. H. Stacey and
R, H. styart are memnbers of'thé bvoari of ildermen, which is the goveim~
irg bbdy of the Town of Bay Winette, Baidwin Couniy, Liepans; anrd that
said Mayvor and mempers of the Board of ildermer &re each over the &ze

of twenty-one years, ard reside in the Town of Bay Hinette,. ilabema.

ot

o, Petitioner &vers ard shows unto the Court that he is the

o

owner, ir fee simple of 1ot rumber gix in Zlock 31 of Hend Lana Compa-
ny's additior to the town of 3ay Wirette, Baldwir County, &labeme, WhicCh
c2id lot is situsted in the worthwest corner of second Street and Fhite
Avénue, and upon which property Petitiomer is desirous to erect & Iire-
proof garaze building in which to operete a machine shop and repair
- service.

ind Petitiorer avers that sald building is to house & meces~
sery service to the community ané to the Veterans' Housing and Puip=~
Wood Program.

_5. That heretofore.and approximetely on the 91h day of
‘October-lgéﬁ, Petitionar corntacted said officials of the Town of Eay
Mirette, and filed with the Town of Bay Hinette and its duiy guglified

officers, plans and specificatioms accepteble to the Towr of Day Minette,

Alabzma, Petitioner alsgo obtaired authority or prioriiy from the

Civiiien Production Boesrd of the Urmited States of imerice, beirg

[T)

authorization Mo. £=~6-1517 for the conetruction of szid bullding. Seid
plans were duly 2rd regulsrly approved by the mayor of the Tow- of Day
Minette. That said building was to cost en estimzted sum of %4 ,000.00.
Tt wes to be approximetely 40 feet by 5% feet, with 2 jean-to adaition

of 25 feet by 40 feet, and was to be of cormcrete bigek construction

with metal roof.

r

That on sa&id 9th d&y o Qetober, there wes issued to

Pet

bt

tiorner & peranit to corstruct szii buiiding, whicn pernit was im
=g

words ard figures as follows: to=-wit:

wl-




BT EE: A = e TT AL
SN oL OF BAY mIMelld
™A i T STTW.D TE AN snfra
DAY I T i, :;.;;.:‘:...E.cm"i.&

getober 9, 1948

¥r. R. ®. Cootg,
Bay llinette, sliabapa

Lear iir. Coots:

Permission is hereby grawtad to you to erect 2 zaragze bulld-
ing 407 x 50" to be comnstructed of concrete bloseks with a tirp roof with
a £4'x407 shed to be covered with Tin, situzted orn the "orih sice of
said buildirg om Lot &, Biock Z1 ir the Hard _and Compary's iAddition
%o the Lown of Ezy hvﬂe+t,, accorairg To the appiication filed Ly you
“with the Town of Fay Hinetie.

Very truly yours,

-y -~ - . e ey
TN O BAY IMAETTEH
[ M ™ RS
(sigmed) L. Do usr

Tnazt 21l terms of seid permit were met by seid “etitiorner.

Py

4. That or December 3, 1946 at a regulaer meeting of said

¥

Board of Aldermen, certzin property ow-ers a-d residerts of the

e

"

11é

Jbe
Gu

id o™ n

s was beirg comstructed, appeared

b3
v
£

neighborhood ir whie
and protested orally to the Town of Zgy ilinette the erection of said
‘buildirg, avd as = ;esuit 2 motior wes offersd ard passed by said

Board of Alderumen, revokirg your petitiorer's buildirg pernit; said

aetion of the Board of Aldermer being recorded i~ the amirutes of the

~aforesgid reguler meeting, and read ir part as Iol.iowWs
"A iarge rnumber of ~5 came belore the Coumncil to
orotest R. . Cootls bu*-*'ng & garage i the rezidernt-
iel sectiun of Zecom ragt. Lfter hearirg tTheir

. piotests &nd the uOvail dizcussing the npetter, Council-

man Siacey made & moTlon that the Courcil pass &
nmegoliution revoring mr. Coots! building perait. Council-
man Reid saconded the wmotion and the same wis urérimsus-
iy carri=d." '
5. Your Petiticner avers that he bhad r»o motice of such

nearing untll rotified orslly on Decearber 4, 1946 by J. E. Biackburn,

Attorrey fo; the Town of Bey Hinette, ilzbhemz, To ceacse ar»d desist
cons uruct*on on saia building, not withstanding

*
Petitiorer had expsrded approximstely the sum of $£,000.00 ir labor

comstruction of se2id vuilling i- zccordanc
the Town of Bey liretie, in s

8. That upom wrotest to seid officials of the Towr of




e uhe Meyvor-

for a hearirg. Szid =
1947 at 7:20 P. .
There Petitloner wes informed ors.ly by the ildermer presiding, the

czid Town attormey had GLeen imstructed by The Board of Aldera@men of

Towr of Bay Winetle to notify PetitiomerX of sazid revocailor of his-
Building Pernl®, awd such irstructions Were heraty confirmed; thet

;ith Ordinance wumber £3% of the Town of Bay ilinetie, ilabame eract

Hay 6, L1941, which resds in vart:

{a) To erect or repair :»y ©ill boaXs, S

noard, store buiilirg, f£iliing stetion, autonobi
r type of build wng t» be uszd tc house bottii
other commel cial businesesess within the COT?OTGL&
jde of the TiTe iimitsof the Town of 287 Wire
s srson Tirst cobtair 2 writte~ persmiss

_J

hn

the nro“eruy oWrers uithzﬂ 8 rTzdius of
or 1ol Lires of the iot whereon stch bul
0 oe er PCtod with or without corsert
T i
a]e!
e
i P

Q
ol
[LU (]

O R S I L

33

W

IeYalal

(=
1,000 ;eet of propeTiy owmed by ne To o
used Tor school pPUrposSes Tt shalli be un 1awl
,oissue & permit Tor ereeulon or repair of B
to be used f-r o omm erbw@W purpnses withir 1, 000 Tee 1
of said school DTO uerty. This section sbe': rnot 27
huilding to o T

fod
td Q0
ct
(8]
w

I

used as a Fost gftice.

¢
ct
v
4

7. Petitioner avers ard shows To the Coubt

nich Petitiore

=

houses &re lgcated on-SeconG street ir the biock in
hegen comstruction of said puiidings; ore house , VouT Tetitiorer oOWrE

T

the other being 8CYOSS the stroet ard at the fur erd of The brock £

the

-
20

1 f

=y

site of Petitioner®s puiidirg. It is further showr that Petitiorer’'s

|“"
OQ

Ld site is in the first biock adjoiring the Tire limits, as 8

‘ -

4o

bu

4

et

forth in said zorning Ordirence number 433 of the Town of Eay dinette,

Alabama,.

g8, That &s shown DY cgid sction of the Board of Alce!

of the Town of Eay Minette, as recorded ir +the pirutes of the re gular

meating of DecembeT F, 1945, supra: there was denied Petiticomer, the

right to complete the erection of his building or his property for
nurpose of usirg same to conduct his busiress of machine £hop &rd

4
o
[l

ir work, ard PetitiomeT avers that said ordar oOT acthbon 1is &n

er
arpitrery interference with tre rizhts of nrivate property granted

Petitioner © the Conestitution of slabame énd of the Urited states

Arericéa.

ck
=

tn



»

¢. Pecvitioner further avers that said QOrdinarnce "o, 432, is

inveiid, ireasmuch as said Ordinarce vurported to establish Buildirg

zones, vet wes rnot advertised as expr 1y directed for such Jrdirances by

o

3]

gction 1879 of the Coce cof Alsbama of 1923.

g. Petitiormer further avers that he is row ready ard has been
ready, willing and able at 2ll times To comply with ary reasoreble terms
and corditiors imposed by seid Towrn of Bay ﬁipette;'for the issuvarce of
_its Peruit, but avers that he has comp lled witk all of the sfatues and
_Ordinances. of the Town.of Bay-dinetie, to entitle it to have issued to -
him & buildibg permit:to ccnstrﬁct the building involved, and that only

o

the guestion irnvelved as to the issuvarce of seid pernit and as to the denial

n

“thereof, is &s set forth in the mirutes of said meetins of the Board of
‘ildermen of Bay Uinette, ard thet the portiom of Ordinance number 435 of

the 1941 Code of Ordimnances of the Town of Bey idinette, $1éb€me,_is the

applicable Ordirarce of the Town of Bay iinette, con**o’li.zftne rizht of
s5id Board of asliermen to dery e permit to Petitiorner and that wo other

Ordirances are applicable or relate thersto except Ordirarces as to types

o

of building, method of construction, ete., with which this Petitiorer
has &ompiied,

Q

rer prays for-alil orders and
proceedings necessary herein end that a Writ of iendamus issue in the
vremises to each of the defendarts, commanding and reguiring them, &nc
geach of them; respectively, or in the slternetive to such of s&id
deferdants s may be proper to issue to Petlitioner & proper perait to
erect said building on said property owred by Petitioner, &s above

med proper by the Court, to refrain from interfering

o))
(]

described, and if
with Petitiorer in the consiruction and erection of se2id building.
AVD if Petitiorer is in any merner mistaken i the reliel here-
in prayed for, ther he prays for such, further, different and genrneral
relief as ir equity &nd good cornscience the Court mey deem meet arnd proper

to grent.

: ZTT0r BEY #0n PEZTIOGR

Attached- | / /
Certified Copy of Ordirance “o. 4%
Certified Excerp?t of iirutes of

Tz

Aiderisen of December &, 1

32— Marked Zxhibit VAT
egular meetin of mayor amd Soard of
1946~ narked Ixhibit vB©
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City of nua&mwilkﬁg
g municlpel €0PPe,

CAvpeal Drom 4@@1@93 Lirenlt wamrt§
In *@hity.
BROWY, JUSTICE.

Thie sppesl is by th&.a@mglaiﬁaa% from & Tinal deeree of
the eiresit cours, in equity, dismissing his 511l filed spainst
the City of Hunteville, & munielpsl corporztion, to restraln and
enjoin the defendant f?@ﬁ‘aﬁfﬁfﬁiag Ordinance Bo. 66-F, adopted
..8od aporoved on ﬁhe ?Qwﬁ ﬁf avmmhwrﬁ a§¢59 m@ﬁimg 8 segment in
the City of Funisville ther t@?0¢e anzoned, = and w1 tthin tbe fole

lowing boundasries:



Ze

#5311 thet pert of the CITy of Hunisville, Hadison County,
ilebame, owbraced within the fa&lﬁwing-bmma%azias,'%im% Beginning
et & point on the north sergin of Half street, sald point beling
the sonthesst cormer of Lot three (3) Block two hundred and thire
teen (2137 according to Quigley's Hep of the City of Pungs ?ill@;
thence Morth SHe-1/2 degrees sast slong the north =argin of Eal?f
ctpeat 281 feet to & point on the east mergln of Framklin Street,
gaid poirnt baing loested on the west boundsry of Lot Pive {5}
Block twe hundred elpght (208} ﬁﬂ@@fﬁ;&grﬁn the Jonesg %@g of the
Cisy of Bunbeviils, phence sonth 33-1/2 degrees sast aiang the

east marpin of Franklin Sirest 230 faet to the intersectisn of the

eget mergin of Franklin Strest snd the Horth merginm of Townsend
3trent, thenee Horth 5%»113_6@gr@¢s_ea$t_alaﬂg_thﬁiﬁ@gﬁh_gﬁ:ﬁiﬁ of
rorncend Sireet with the esst margin of South Greene Street; ihence
Soukh 33-&!2 gegrees sask 510 feet to a point st the olity 1imits @?
the City of Euntsville, spid point being the southwest cormer of
1ot Iwenty-zix (26} of the Cramer fddiition fo the City of Huntse
ville, scesrding to %&iglwy g map of Lhe uiky of Bunbsville,

thenee along the olty limite of the City of ﬁamtavillé, aouth
S6w1/2 dagrees west 870 fazet te 2 point on the sonth boundsyry of
the eity limits 1% feet szstwardly from the intergection of
ofison Strest with ihe South boundary of the eity limitsy thenﬁa'

¥

¥orthweréiy 150 feet east from Hadison Street and parelleld Wiﬁh

seme 550 feet o Ewp rigce of Teginning, said-sPse-Deling Now. B

designated as a residentisl sres.”



3.

. ﬁ%@ &%@%ﬁ zoning oréinunce embraced 2 @art.ﬁf-%w@
‘ﬁﬁﬂ@kﬁ.ﬁiﬁﬁatﬁﬁ botween Bouth Greene Streel and Hsdigon Sireet
witm_Aaamiﬁin H%&@@ﬁ Tasning px&atiaaiﬁy'tﬁrmm@h-%he-aﬁmﬁwr“wf

' *&@ ﬁ@ﬂ&? leaving frae gnd nnzoned a part of @h& Serritory abutting

the @ﬁﬁt@rlg side of Wadison Street. | |

he evidence illastrating the fsels upon whien gomplainent

E r&@§$ nig right %o reliief is withoulb dispute. The complzinant is
g & r&&i&&mﬁ'af the Uity af Burkevilie. 4% the time of the passege
5 of szid ordinsnce and “riaf theorete, complairant owned 8 vacant 1ot
%' which he purchased on July 18, 1545, and received a @@@& thersfor,
| aﬁﬁﬂaﬁaﬁ on the s@mth@ﬁé% gorner of Tosnsend gnd Frenklin ﬁtra&ﬁs in
! tme City of Hunteoville. e slso hed procured, whal the evidence shows
| by u practice of many Jewrs in respech to such m&@t@?wg s building
| permit from the clerk of the City of Runbsville, ﬁgaﬁﬁiﬁy and had
§ pald thersfor. the sum of $15.00. “ﬁe had sxploved a contrscter and
; ha? begun exesvation £or = builéing for use as 2 aryalesning plant
apﬁliﬁﬂmﬁmyg had ﬁraamr%ﬁ.mﬁa@mgawy-@q&iym@mﬁ and imcurx@ﬁ ohbey
@xp@m&&& running inbs seversl thousand dollsrs, when the olity council
i took up consideration of the passage of seid ordipsnce on the
| pﬁtiti@n,mf white residents and properiy owners &Eaag Fwﬁmkﬂiﬁkqﬁ?%ﬁt
$v the white distriet. The property of the complalinant was and i
locsted in @ distriet “across the crsek” from residences wanmpieé by

white residents, petitioning for the waﬂsage of the ordinance, and

is oecupied @Xﬂmﬁ ively by negroes. One of fhe whit@ petitioners

i

4

4
l

&F&iﬁﬁ% the %niwﬁiﬁg ay@rmﬁimﬁh cwne propersy in ﬁﬁiﬁ areg. OB~
plzioant @r&qa&twﬂ gn the couneil a prtition signed by the negro
residents mra@&aﬁimﬁ‘ﬂwr&mﬁﬁ pr@v@mhimg the mwwglaim&ﬁt frox p0o-
ceeding with his bullding by incorporaling hls properiy in-thg

residence ZONG.




&, |
‘The evidence further shows thet on Mzdison Strert egui-

-.&ig tance f*mm ‘the m%ﬁﬂﬂtimg residsnce owners, the Thite Qwﬁﬁ

_ g Plant i3 locsbed and operated, ithe sume belng
logated a block immedistely west of complainant's property. The
ervidence further shows ﬁhmt & "gentleman® offered 4o relmburse the
cam@iaiﬁmﬁ$ Tor bls lok, as we gousirue the @?ﬁ&aﬁcm, offeping to
purchese his lzd f@? the smount complainant pald thersfor, not in-
ﬁlﬁﬁiﬁ@.%ﬁﬁﬁﬁﬁ@ﬁ imgﬁrreﬂ in eleaning off the 1ot aznd in pr@yagimg-
Tor the eaﬁsﬁruﬂéimﬁ 0 the building, #ﬁich complalnent refused fo

sccepte | | |

It iz further shown without dispute, im fazt &ﬁ%ﬁ%é@é by
the defondani's anseer, thel the CILy Code mf‘ﬁﬁﬁtﬁvﬁli@ adopted
in 1941 by the respondent wﬁﬁiﬂﬁﬁﬁ&f@ﬁfﬁ@?&%ﬁﬁn@_mﬁﬂﬁ @%@mﬁiﬁé aﬁ

ordinance defining s residence distriet® in which “mo store, plant,

peilding, structure, improvement a@A@K&a@ of business or iedusirial
projects shall be erected, established or maintsined®™,; exeept on _
gsertain properiiss In selid fefined sres, expres:ly excedied from
the ban of the srdinsnce.

Seetion 4 of Chapter 22 of the Uity Code probibited jumk
yardz, bone Furds, 2%€.y im a definped gres, uni less conducted within
ﬂﬁ:ﬁﬁitu%lﬁ briiding®. The aress oulzide those aﬁaciﬁiﬁ&i&ﬁ defined
and ﬁ@mcrib@é 5 m@t eubodled in & sone by ordimancs or hﬁalawg
bt ne Ity code wm*aﬁ&ﬁﬁ buila restrictions ané fire provention
regulatidne, Oréimence 66T, the enforcement of whieh the Biil
sesks to enjoin, merely added = small segment o the previously

deseribed residentisl distriet,




o5
.:: R Tha ﬁe;enﬁaxz offered evidence going to show that
.'prior to the passage of the er&inaﬁce embodied in Chaplter 22,
:,.ﬁecti@n 1 of the Code of irdlnances, the ¢ity caused to be made
E?-a-com@atent civil engineer maps of the City of Hunisviile,
showing the location of different business instituiions and
: fbnilﬁings and location of residences in the thickly populaied
districts and the mayor am& elty couneil afier much c@ﬁsideréfion
of the needs and wants of the City of Huntsville adopted szid
| ordinance, comstitutlng Section 1 of Titie 22 oflthe Code of
_Ordinances of-the City of Hunisville, bul passed mo other zoming
ordinanee, ieaving all the remzining portions of the ciﬁy without
" restriction or regulation, except as herein%efore‘state&g-“ﬁé
:onefof the said maps were adopted and made a pari of =an. ordinance
| &efining-zanes.‘ | |
_ The confenilion of appellant is that the acts of the
‘ governing body of the City of Hunisville show an absence of a
comprehensive zoning ordinance as guthorized by § 772, Title 37,
Code of 1940, and that sazé Ordinsnce 66-8 viclates constitulional
dae process and denies eamplainant equal protection of the law.
The contention of aptellee on the other hand, to
state i% in the language of the brief, is: "o *In the ecase
—ab-bary the Appellee Took Into considerstion the entire City of
-_Eﬁntsvllle, and- accaréing %o the testimony of one of the Couneile
_men,.aimnst a year was consumed in the siudy of the needs andé the
 1§onﬁiti0n5 thét.existad. The City Fngineer states thalt at least
“35 econférences were held. The Engineer first platied thé.entire

'éity,with a plat showing where all businesses and indusiries were

Pl




6 :

.1@ﬂ%ﬁ$ﬁ mﬁﬁhﬁﬁ t%e-ﬁﬁfyara%@ limiﬁsg ﬁhiﬁh-&i@@rﬁy shows that a
thorough snd comprebhensive study was zede before a genersl zoming
~ ordinence ?ﬁﬁ]f&%&?&y %$ﬁ§t$ﬁ¢§@f the City of Honbevilie, and was

"ﬁﬁﬁé&'uﬁéﬁ;ﬁh@.xﬁmwl%@g@ @@@ﬁi@@ﬁ by the Cliy Counmeil of tha onne

i1 91

ditions as ﬁb@? existed, and frop an exbaustive study by them, a

such ordinsnce after being sdopted became Chapter 22 of the CIty
@@é@ of Huntswil e, * # %, This sréinanaé, not only cresied

pesidentisl zomes ss set out im Section One of said shapler, but
ireinded ullding restrictions end said ordinance slso restricbed

.ﬂﬁﬁt&iﬁ gress szainst thelr aze as 3&&%-@&3&3, bone~yards, BETRD-

?@fﬁﬁ and the business of demolighed and %r@&&&é-aatama%iiﬁgg L

| ﬁ@@ﬁiﬁﬁ 7724 BUDTE, ﬁ?igiﬁatﬁé in the General icts of

1983 axd appearsd in the Code of 1923 sz § 1378, —lode of 1923,

. Wola L, & 18783 sets of 1523, p. 5%0. Said seetion provides:

.. "772. (167¢) Busimess, industrisl, or resld :

."fﬁﬁﬁw“W-Eﬁah municipal corporation im the State of Alebama

: msy divide the territory within Iits corporaie limits into business,
' inﬁm$$wﬁml$'maﬁ residentisl zones Qr’&iﬁﬁfﬁﬁﬁﬁ'aﬁﬁ may provide the
'kia@$ cheracker sné ause of siructures and impzov@mﬁmﬁﬁ ﬁﬁ&ﬁ,mayrﬁa
srected or made within the ssveral zomes or districts establlshed
and may, from time o tine, r@arraagﬁ'ar alter the h@mﬁﬁa@iﬁ@ of
such zomes or districts and may alsc adopt such ordinamces as
‘mggwas@ry to earry indte effect and make éff@e@iva the provisions of

Cthis article.’

- Bassett In hils work on “Zoning" observes, "No munlefpality

is aﬁwg&il&ﬁ-@g law I enber iInto goning. The siate @n&hlﬁﬁg anty

ere pebriizgive only. 3ub IT g punicipelliiy decides to zone It muat
Follow the precsdurs given In the siate acely otherwise ite ordinsnce
will be oull and volid, * *.% -~~Page 31l. ™i poning oréinante COVETs

g single pollitiecal subdivisionea eityy village, borough, town or
count¥. Inassuceh sz lande situeted gllike shouwld be zoned alike, the
zoning map oughi %0 cover the whole of the political zubdlvision., * *.%

"*?g 4‘%&




;awﬁinﬁﬁa@ or left unresiricied %h@?ﬂh&. wPonticosts

Cemphaziz by & ??é gnd 777 of suld %itiaﬁ ghich provide:

 This section was é@ﬁﬁi&ﬁr@ﬁ in the Geclsion of

P b

pey, 241 ile. 637, & So. (24) 1, and is clited

'im briefs of both ﬁ&@%iFu@ %a@zaiﬁ the couriy ?E%ﬁw&ﬂ&“& ?ﬁfﬁ an

=ﬁfﬁimmm¢a @ﬁﬂ@&ﬁ hy thw ﬂity ’mapci& 9¢ oy ar@m rg sl &at@%w'

'miﬁhing a zons fam regidential purposes onlys defind &ﬁ %hﬁ woundaries
of sueh @iﬂt@iu%¢ “aﬁpmﬁlan% inglsts theil this ﬁ&@isiﬁm ig aprlicge

blse to and governs

the gase prosented om this records Fhex "2 SOR

‘be no escepe from the conclusion thet I 772 of Title 37, Code of

1940, aﬁ_msﬂ i%s predecessor, ig & ﬁ%l&gﬁaiaa in pari of the police
power of the stete %0 be exergised %ithia the 1imits p?ﬁﬁﬁrﬁhﬁé by

the stsztute and the slobe and federal constiiutions proteciing

Lproperty rigﬁtﬁg for the promosion of the publie good and general

X

Ve ?h&t@ﬁ@rﬁ Comnlr. of

wellarete —-iT¥e

Bulldings, ¢ al., 278 Fo Y. 222, 15K, L. (2@ 587, 117 4. L. R. 11310,

and geo «ﬁﬁﬁumwiﬁmﬁ on pege 1130 et seg. The cﬁ@tﬁﬁ”ﬁ%ataﬁ@“alear§y

'ﬁﬂﬁtﬂﬁ@imﬁ@a “hﬂh m@nimg srdinsnee %m#%&ﬁ include the whole minlci- |

pelity in & “ewm&wm%ﬁnﬂi@a plan.” -—-Dzssett on Zoning., e &@, Bpot
. ‘ F

zmming and zonding by yZﬁa@maaﬁ is 5ot a@thwrim%ﬁ, Tk i@‘xs the affeet

', of the decislon im Chopmant's casanJE\hﬁ rentrictisn on yray%rﬁy-

rights In the sevaral zones mush be declsred as & ruie of lsw in
the ordinsnece and not ielt %o tm@-aam@?tainty of mroc? by @3@?&3&2@
eyidence, parel oF written. -——iesiarn The

325 I11. 511, 156 H. 7. 77B3;

Fe To 289. Yor can the gxercise of zroperty rights be ieft %o the

222, 339 I31. 315, 172

ﬁ&ﬁriﬂﬁﬁ whin or sesthetic sense of o special group of individusls who

Bay ﬂhﬁﬁgﬁ ﬁa the use »¥ & property owmsr of the rights fized by ﬁaﬁﬁ,,,.

isy 27 S0. {Eﬁ} 561. This comeept is given




;iiﬁy into

sﬂ&s%misﬁﬁ of such m&mbﬁw, shupe, and avez o5 mey be deemed best

'%hw logsl E@Eiﬂi&%ﬁ?@ hmﬂy sEy ﬁﬁv&ﬁ@ tb@ municip

.ﬁﬁit@é to carry oul the parpopes of shis arkicle, snd w¢tﬁiﬁ sach
__éistria%ﬁ'ﬁt m&y.r@@ml&t@ ené restrict the ersction, construction,
pecopsiriction, slteration, ?%yﬂi? sT wse of building structures,
or lande 411 such regulations shell be mniferm 0T @ ch olass op
_kimﬁ.@f wuiicings bhroughoub each districs, bubt the regulations in
.amy one district mey differ ffam‘zhﬁﬁa in other districis.”
n27 yemPurpose of regulationg.——such regulailobns
'ﬁha31 h% m&&@ in sceordance with & comprobenslive plan and desligned to
lessen eongestion In the streets, to secure safaly from fire, panlic,
‘and other dangersy 1o sromote heslth snd the zeneral welfaze; %o
 @£&¥£&@ 3&@@@&%&-1&@%& and Biry %o preveni the gvarcerowding of
lands to svold undue eﬂﬁeaﬁﬁﬁéﬁiaﬁ >f populition: %o feeililate
the aééqﬁm%@ provisions of 3 srausporiation, weker, sswerage, schools,
parice and obher pubile reguirements. osuch regulations zhall be made
with ressonedle considepution, awsng other things, o the charseler
of the diztrict snd its peculler suitebility for perticwler uses,
and with & view to conserving the va&ﬁ&laf brildings end encouraging

- the most sporepriate use of lsnd Throughout guch mmlicipallily.”




9,

R 48 heretofore %tﬁﬁ@d, the anly Zone @siabliﬂhaé

within ﬁh@ gorporate limits of the Clty of Hunbsville wan the

?ﬁéiééﬁ%i@i zone, This ense 1&'&&?%&&@& by the declision in
' by o8 Troy, sipie. | |

‘The dsorsd of the elréuly court 1s, thurefore,

veversed aﬁdnanﬁ hare raﬁﬁava@ granking 35%@1&1&%&% relief 1
prayed in his biiig peppetually @nsaiﬁ&ng the enforcesent of suld
ordinance 60=¥ whié& we here and now declure vaiéo

F&?ﬁf@ﬁﬁ and rendered.

Gardner, Cadey ﬁivin%%tan and %iﬁygaﬂ, duday CONGUR,



Vv The Iaw Offices of

05 LeNOIR THOMTSOR
_-Bay Hine tte, A®sbama,

ARGUMERT OR
IN REBUT'L‘AL OF DEMURRERS filed by the Defendants in the cgse:
R. E. COOTS §
vs | -)} PETEPION FOR MANDALUS
: o 4

L. D. QWBES, et al.
: ('f:-;llng '3;1’?-4?} General demurrers are abolished, note
mtle 7, Section 236, Code of Alabama of 1940, |

"Demurrers on the grounds that ‘complaint éet forth no cause

of action®, was a General Demurrer, which is abolished by this
section in suits at law, 4&la. Power Co. V. Curry, 228 Ala, 444,
15% So. 634,

C. J. 38, Mandamus 587:,.."sets forth the requirements of a
complaint or petition for Writ of Mandamus.™ Nobe aiso C.J. 38
Mandamus 629, page 900, annotation (g); Note also, State v, Hogan -
204 Ala 325 - 85 So 557. ‘

2, {filing 3-17-47) Eden Dist., ®p. v. Templeton Independent
'"nist. 72 Tows 687, 34 NW 432 (a demurrer on the grmmd that "the
facts stated. therein, do not entitle the plaintiff 4o the relief
demanded,” is not sufficiently specifie, {ci‘cg& a8 ruling case by
C.d.

-

ADDITIONAL DEMURRERS FIIED AS AMENDING FILING B-~17-4%7
AUTHORITY FOR ARGUMENT;
1. Is a General Demurrer. Note Section 236, Title 7, Code 1940,
2e is & General Demurrer. "Grounds of demurrers to complaint
that there was a misjoinder of éauses of action and misjoinder of
pParties defendant held not sufficiently specific.” Fin&lay V.

- Eardwick, 230 Alx 197, 160 Sc 336, Famsworth v. Boston, 121 liass
173, neld that alternate writ of Mendems Should issue to Mayor as
well as to Couneil, and cited as ruling case by C.J. 38, 657(80)
4lso, the unanikous action of the members of the Town Cowncil of
the Town of Bay Minetite, present a$ both meetings, that of Deec, 3,
1946 ahd Jan. 7, 1947 as set forth in the Petition, represented

iné.ividually The action of the entire membership of said Town Couneil,

-,

ané. the responsibility for such actiorn lies on sazid membersain as

j Stated.

J - { g




%, Section 2 of Ordirance 433 of the Town of Bay Mimette
desc.r.ibed, and set for‘th requirements to be met by applicant, upon
which he shall be legally entitled to & building permit, Sections
% and 9 of the Petition sﬁow that such compliance has been anl can
be made by petitioner. Alsc note $.J.43, sec.37¢{1945)innotations
“Tgnen a permit has been issued by & municipality, ‘1% is presumed
%ha.t such action was ftaken only after necessary faéts had been ascer-
tained anﬁ. found., Lindell v. Board of :Eerm.;.‘és Appe&ls of the Glt;r and
i _Countg of San Fra...c:.sco, 144 Paci fzc Bnﬁ. £,
| .é,pplican%: having canplied with Sec‘bmn 2, oi’ Ordinsnce 433 of

_."E:he- Town of Bay Hinette( suvaitted as exhibit "AY and as provided by
 Sections T72 aml 774 of Title 37, Code of Alabama of 1940, the duty

- reats upon ‘the City Couneil, its antmorized officers or agents io
issue said permit to such applicant as a ministerial act, Also note
- City Bouncii v. West, 149 Ala 311, 42 So 1,000, which quotes, TAn
orci.ina{nc:e2 ani of course amy part ¢f an ordinance .... of a city to
be valid, M’US‘E‘ BE IMPARTIAL AND GENERAL IN ITS OXERATIOK. ©So far as
© it restricts the sbsolute dominion éf the owner over his property, it
~-ghounld =.f‘v.zr:nish & woniform rale of action, and its application canuob

'_ be left to the arb'itrary will of the governing authorities.”™ Note also
;éentecosta.l Holiness Church v. Dunn et al, 27 So 2ad, 561, also Note
38 C.Jd. 6 & 7, and esSpecially 58 C.d. 873, ¥In conformity to general
 rules already Stated, & ministerial dutysof the Mayor or other Chief
Bxecutive of a municipal coarporation may be enforced by Mandamus,”
38 C & 874, "In Qonformity with general rules already sStated, per;‘fo:cm—
ance of minié%erial duties by the officers of & Common Council mey
be enforced by lMandamus, also held in State v. Warrior, Alabama, 18 Ala
642; 62 So 69, It being evident from the minutes of the Couneil of
the Town of Bay mifnet‘te, that said Council serves also as the Zoning
Commission, Note 43 C § 373, "Regulations requiring building permits
mst contain the conditions m pursuance of which applicant is entitled
to his permit. It has been held that if the governing body enacting
- the regulation hé.s the power to prohibit the erection of a particular
-8tructure, it may rejdain the power %o pass upon each application for

& building permit $o ereet such siruveture.... If applicé.nt complies
with all the requirements prescribed by the regulation, the duty of
the board or official to grant the permit, is absolute, and the board
or official has no discretion to refuse the permit for any other reason,

page - & -
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4, Is a General Demurrer, and so cited among amnotations under
Title 7, ‘Seetion 236, page 237, 1940 Code of Alsm, Nﬁta Devon lifg. Co.,
. v. So. Express Co., 200 Ala 273, 76 So 39,

5. Is a General Demurrer, The prayer for relief is not in itself
subject to demurrer. HNC&SIL RR Co v. Campbell, 212 Ala 27, 101 So 615,
Also note 49 C J 489, "A11 that is necessary to sustain the pleadim g
is that a cause of action can be reasonably inferred from the avere
ments in the pleading,” Hartford Fire Ins Co v. King, 106 4la 519,
17 So 7O7. Also note Cook v. Rome Brick Co. 98 Als 409, 12 So 918,
waich points out, TA demurrer to a complaint that it fa.iis to show
enough to entitle fglaintiff to a lien on the property is ico general,”
| 6, This is a general demurrer, Allsegations presented in Pente-ﬁ
costal Holiness Church of Montgomery v. Dunn, et =21, 27 So 2nd 561,
this complaint of your petitioﬁer being paraphrased therefrom, was
sufficient in the eyes of the Sgpreme Court of Alabama, Hobte slso
43 ¢ § 380, "But when once the proper authorities grant a permit
for the erecfion or alteration of a struecture, af_ter applicant has
‘made contracts and incurred ﬁia_.bilities therecn, he acquires & kind
of property right on which he is entitled to protec_tion_., a._nd. unier
such circumstances it is gemerally held that the permit cannot be -
revoked without cause, or the absence of any public necessity for
such action.” Note alsc 38 C J 357, (anno, 61) Mandamus will lie to
compell the :;.ssuance of a building permit where the refusal to allow
it is based solely on the requirements of an invalid ordinance., State
V. Ed.gecomﬁ 108 Rebr,859, 189 EW 617, Also Pencostal Holiness Chureh
V. Dunn et al, cited supra, and City Council v. West, 149 Ala 311, 42
So 1,000,

7 38 C J 357 - "ilhere & building permit has been improperly
revoked, mandamus is {:he proper remedy to compel issuance of another
‘permit. Hamilton v. Chicago, 227 ILl A 391; City Council Council v.

West, cited supra. Node alsSo, 38 C J 263, "But the mere fact tmat
there is another remedy will not prevent the-ismance of a writ of
mandamus, if the remedy is not adequate, or in other words, if the
remedy is8 not egqually convenient, bereficial and effectual. Note dso
Alabama cases decided by the Supreme Court of Alabams, viz: Longshere
V. Montgomery, West v. City Council and Perntecostal Holiness Church of
liontgomery, v. Dunn et al, cited supra.

page - 3 -
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.(7. continued) '38 C J4 32 (2) The mere fact that there is arothex
':E'emecly will not prevent tﬁe issuance of & writ of mandamus if the ovher
iemedy is pot adequate, and where it is doubtful whether or not there
is adequate specific remedy in the ordinary course of law, mgndamus
will ordinarily issue.

8, UMandamus will lie to eompelh the issuance of arbuilaing permit
where the refusal to allow it is based solely on the regquirements of
am invalid ordinance. State v. Bdgecomb 27 A L R 437, Pemtecostal
'Holihess Church of lontgomery v. Dunn et al, cited suprz, also West
v. City Couneil, Please note, White v. Iuquire Funeral Home, 221 Ala
240, 129 So 84 - ®The ordinance there involved was condemned because
of the arbitrary diseretior conferred on other property owners; to
grant or to deny to thae owner of property the privilege of using it
for stated purposes, Notecalso, CONSTITUTION OF THE UNITED STATES,
Revised and annotated(Senate Document 232 - 74th Coﬁgress; Zrd session)
| Armotation of cases decided by the U S Supreme Court to Jan.l, 1938,
page 847: "A requirr;m;t in & zoning ;érdinance- that the consent of
owners of two-thirds of the propexrty within 400 feet of the site of
a proposed philantifo;gie home be obtained is repugrant to the Dlue
Process clause,” Washington Ex rel Seattle Trust Co., V. Robersge,

278 US 116 {1928). |

9. Pentecostal Holiness Church of iontgomery v. Dunn el al, axnd
West v. City Council, 149 Als 311, 42 So 1,000 bave decided this peint,
Iongshore V. City of wonigomery, 119 Seo 599, "Ordinance prohibiting
éonstructing of commercial building except with consgent of two thirds
of property owners, and unanimous consent of adjoining owners - held
unconstitutional, A&lso said Ordinance of the TWon of Bay Minette is
a violation of the 14th U S Constitutional Amendment, %"The views in
’ahé.t .éa;sé((}ity 6f ﬁéﬁtgoméry v. West) expressed by the Supreme Court
of A&a‘bam&, which are controlling upor us, appear never %to have beex
changed, 22 Ala App 620, Note U S Constitution eitation in pp8, supra.

iQ0. Applicant complied with section 2 of Ordinarce 433 of the
Town of Bay Minette, as pointed out in Section 3 of Petition, and
alsg note Section 9 of said Petition f£iled by Compleinant, Note also

authorities and precedent eited supra, pp8 and 9.
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11, Note Sections 3 and 9 of Complairant's Petition, in which
Pull compliance has been allegef. Note also 38 C J 357, cited under
pp 8, Supra, as being applicable, Compliance with ar unconstitutional
ordinance has never been & requirement of our courts,

12.Full compliance with the legal requirememts of Ordinance 433
of the Town of Bay ifinette was alleged in Sections % and ¢ of said
Petition. Note Section or paragraph 3 of Argument cited supras
-\?45;@ 5-5?9(1945)Ann0tations, When a permit has been issued by.a
&unicipalitﬁ, it is presumed that such action was taken only after
the necessary facts had been ascerteined and found, Lindell v. Board
of Permﬁt Appeals of the City and County of San Fraﬁéisco, i44 Pac.2nd 4

1%, Issuznee of a building permit is 2 ministerial function or
act. Hote iongshore v. City of Montgomery, 119 So 599, 22 Ala Ap 620,
(Cert, demied 1929) 11 So 601 - 216 Ala 597, ¥19 So 599, "An ordinance
énd of course any part of an ordinance to be ;alid, must be impartial
and general in its operation, S0 ar as it restricts the absolute
dominion of its owner over its property, it should furnish a uniform
‘rulerofzaction and its application cannot_be ieft to the arbitrary
will of the governing authorities. Note also authorities and preceident
cited under 8 supra.

Justice Brown in his opinion in E Shelby Johnson v. City of
Huntsville, 8 Div. 359, Spring Term 1947, guotes: "The restriection
on proyg;ty rights_in the several zZones must be-declared a8 g rule of
law in the ordinance and not left tc the uncertainty of proof by
extrensic evidence, parol or written, {continuing to quote Justice
Brown) Western Theologlcal Seminary v. Evamston, 325 Il1l 511, 156
¥ E 778; Phipps v. Chicago, 339 Ill, 171 X E 289, Nor can the
exercise of property rights be léft to the caprice, whim or esthetic
sense of a Special group of individuals who may object to the use
by & property owner of the rights fixed by sueh ordinance or left
unrestricted thereby, ----Pentecostal Holiness Church of Montgomery
V. Dunn et al,, 27 So 2(&) 561, This concept is giver emphasis by
Sections 776 and 777 of Title 37 of the Code of Alabama 194C.

14, DNote citations in 7 supra, 4lse, "Viclation by a municipal=

-

ity of FPetitioner's Constitutional rights is properly reviewsd in the
Circuit Court.
page 9




;:"--(14., contlnued) ayapdams is the proper actior to correct arvitrary

-l’-act:.on.” Villa.ge of Euclié, Ohio v. Ambler Real ty- Co., 272 U S 365
;nzsawss4axﬂmw. | s

15. Issua.nce of o building permit is a m:.msiseria.l ""ﬁu'mtion or

= %ac%, I.ongshore V. City of Montgomery, 119 S0 599, 22 Ala Ap 620.
.?Hote, Village of Eu.clla Ohio v. Ambler Realty Cc., Viola.tlon by &
Mmicipality of Eetit:.oner's Constitutional righis is prope:ely
revrlewed in the Cireuit Courte Hote alsc, "Mandamos wi.'l.l 1ie to

~ compel the jssuarce of a build;mg permit where the refusal to ellow
i is based solely on the requirements of an snvalid ordinance. State W
Edgecomb &7 _A. i R 437, and Fentecostal Holiness Church v. Dunn et al,
and preceding cithtions guoted therein, and cited SUDPTRe

16, Exercise of diseretion in the issuance of a building permit

is too likely to permit arbitrary or unreasonable action and is looked
upon with disfavor by the Supreme Court of Alabama, Hote Pentecostal
Holiness Church of Montgomery V. Dann et al, and E. Sheldy Johnson V.
¢city of Huntsville, cited saupra, the jatter in 13 supra. 43 C J 3%
nyif gpplicamnt complies with all the requirements prescribved by the
regulation, the duty of the Board or Official to grant the permit, is
sbsolube, and the Board or Official has NO digeretion to refuse the

pernit for any other reason. ™
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G. LENOR THOMPSON |

Attorcy-At-Law
BAY MINETTE, ALA.

st 12, 1947

Judge E‘ra.ncis Hare, _ .~ In Re: R. B. Coots

Monroeville, Ala. vs
: e L. D Owens, et al,

o Dea.r Julge Hare: _
Attached is brief in argument on further demurrers filed
An the above 'sf:yled. cause by the Deferdents on August 9, shorld sweh -
further amendment be ruled proper by you, inasmuch as the £inal
date on previously filed demurrers was set on Angust 8, in our
appearance before you in the Court House in Bay Minebte.

Since.rely’

ceepy.bo.

T:1

Hon. J. E. B.lack-bm
ittorney at Iaw




From the Iaw Offices of

€. LeNoir ‘l’hoén},ason,

Bay.linette, Alz,
LARCUMER®S IN REBUTIAL OF UEMURRERS FIIED OF AUGUST 9, 1947 BY
DEFENDAN 7S. I TEE CASE:
R, B. Coots % PETITION FOR MANDAMUS
_ vs % '
. L. D Owens, ot 1 )

2n5. Amenhent of Demurrers - Aungust 9, 1947

16 ZTFlease note paragraph 3.3, o a.rgume'n" filed, my letier Awgust
"6, 1947, Tnis paragraph effe¢tively enswers paragraph 16, showing
ﬁhat iésmce of building pemit, hél&. an admiristrative.funetion
@a is not discretionary. “
17, 1st, The legal right has been shown in allegations s&t forth
in paragraph 3 of Plaintiff’s Compla:...‘b.

2nd, Hote paragraph & of srgunent cited supra, in which the
Court held“tha.t Prayer for Relief is not subject to Demurrer
8C & StB RR Co v Gﬁmphell, 212 &la 27, 101 So 615,

18, The Prayer for Relief beirg inm the’ a.ltemtive, the Court of

law hé.s the authority to act on the Prayer for liandamus as prayed
for in the Complgint,

18, Again af."‘ttention is ealled % paragraph 5 of the argument
trief citecl'sapra, wherein it is peinted out that “Prayer for
Relief is not in itself subject ToDemurreXs ;Howe*&er it will
again be noted that since the prayer for relief is in the aiternative
no guestion exists as to the judgement of the Court as to which
phase of the prayer is applicable to an action for fiandamus, noTr

as $c the authority of the Court %o issue such writ.
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THE STATE OF ALABAMA.-JUDICIAL DEPARTMENT

THE SUPREME COURT OF ALABAMA

October Term, 19.... 485-49

To the Cleri of the Cirepit Court of
Baldsrin County, Greeting:
""" “Whereas, the Record and Proceedings of the . __Cireuit Court

of said county, in a certain cause lately pending in said Court between

- L. Do Owen, as llayor of Town of Bay Minette.

, Appellant__,
ot al PP
v and
L. Ei Cootbs ) ' , Appellee.._,
wherein by said Court, #XHe YDEEa 10 , it was considered

adverselj' to said appellant__....., were brought before our Supreme Court, by appeal taken, pursuant

to law, on behalf of said appellant .. _: .
- ordered and adjudged
Now, it is hereby certified, That it was thereupon considered .76y our Supreme Court on the

?

115h dajr ofm January 19 40

on.mobinnof snnellients
oML =000 D200

ordered and adjudged
- dismissed; and that it was further considered fhat {HX ARPENEREIHEX Lo De Owen, as Mayor

that the said appeal be and stand

of Town of Bay Minette. appellant, and J. B. Blackburn. surety. on the

annaal hnhﬁ} DAY

the costs accruing on said appeal in this Court and in the Court below__for..which costs Jetf

execution issve.,

Witness, J. Render Thomas, Clerk of the Supreme
Court of Alabama, at the Capitol, this the

11th day of Jamuary - . 19..49

(/" Clerk of the Supreme Court of Alabama.




THE SUPREME COURT OF ALABAMA

October Term, 19 48=49

" 1. Div, No... 334

Les Ds. Owen, as Mayor of
Town of Bay Minette, et al

~ Appellant,

V.

L. s Coots

Appellee.

From ... Baldwin Cilrcuit . Court.

CERTIFICATE OF DISMISSAL

The State of Alabama,
' ‘ Filed
@Mmﬂ_ County.

BROWH FRINTIHG £0., MONTGOHERY, ALA, 1438

{



JOE M. PELHAM, JR.

ELIZABETH C. SCOTT
JUDGE

CCURT REPORTER
CIRCUIT COURT

Givst Fudickal Givenit of Dlabun

CHATOM, ALABAMA

March 26, 1948

-—Mre.-Alice I, Duek
Clerk of the Cirecait Court, Bamum County, Alabeme -
'Bay l[in.etts, Alabama -

Dear Mrs, Duck:

Inclesed herewith I hand you order for writ of mendamns and om the bottom
you will £ind your order to each defendant. Please sign and turm over to the
sheriff for service. I am sending you the file under separate cover.

. With very kind regards, I anm

Yours sincerely,

- JMP:s

eﬁclosu:ée as above noted.




R. E. COOTS,

Plaintifr,
vs.
IN THE CIRCUIT COURT OF

L. D. OWEN, as Mayor of the
tTown-of.-Bay Miastte, Alabama;
ET ALS,

BALDWIN COUNTY, ALABAMA.
AT TAW. NO. 1071.

Zenteg, Yt ORI AR DT, (et it ST g B et

Defendants.
SECURITY FOR COSTS

I hereby acknowlelges myself security for costs of

the zppeal taken by the Defendants in this cause to the Supreme
i

-~ Court of the State of Alabama on this date.

Dated this 22nd day of June, 1943.

QtBW

Taxen and approved on this the
22ne @8y of dume, T9LS. o

M g:k (04se R

Clerk of}tg Circuit Court of Baldwin
County, #labama.
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