 BALDWIN COUNTY.

i TO ANY SHERIFF OF THE STATE OF ALABAMA: .

éiﬂlabama, a Municipal Corporation, to appear within thirty days
§ from the service of this writ in the Circuit Court, to he held for
é sald county at the place of holding the same, then and there to

| enswer the complaint of Gustav Nass.

.“GUSTAVMNASS;MWMMMW

' ROY BEESLEY,

| officer or employee, for thet; heretofore on, to-wit, the 4th day |

STATE OF ALABAMA, §

You are héreby coﬁmanded to summon the Town of Foley,

WITNESS my hend thisiedl)  day of ¥ay, 1943.

™~

Clerk of the Cirecuit Court.
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e
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- - - - - - - - -
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Plaintiff, IN TEE CIRCUIT COURT OF

Vs. BALDWIN COUNTY, ALABAMA,

THE TOWN OF FCLEY, ALABANA,

AT LAW, NO. .
a Municipal Corporation, and

Defendants.
1. The plaintiff claims of the defendant, the Town of

Foley, Alabama, a Municipal Corporatiorn, the sum of Ten Thousznd

Doliars as daméges.fof injury done to, and wrong suffered by plain-

tiff, proximately caused by the defendant corporation, its agent,

éand employees in furnishing water to its citizens in and around th?

‘ion with the said work, one Roy Beesley, and at such time and place
%the said Roy Beesley, while acting in the line of his duty as said
employee of the said defendant, willfully and wantonly committed an

assault and battery on the person of the plaintiff by striking him

many times with his fist or some weapon, and brutally beating and

of November, 1942 the defendant was engaged, by its zgents, officers

said Town of Foley, said defendant had, as its employee in comnect-



| was caused to suffer greal physical pain andé mental anguish and

%fendant, its agent, servant or employee, while acting within the

tthe said willful and wanton acts of its said agent, servant or em-

. ployee were subsequently approved and ratified by the said defend-

abusing plaintiff, by reason of which, and as a proximate conse-
quence thereof, plaintiff!s nose was broken, his face disfigured,
his face, head and body were bruised, he was permanently injured

-and was rendered for a long time less z2ble to work and earn. money,

caused to spend a large amount of money for medicine, medical

treatment and hospital expemnses, all of which was proximately caus

by the wrongful, willful and wanton injury committed by the said de-

line and scope of his authority. Plaintiff further alleges that

ant corporation; hence this suit.

B Z IS Kl ol

ed

At¥orney for Plaintiff.

Plaintiff demands a trizl of
said cause by jury.

i
H
H

LTS DBowto.

| torney for Plaintiff.
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IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

GUSTAV NASS,
AT LAW

PLAINTIFFi
_ s .
'THE TOWN OF FOLEY, A
MUNICIPAL CORPORATION,
DEFENDANT)

BRIEF QF DEFENDANT

Ox
DEMURRERS TG THE COMPLAINT

- Lloyd A. Hagney
Attorney For Defendant




The demurrer péiﬁts out the ommission from the
complaint of an averment of compliance with the reguire-
ments of Section 504, Title 37, Code of ilazbama, 1944,
which reads as fellows: |

#504 (2031} (1275} ©Statements, claims, or de-

-,imands for injury filed. No recovery shall be had against

any clty or townm, on a claidm for perscnal injury received,
unless a sworn statement be filed with the clerk, by the
party injured, or his personzl representative, in case of
his death, stating substantlally the manner in which the
injury was received, and the day and time, and the place
where the accident occurred, and the damages claimed.
Titlie 37, #504. Code 1240.

It will be cbserved that there is no time limit
for filing the statement fixed by this section, but the Bu-
preme Court holds that it is to be considered with Section
476 which does fix a limit of six months for tort claims.

Mhile Code, Par. 203l deals specifically with
claims for personal injury and death, requiring z more strict
compliance as to filing of claim, it fixed no limitation;
and that, therefore, the limitation fixed in section 1907 is
read into section 2028 and section Z0Zl. These statutes are

_construea in pari materia.” Howell v. City of Dothan. 174

The Section 1907 referred to in the opinion is the
same as Section 476 of Title 37 of the 1940 Code.

This presents, then, the precise question which is:

Is the complaint vulnerable to demurrer because of

its lack of averment of compliance with the Code?




The Supreme Court has so held. In the case of
Grambs vs. The City of Birmingham 80 So. 876-202 Alabama
490 the Court said: '

Finally, it is urged that the statement to be
filed with the city clerk may be waived, and, therefore,
that the complaint was not demurrable for its failure to

..allege the filing of a statement in compliance with the
statute in ali Tespects; or; in any event, that the facts
alleged in some of the counts sufficiently showed a waiver.
Technical accuracy in the stztement is not reguired. (Me-
Kinnon v. Birmingham, 196 Ala. 56, 71 South. 463); but
statutory prescriptions of this character are generally con-
strued as being mandatory, and as enafting conditions pre-
cedent to the bringing of actions against municipal corpora-
tions for the causes to which they relate; so that, in order
to maintain such an action, the filing of the claim in sub-
stantial compliance with the statute must be averred and
proved. 5 Thomp. Neg. Par. 6321; 4 Dill. ubi supra. So far
as concerns allegation, it is a familiar rule of pleading
that the omission to allege performance of a condition pre-
cedent--or an excuse for nonperformance in case an excuse
may be allowed--1s fatal on demurrer. 13 C. J. p. 724, Par.
847. This was the ruling, though very briefly stated and with-
out reference tc the authorities, in Barrett v. City of io-
bile, supra. A&t the time of that decision section 1275 of

" the Code of 1207 was in forece, reading:

"No recovery shall be had against any city or ftownm
on a claim for personal injury unless a sworn statement be

SRR i W5 L - 1

_ Again, in the more recent case of Maise vs. City of
Gadsden 166 So. 796, the Court said:

UThis Court has held that no suit shall be brought
or maintained nor recovery had uniess & sworn statement is
filed, and such filing must be averred in the complaint, since

Jt is an expressed condition precedent ©o the bringing of the
Suit. Grambs v. City of Birmingham, 202 Ala. 490, 80 So..874;
Bland v. City of Mobile, 142 Ala., 142, 37 So. 843, Barret v.
City of Mobile, 129 Ala. 178, 30 So. 36, 87 Am. St. Rep. 54;
Perrine v. Southern Bitulithic . Co. 190 Ala. 96, 93, 66 So.
705, T06.




_ ‘These authorities are decisive. The complaint is
'fatally deffective for lack of averment. The time within
which the necessary statement may be filed has long since

elapsed and the demurrer should be sustained and the cause

4“Qfdismissedwﬁﬁwwwqumemm_F”_

Bespectfully submlttea,

.”Attorney For Defendantf




GUSTAV NASS, 4N THE CIRCUIT CQURT QOF

) BALDWIN COUNTY, ALABAMA
Plaintiff AT LAW No. 814

vs. | ‘ | DEMURRER

THE TOWY Or FOLEY, ALABAMA,
a.Munlcipal Corporauion,

fDefendant }

Comes}n§w the Town of Foley, Alabama, the above named
Defendent and demurs to the Complaint and as ground for such de- .
mur says: '

It does not appear from Sald Complalnt that the Plain~

I tiff filed with the Town Clerk of the Defendant Town, within siz
‘months from the:accrual cf his claim, a sworn Statemeat stating

—substantially the manner in which his injury was received and the

day, and. the time, and the place, and the damages. claimed..
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st this Defendant.

Seventh: Thatl the attached paper writing is the paper
ServeCG on thiz Defendant and not = cory of the summons and complaint
filed in this cause.

: That the Compliaint served on him is not signed
£f or his attorney.

Nintht: That Defendant has not besn ssrved with 2 cony
of the Summons and Complaint shown ‘ nerir’f's return to have
been servad on hims
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