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The Stute of Alsh:
The State of 6%1‘*‘13&@“&; CIRCUIT COURT-LAW SIDE

- BWaldwin Gounky
TO ANY SHERIFF OF THE STATE OF ALLABAMA :

: You are hereby commanded to summon
THE“TROPICAL PATYT & OIL CO.,

to appéar within thirty days from the service of this writ in'the Cireuit Gourt. 6 be held For said T

County. at the place of holding the same, then and there to answer the complaint of

J. L. PITEAN

" - Witness my hand, this 26£h | 'd'a'y of November . S . 19L41

COMPLAINT

B e S et R LI e




J. I. PITMAN, Plaintiff | IN THE CIRCUIT COURT OF
ve. ! BALDWIN COUNTY, ALABAMA,

THE TROPICAL PAINT & OIL CO., | AT L&W
Defendant

TO THE HCNORABLE F. W. HARE, JUDGE OF SAID COURT

COUNT ONE

) The Plairtiff claims of the Defgndant Two Thousand
Five Hundred ($2,500.00) Dollars damages for & preach of war-~
fanty in the sale of certain water-proof roofing material
known as Roofkoter, Erielastic, Tocoseal and Tropitex, sold
by the Defendant to the Pleaintiff on or about dates ranging
from December 16, 1938, to April é, 1939, which the Defendant
warranted, "When applied according to our printed specifica-
tions, we guarantee Roofkoter will remain water-proof for a
period of five (5) years," when, in fact, said roofing meater-
ial dié not and would not remain water-proof although same
was applied according to the specifications by an agent of

~_the aforesaid Defendent,

M“C/"-&
Attorpey for the Plalintiff

The Plaintiff demands a trisl by jury.

Richard J. Demeree, Attorney for
the Plaintiff

NOTE: Defendant is a non-resident and service can be com-
‘pleted by registered meil, return receipt requested, addressed
to The Tropicel Paint & 0il Ce., Cleveland, Ohio.
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J. I. PITMAN,

Plaintilf TN TEE CIRCULT COURT O

58]

TuE TROPICAL PATINT & OIL

)
)
)
)
versus } =L IDWIN COUNTY, ALABAMA
)
)
COMPANY, }
)
)

Defendent

" Comes The Tropical Paint & 01l Companys naned &8
the defendant in the above styled causeé; py its attor-
neys, Smith, Tand & Lrencdall; and eppearing sclely and
‘specially Ior the purpose oF +this motion, and withecut
meking & general appearance, and expressly 1imiting

this, its 8 ecial apresarance o the purpose of uashing
> 2 & F4

X
b

[

tne attemplted service 0of process in This case on »
hereby moves ihe court to quash the service Or attexmpted
gservice Of process upoxn 1% in s2ld causeé, ané for sepa-

pote.and several grounds 0F such moticon assligns the

Eollowl g, Wiz _ S B

1. This court has no surisdiotion over the said

The Tropical Peint & 0il Company-

2, The pleintiff in sald cause seeks to cbtain 2

personal judgment for +he payment of mONey ageinst the

il

« ‘The plaintiff in gaid cause Seeks tc obtain &
‘personal judgment for the payment of money against the
szid The Tropical Paint & Cil Company. end the only pur-

_ported service of process U

B

on s&id named defendant has

been bY registersed malil.

&4, The said named defendant 1is & non-resident of
+he state of Alabame. being & corporation Guly incorpo-

rated and existing under the laws of the state of Ohlo,

and no perscnal judgment for the payment of mOney can



be envered against it in this cause, the only service
or attempted service of process upon it having been made

by registered mail.

—

Se S&8id nemed delendant is s non-resident of the
state of Alabems, is & corporation duly incorporated and
existing under the laws of the state of Chic, has not
qualified to do business in the state of Alebama, and
the only service or attempted service of process upon it

",

has been by registered mail, and this court has no juris-

iction to render z personal judgment for the payment of

o

fu

meney agealinst 1v, as sought by the complaint filed in

sgld cause.

6. 3a8id naned defendant is a non-resident of the

state of Alabame, is a corporation duly incorporzted and

~—eXigting-under the laws of the state of Chio, has not

gualified to do business in the state of Alabawma. has
not carried on or transacted business in this state, and
the only service or attempted Service of process upon it

-

has been by registered mail, and this court has no juris-
Ciction to render a perscnal judgment for the payment of
money against i%, as sought by the complaint filed in

saild cause.

7. TNeither sald named defendant nor any of iis
servents, agents or émployees has bpeen served with process
by personal service within the state of Alsbama, nor has
any property of said named defendant been aittached, and

- 8aid nemed defendant, being a non-resident of the state
of Alabame and a corporation duly incorporated end existing

undsr the laws of the state of Chio, cannot be brought

under the jurisdiction of this court by service or atiempied




5.

service of process upon it by registered mail, as at-

tempted by the plaintiff in said cause.,

S. HNo affidavit has been filed in said cause by

j-te

a petitioner, the pleintiff or his agent or attorney,

“mfésfrequired'E?IC6ae-1940,“tit. 7, section 201,

8¢ The only service or attempted service of prceess
in said cause has been by registered mell sent by Re. Se
Duek, clerk of this court, to said nsmed defendant, and
8aid service or attempted service of process does nob

bring said named defendant under the jurisdiction of

10. The only service or attempted service of process
in seid cause on sa2id named defendant has been by regis-
cered mall, issued by R. S. Duck, clerk of this cours, and

0@ BRINg said named defendant under the jurisdiction of

this court, by such service, would be in violation of the

14th amendment to the constitution of the United States.

il. The only service or sitempted service of process
in said ceuse on said named defendant has been by regis-
tered mail, issued by R. S. Duck, clerk of this court, and
to bring szid named defendant under the jurisdicition of
this court, by such service, would deprive the said nameé_
defendant of the due process of law, as guaranteed by the

14th amendment 10 the constitution of the United States.

12, The ssgid nemed defendant is & foreign corpora-
Tion organized and existing under the laws of the state
of Ohio, has never qualified to do business in the state
of Llabama, and has never carried on or btransscted business

in the state of Llebama, znd this court cannot acguire




<.

Jurisdiction over the person of said named defendant by
service or attempted service of process upon it as at-

tempted in this cause.

i3. The on_y service or attempted service of process
qun sa*d cause on sald named Qe‘enaant has been by regis-~
"tered mall, issued by R. S. Duck, clerk of this court, angd
to bring said named defendant under the jurisdiction of
this court, by such service, would deprive the sz2id named
defendant of the equal protection of the law, as guaran-
teed by the l4th amendment to the constitution of the United

States.

14, The plaintiff in sald cause seeks to recover =
- personal judgment for the payment of money against the said

named defendant, and if the code of Alsbame of 1840, tit. 7,

sections 201 and 202 unaer wﬁzch the nlaint*fL hes sought
to.broceéﬁ, were to be constrLed to gﬁve tﬂis court juris-
diction to render such a judgment against said nemed defenw-
dant upon service or abttempted service of process upon it
by registered mail, sald statutes would be unconstitutionel
as sc construed in that they would deprive the seid named
defendant of due process of the law as guaranteed to it by
the 14th amendment to the constitution of the United States,
and sald service or attempied service of process by regis-

tered mail is the only type of service of process wanich has

been had against said named defendant,

18, The pleintiff in said cause has sought to secure
service of pProcess on sald named defendant under code of
Alabema of 1940, tit. 7, sections 201 and 202, providing
for the ssrvice of process on a non-resident by registered

mail, and 1f said statutes were construed to make said nemed




Se

defendant subjeet to the Jurisdiction of this court for the
rendering of a personal Jjudgment for the payment of money,

as sought by the plaintiff in said tause, sald sgtatutes would
deprive the saild named defen ndant, & corporation duly incorp-

orated and exisu%ng under the laws of the state cf Chioc,. .ol

rﬁdehe process of uhe law as gu ranteed by the 14th amendment

of the constitution of the United Stztes.

- 16. Section 209 of tit. 7, Code of Alabama of 1940, ex-
pressiy forﬁids the rendering of a persona1¢jgdgment for the
payment of money against the said named defendant t;a nen-
resident of the state of Alabame, upon service or dttempted
service of process against 1t in the manner*pro%idéd oy sec-
tions 201 and 202 of said title of sszid code, the statutes
under which the plaintiff in said cause has sougqt TCo proceed

in securing service of process on sai named defendant.

“*;;qzaﬁi

Attorneys for The Tropical Paint &
Cll Company
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