H. M. HALL,
Relator,

VE.

MARY F. SMITH,

P

IN THEE CIRCUIT COURT OF
BALDWIN COUNTY, ALARAMA.
AT LAW.  WOMBER .

“las-Town - Cherk~of —the

Tovn of BayﬁMinette,
Alzbeama, a Municipei
Cerporation,

Respondent.

&

Now comes the Respondent in the sbove entitled
cause and demurs to the petition filed herein snd for grounds of
demurrer sets down engd assigns separately ang severelly the followingt

1. The said Petition feils to peint cut or cite

any clear legal right on the part of Petiticner or Relsztor to the

thing demanded.

8. It effirmetively appears from the sald Petition|

that the Petitioner or Relater does not have a clear legal right to

the thing demandec.

3. Because

of the Town of Bay Minette, Alabama, & ¢opy of which is attached to

the seid Petition and marked Exhibit "aAw is unconstitutional.

4. Because

of the Town of Bay Minette, Alabama, a copy of which is attached to the
said Petition and merkegd Exhibit AT ig unconstitutional in-that it
violates Section 100 of the Constitution of Alsbama, |

..2.. .Because
Council of the Towr of Bey Minette, Alebame, & copy of which is at-
tached to the saiad Petition and marked Exnibit "AY ig unconstitutional

in that it diminishes or reduces & legal obligation justly due the

Town of Bay.minette, Al ebama,

violates the vrovisions 0f Section 100 of the Constitution of Alazbeams]

ICierk of the Town of Bay Minette, Llabema

DEMURRER.

the Orginence adopted by the Town

L S e e i, et sy

BT §aiod ) TN AT Yy B3 SR it o mor g 1AL AT b R

the Crdinance adopted by the Town Counecil

the Orédinence adopted by the Town Couneil

a Municipal Corporation, and thereby

Ktorney for iary F. Smith, as Town

¥ Municipal Corporation, Respondent. 5
7/
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DEAURRER.

S s

H, M. HALL,

Rel ator,

| MARY F. SMITH, :

As Town Clerk of the Town of P
Bay Minette, Alabama, & Municipal ! -
Corporation,

Respondent .

CIN THE CIRCULT COURT OF

BALDWIN COUNTY, ALABAMA, |

AT LAV, NUMBER_72Y. J

S . _ ' -

. | |
|

. /2{2/ ;W ‘??‘;f“/f;/ | I |

. J.B.BLACKBURN
. ATTORNEY AT LAW
BAY MINETTE,ALABAMA cog
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_ ' ag Cleris of
+the ﬂown of Bay Linette,

et e S B o Rt et B

Llsbana, CRAIDWIN COUNTY, ALaBaMa
: Delfendant oo '
‘ C - "7'_“«. Y e
P R “\r'w‘ Sl
70 THE HONORABLE F. W. TARA, JUDGE OF TS
CCURT OF BATIWIN CCUNTY, ALABAUL. .

Your petitioner respectiully shows unto your Honor
that he is over the age of Tweniy-one (21) years andé a resi-
dent of Baldwin County, Alabama; that Mary Saith 1s over the -
age of twenty-one (21) years, a resident of Baldwin County,
Alabama and is Clerk of the Town of Bay Hilnette, alaoans,

- having been duly lezally elected and cualified to that office.

-

sner-rurbher-shows to your Honor that he-is

hh

e s o

®
.

the owmer of lots 3 and 4 of th hart and Stepleton Subdivi-

sion of a part of Block 105 of Hand LanG Company's Addition to

]

the Town of Bey liinette; that under jtreet Improvement Ordinance
of the Town of 2ay Liinette, adopbted July 2, 1929, numbered 49
' smd ordinances and resolutions supplemental thereto an assessS-—

ment was placed on and against sall lots Ior street improvement
,
2

o

purposes in the prineipal sum of 3L A /o that under sald

ordinances and resolutions the ‘nterest rate on said assessment

[

wés Pixed at 6% per annua To comuence on the 22nd day of Marcl,
1930, whieh for this proceeding 1is admitted to be valléd; that

‘said assessment Temained unpeid; that on the 5th day of Auzust,
1941 the Town of Bay Minette acting through ané by its duly

elected Towa Council passed, adopted, aporoved and put into

che rate of interest
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on the unpaid assessments under salé ordinances and regolutions
a2t 3% per annum ror the first vear and 2% per annum for each
year subseguent to the Pirst vear, provided the same was pald

within the time said oréinance remainsd in fTorce and eli

-
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Petitioner further shows unto your honor that the said

ordinance of the 5th day of August, 1941, numbered 439 is not

" ~ I

- violation of Section 100 of the Constitusion of Alabama, but

on the contrary, is valid and in force and was on the 15th Gay
of Sevt.., 1941, velid end in Torce and effect and the said
Hary Smith as town Clerk acting as aforesaid, wrongfully and
illegally refused to receive and zccept the said monies tendered
to her as aforesaid and wrongfully and illegally refused to re-
ceipt for the same and to issue ©o this petitiocner a release
and discharge of the lien of sazid assessment on szid lobs.
Premises stated, your petiticner prays that your Honor
‘will grent an order Ffor the issuance of an alternative Writ of
__Mandamus commanding and directing the said kary Smith as G;exk

of the Town of Bay iline arabama as the person designated to

collect and rece¢pu for the street improvement asSessments leviea T
under Stree? Improvements Ordinances of the Town of‘Bay'Kinette,

Alabama on the 2né day of July, 1929, numbered 49 and ordinances

and resolutions sﬁpplemental thereto and under oiﬁinance nunbered

439 adopted by The said Town Council of EBay ilinette on the 5th

day of August, 1941 to receive and accept the sald sun of noney

(¢

tendered to her by your petitioner on the 23th day of August,

1941 and to receipt for the same and To issue a release and dis-
-charge of the lien of sald assessment on lots 3 ‘and L,

e

or vo appear belore this Court on z day Lo be nﬂmed in said Virit

and show cause, 1f any there De, wny a pereaptory Vrit of kandamus

should not issue, reguiring her to receive and accemt said monies

e

‘and recelipt for the same and to issue a release and discharge ©

.the lien of said assessment on salé loits; and petitioner prays

o

for any other or furiher reliei €0 wihich he may e entitled in

N o, k.

Attorney fpr Complalzant

the premises.’




THETRTY

CRDINALNCE

mrzl - A ST TN T -
E IT O2DAINED by
A

Bay ilinette, Alabama, that;

SECTICI I:

"t

0. 439

the Town Council of the Town of

The interest €ue and to become dus on

unpaid street. improvement assessments under Street Improvewent

order number 4%, adopted the 2nd day o

July, 1929, and ordi-

l':-
nances and resolutions supplemental thereto, vbe and the same is
reduced To the rate of three per cent Tor the first yesar and two

per cent per annum therearlter

to Seplember 22, 1941, provided such

assessments, principal and lnterest at the sald rates shall be
raid during the period this ordinance shall be in force and

geffect.

SECTICW II:

-

The Town Clerk as the person designated
to collect such assessments, be,
directed to receive and accept Tthe principal
and interest at the rate of tioree per cent for the
two per cent per annum therealfter to September 22,
payment of sald assessments ané to issue a recelpt

anéd she 1s hereby authorized and
of said assessments
first year a=nd
1941 in fuil
in the name of

the Town of Bay liinette, Alesbama in fuil payeent and release of

and
the

the szld assessment
same 1s paid within
fect,

: SECTICOW TIIT:
effect from
_aftter, unless within

the lien securing the same
time this ordinance is

, brovided the
Torce and ef-

Rl

This ordinance shall be and remain in
its adoption to September 22, 1941, and not there-
suech period an action shall be brought in a

court of competent jurisdiction to test the validity of tHIs or-
dinance; and in this event, this ordinance shall be and remain

Cin full force and effect for &0 days after the validity of

this

ordinance shall have been Getermined by the Court and not there-

after.

SECTICH IV:

s
the vallidity of This ordinance, and
to be valid, no interest shall be char

periold this ordinance is in Torce.
either of them shall not be na

shall be in force and effect,
paid during such period shall
tersst, at the rate specifisd

If an action shall be brought to test
this ordinance shail pe held
zed on sald assessments
are paid within the
3ut, 1T such assessments or
1& éuring the pericl this ordinance
then such of them as skall not be
be paild in full, principal and in-
iy in such Street Improvement Crdinance
g¢ay of Ju 1929, and the ordinances

nuamber 49, adopted on the 2nd

and resolutions supelemental therete.
assessments Lo

nance 1s ©o permit such

urpose of tiis ordi-

G 8t & reduced rate
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of interest and the liern securing the same to be discharged, if
and oniy if such assessments shall be pald in full, princival and
interest, at the rates hersin provided, within the period this
“rordingnce isin foree-and-elffect.
SECTICH V: This ordinaence shall become effectiive
upon its adoption and approval.




EXHIBIT "BY

E t

Bayv Minette, Alabame

September 15 1CLl

Mr, Z. ., Hall,
Bay Linette, 4slabana.

_ Thig will acknowledge that you have this day tencered

to me as Town Clerk of the Town of Day : euue, Alebama, a Municipal

lon, the sua of 3452,7k walch 3ou offered in ¢u¢l settlement

neipal and interest “OnSlLech Dv be due to the

i reuue, Alabama, a dunici 0 Tor the paving
Iots It nd Four (4) in

< Hunbered One

o the Town of

I, as Town

Tor the sald

lien which is

Tunicipal
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assessner G
_”1nur'a“d S5ta
Hunéred TFive
Bay iinetve, &l
"Clerk of the sa o)
assessments and inte%esu, anl cance
<med and held by the Town of Bay Xl
Corporation, agalinst The sbove descri
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he Tovwm of
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I refuse to accept the T

the recelpt which you *euuesced n
Bay Minette, Alsbanma, a Municip

. reasons:
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ed by the Towm CSouncl
192¢ and the C“::n%nces
ssessment for street

- the sald Lot
s salc Lov
s es provided
st Prom the Time they ve-
er annumn. JThese assesSs-

; ] Daynents
, 1941) The
ztion, is entitled To
nd ‘O/LOO Dollars
n from the 22nd day
Der annam amounting
ne emount of BL52.74

Llacks the sun of
nterest therson at
0, to this date.
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Cgeethe Town ool :ayﬁxiret”
and Resolutions su

improvement nu“%ose
'Tq“ee {3) for the princi
Four (L) for Ths princlp
that the said assessument
came Gue ab the rate of
ments became due in full
have been made thereon, and
Tovm of ZBay & 1neuue, Alabanma,
the p“lnﬂﬁna! sum of Three EunGred bﬂ:
(4365.10) in Zull, together with inter
of Ilarch, 1930 at the ;ute of S*k ver

to $251. Lz me clng a total of $6156.52,
which vou uenueﬁea to me today as oubli
$173.76 of ﬂar¢np the assessments in kdl

six per cent (6% froa the 22nd day of Ma
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‘ In making your Tenc
of Bay iinette, alabamz, you T
correctly as provided ©Y Ordine , adopted by the Town
_wOounCLl of the Town QL_ﬁa iiinette, alabama, o August 5, lCL_, but
this Ordinsnce is, in my op inicn, unconstitutional and vold because
1u violates the “rov151ons of Secticn 10C of the ilabana Consti utlon
1901 in that it is an attempt by the Town G i1 of the Town of
_Bay Liinette, Alabama TO giminish or release an oblig ation legally
due o the sald Town of Bay Winette, Alabama, & Lunlc nal bO“DO“”tlon-

wo Clerk cof the Town
2i and interest

Tery truly yours,

is town Clerx of the Town of
Bay Liinette, aslabzma, &
iunicipal Corporablion.




STATE 0F ALABaLA

BATSWTIN COUNTY

Personally appeared befors me, Ruby C. Graham, a

Notary Public in and for said State and saic County, H. . Hall,
who, belng by me duly swern, CGepcoses and says that he has read

that the facts stated therein are

the foregoing petiticon and

true to the best of his knowledge,

" Bwoen o and subscribved vefore me, this the /77 day of

oy,
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BEEBE & HALL

LAWYERS
"BAY. M INETTE, ALABAMA
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F BALDWIK COTNTY, ALARAMA
ED DY LAY 70 HOLD 02 €AY
{OCEZDINGS WHAR HAD I
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VE.

MARY B, SMITH, as

Clerk of the Town of

Bay Minette, Alczkama,
Defendant.

Numbter 704.




Lfter copying Defendant's Demurrer, the next items in the
transcript should be as shown below.

ER I R A I N L A Y R R R A )

H. M. Hfi_LL,

Petitionsr,

MARY F. SKITH,
Ls Clerk,

)
)
o )
)

Tefendant.

mett {

n
oq

files Demurrer to Petition for Mandamus, ané the same being heard

e

et

e

[1je4

and considered by the Court it is therefore orderad and adjud
by the Court that the said Demurrer be and the same 1s cverruled.

L A R N B B R A A R A O B R I )

Then copy Defendant's inswer. 4sfter Defendant's answer
icnerts lemurrer to Answer.

LI I I L R N A A I N R

MINUTE ENTRY

No. 704

MARY ¥. SUITH,
As Clerk,

)
=
g2
[ ]
L T

Defendant

j}ﬁw_«cq;z:wf- f?f/ , 1947

considered by the Court it is therefore crdered and azdjudged by
the Court that the szid IDemurrer be and the sare is sustained.

Then copy Pefendant's amended answer; then recopy Peti-
oner's Demurrer which is the same Dernurrer of Petitioner as that
nied above.
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MIFJTE ENTRY

q. M. HALL,

)

)

No. 704
vs. )
: )
)

, 1947.

Cama the partiss by Attornevs and the Defendant de-

clined to plead further.

L R A L I R A A A U R A RN A B

Then copy %rit of Mandeamus.

Defencdant's appsal.
Security for cost of appsal.

o]
Supersedeas bond.
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H. M. EALL,

Relator, TN TEE CIRCUIT COURT OF

vs. BAIDWIN COUNTY, ATABAMA,
~ IMARY P. SMITH, as Town Clerk

of the Town of Bay Minette,
Alabama a Municipal Corporation,

AT LAW.

Resnonaent.

< :
ANSWER

Now comes Mary F. Sm‘uh as Town Clerk of the Town of
Bay Minette, Alabama, a Municipal Corporation, the Respondent named
;n this cause, and for answer to the Petition filed by the Relator'

in this cause says:

( 1. The Respondent admits that the Petitioner or
é%elator is over twenty-one years of age and a resident of Baldwin |
”%?ountyg“Alabama;“thatwshEMiswover“twen ~one  years ol age, & resideét
?f Baldwin County, Alabama, and that she is Clerk of the Town of |
V?ay Minette, Alabama, & Municipal Corporation, duly elected and
!ﬁualified as such officer.

2. The Respondent admits that the FPetitioner or

Belator is the owner of Lots Three and Four of the Nihart and

+apleton Subdivision of a part of Block One Hundred Five of the
Hand Land Company's Addition %o the Town of Bay iinette, Alabama;

that under Street Improvement Ordinance Number Forty-nine of the

Town of Bay Minette, Alabama, adopted July 2, 1929, and the ordlnance
’ and *esolut¢ons sunplemental thereuo, a valid assessment was placeﬁE
sagalnst the two said lots for the total ?rlnclpal sum of %365 lO'Mmem
that ir, under and by the said ordinances and resolutions the
1nter95u rate on the said assessments was fixed at six per cent
per snnum to commence on Mareh 22, 1830, and that no part of the
%;aid assessments or the interest thereon has been pald.

‘) The Respondent further admits that on August 5, 1941,
;hile the said assessments and theinterest thereon at six per cent

i

@er annum from March 22, 1930 were justly due to the Town of

-

Bav Minette, Alebama, a Municipal Corporatlon dellnquent in full

i -



"ei e

i

j

and unpaid, the Town Council of the said Town of Bay Minette, %

ﬁ“labamﬂ, passed, adopted, approved ang attempted to put into effecﬁ

?an Ordinance I Wumbered 439, & copy of which said Ordinance is atf
?tached to the Petltlon flled 1n thls cause, marked Exhibit 3&“ and'

mede a part thereof, which said Crdinance attempts to reduce the

nterest rate on the assessnents referred to therein from SiX

‘per cent per annum LO three per cent Dper annum for the first year
&ﬂd two per cent per amnul thereafter, provided payments are made
as specified in the gsaid ordinance. The Respondent further admlts;
;that she, as Town Clerk of +ne said Town is The perscn designated
iby seid ordinance to colliect, receive and receipt for the said
assessments and interest as provided in the said Ordinance ﬁumbered

q459 and that she was acting in such capacity on September 15, 1941&

4,
:

i?espondent also admits that on Septenmber 15, 1941, the Petitioner OT

e -wDeiator tendered Lo her-&s- said- Clerk the-tobek-amount of ©the 3--

!

gpr1n01pal assessments against the caid lots amounting O the sum of

§§365.10 and interest thereon as provided in the said Ordinance %
E%nmbered 439 amounting to the sum of £87.64, meking a total of |
$452 74 that she as CleTk aforesaid refused to accept the tender
so made, in full setslement of the total principal and interest dueé
gpn the said assessments, €0 issue a receipt therefor and to cancel é
%%nd discharge the lien of the“said assessment held and owned ©Y the
ﬁésaWQ Town of Bay Minette, Alabame.
| Respondent further alleges that at the time the saild

|

?tendev was so made to her as Glerk aforesaid, +he total amount of

i

tho erin01pal and interest then due to the sald'Toﬁﬁ”as”ﬁfe§iéédmiﬁ

Ordlnance Numbered 49 and the Ordinances and resolutlons supple-
Emente.l thereto was $616.52 as will fully appear from the Responden*'c
letter, a copy of which is atbached to the Petition filed herein
marked wnibit "BY and mede & part therecf sO that the amount of

9402 74 which wes tendered was $163.78 less than the amount legally

;gue the said Town.

i
i

| Respondent expressly admits”that she as Clerk aforesaid|



refused to accept the said tender, to issue a receipt in full for
saeid assessments and interest thereon and to cancel the lien there-
for owned and held by the said Town of Bay Minette, Alabama, be-
cause the sald Ordinance Numbered 439 adopted by the Town Council
of the said Town om August 5, 1941, is void and of no effect becaus
it violates Section 100 of the Constitution of Alabama in that it i
an attempt to remit, relesse or diminish an obligation or 1iability
justly due by the Petitioner or Relator to the Town of Bay Minette,
a Municipal Coxrporation which is held and owned by the said muni-
cipality without securing or receiving payment of the full face
vaiue thereof.

3. Respondent admits that the said Town of Bay Minette,
Alabama, a?Municipal Coxporation, is and has always been the owmer
of the salid assessments and the liens securing payment thereof, in-
cluding the assessments and liens against the lots owned by the
Petitioner; that at no time has the said town issued bonds or
borrowed money against the said assessments or any of them, not
pledged, transferred or assigned the same and further That no persc
cther than the said Town has at any time been entitled tc the pro-

czeds of the sald assessments or any part thereof, either of

principal oxr interest and that the same are now and have always been

the property of the said Town of Bay Minette, Alabama, a Municipal
Corporabtion.

The said Lots Three {3} and gour {4) in Nihart amd
Stapleton®s Subdivision of a part of Block Numbered One Hundred
Five (105} of the Hand Lend Compeny's Addition %o the Town of Bay
Minette, Alsbema, each has a frontage of twenty-five (25) feet on
Court House Square in the Town of Bay Minette, Alabeama, making a
total frontage on said Court House Square of Fifty (50} feet. The
said lots were ilmproved at the time this suit was filed ané on this
date and there was then and is now situated on the sald lots &

two-story brick building aepproximately fifty feet by fifty feet in

e

8

al




size with two stores on the lower floor and a number of offiees on
the upper floor. Thae saidfiots are assessed for taxation at the
sum of Three Hupndred Dollars ($300.00) and the said improvements
are assessed fof-taxation at the sum of Thirty-five Hundred
Dollars {$3500.00) but in truth and.fact the property is worth
much more than the total assessed valuation of Thirty-eight Hundred
Tollars ($3800.00).

Respondent denies that the said Ordinance Numbered 439
of August 5, 1941 is valid and that it was in full force on
September 15, 1941, and further denlies that she as such officer
wrongfully and illegally refused to receive and accept the moneys
tendered to her by the Petitioner or Relator and that she wrongfully
and illegally refused to issue said Petitiomer a release and dis-—
charée of the lien of said assessment on the said lots.

4, The Respondent, for further amswer to the said Petit-
ion, alleges that the Petitioner has wholly failed to allege any
facts showing that he has a specific legal Tight to have this
Respondent accept his tender, issue him a receipt in full for the
said assessments and interest thereon, and cancel, release and di s-
charge the lien held and owned by the Town of Bay Minette, Al abama,
a Municipal Corporation, on or against his said property and thet
Responﬁent is under a duty and has the asuthority to do the said
acts. Respondent further alleges that it affimatively appears from
the Petition filed in this cause that Petitioner's entire alleged-
rigat to the thing or ‘things demended is based upom the said
Ordinence Numbered A59, whlch is unconstltutlonal and voxd.

.. 5; Eaéh and gll of tne allegatlons of tne sald PEultlon
which have not been specifically answered are hereby expressly

denied.

Ui

Having fully answered the sald Petition, RHespondent prays
that the relief prayed for therein be denied and that Respondent be

di scharged with her reasonable costs in this behalf expended.

QISL JA) S S

C%Etorney for Respondent. Y




. ANSWER

CH. M. HALL,
Kelator,
’ VS;

MARY F. SMITH, as Town Clerk of

the Town of Bay Minette, Alabama,

a Hunicipal “orporation,

= T Respondent.

IN THE CIRCULT COUKT OF
BALDWIN COUNTY, ALABAMA,
AT LAW. NUMBER 704.

J. B.BLACKBURN
ATTORNEY AT LAW

'BAY MINETTE,ALABAMA




CIRCUIT COURT OF MOBILE COUNTY, ALABAMA

CLERK

MANDEVILLE,

JOHN E.

MYRTLE M. TROTT
DEPUTY CLERK

O'CONNOR
DEPUTY CLERK

WILLIAM J.

MOBILE 15, ALABAMA

Hig

{
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H., ¥. HALL, i IN TEL CIRCUIT COURT OF i
FETITIONER, g BAIDWIN CCUNTY Ty ATABALA
- - _— " e e ¥
i S ' | 1‘1 AL ‘L:A.W. s

WARY SMITH, &SCLERK
OF TEE TOWE OF BLY
NINETTE, AL: B MA,

W3 b P pelod AN

DEFETDANT.
Comes the Petitioner in the a2bove styled cause and

demurs to Defendant's answer and as grounds therefor says;

1. The matters set up do not constitute z defense to
Petitioner's complaint.

.,

2. The matters alleged therein are frivolous.

2. The matiters *therein alleged are not res

i omem SU—-Y_

Petiticner's conuplainte.

sufficient as an answer Lo Petiticner's complainte.

6. The matters alleged in said answer if true do not

consiitute 2 defense Yo Fetitioners zctiion.
7. The allegation that the amount legally due was $616.52

and the ampunt tendered wes $163.78 less than the amount

¢ve is 2 conclusion of the pleader.
8. The Tacts alleged in said answer are legally insuff-
icient to authorize rer to refuse to accent the money

tendered ant Lo cancel the leln of zssessnent.




e
©. The matters alleged in said answer spow tha’t the
Gefendant wrongfully znd iIlegally refused tc accen
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Relator, I¥ TEE CIZCUIT CCURT OF

VS BALDVIN COUNTY, ALARANA,

i
:
j
- !
E

MARY F. SﬂITT, as Yown Clerk _ AT LAV,
of the Town of Bay Minette,
Alabama, & Municipal Corporation,
Respondent.
ANMENDED ANSWER
Row comes Mary . Smith, as Town Clerk of the Town of
| Bay Minette, Alabsma, =z MHH1010aﬁ Cermoration, the Respondent named

in this cause, z2ngd for/answer to the Petition filed by the Relator
2 v .

in this cause szvys:
1. The Responcent admits that the Petitiomer or Re-
lator is over tweniv-one years of age and & resident of Bzléwin
County, Llabamz; that she ;s over tweniy-one years of age, a resi-
dent of Baldwin County, Alabama, and that she is Clerk of the

of Bay linette, Alabama, a Municipal Corporztion, duly elected and
1

ton Subdivision of & part of Biock One Eundred Five cof the Hang
Land Company's iddition Lo the Town of Bs .7 Minette, Alabama; that
under Street Improvement Ordinance Number rortv-nine o

'

was Dlaced

kel

of Bay Minette, Alztamz, adonted July 2, 1929, and the ordinances
3
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esoluticns supplemental ther "eTo, a va

g
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against the two said lots for the total princigal sum of $365.10:
hat in, under and by the said ordinznces znd resclutions the in-

w

terest rate on the said assessments was fixed at 3ix percent per
annum to commence on March 22, 1930, anéd that no vert of the said
assessments or the interest thereon hzs been paid.

P

The Respondent further admits that on Ausust 5, 1941,

4

wnile the sald assessments and the interest thereon at six percent

| per annum from March 22, 1930 wers ustiy cdue to the Town of Bay




latama., & Municipal Cornoration, delinguent in
> = o > .

and unpaid, the Town Council of the said Town of Bay ¥inette,

s Ordinance Numbered 43%, & CORY £ whiech said Ordinsnce is at-
tzcned to the Fetition T
madé a part thereof, which s2id Ordinsnce sttempis to reduce the

interest rate on the zssessments referred to +herein from six per-

l“(j

cent per annum to fthree percent per annun for the first yezr and

two percent per annus thereafter, provided payments are rmade as

by sald ordinance to collect, receive and receipt for the said

assessments and interest as provided In the caid Ordinance Numbered

-

439, end thet she was acting 1n sucn capacity on September 15, 1941.
Respondent also admifs that on September 15, 1941, the Petitioner
or Relator tendered to her as szid Clerk the total amount of tne
principel essessments against the zald lots amoﬁ;;g;é_tbnﬁhe sﬁﬁ_ogm
365,10 and interest thereonm &s proviced in the szié Ordinance Nu-
whered 439 zmounting to whe sum of $87.64, meking & total of $452.74;

. b

that she as Clerk aforesaic refused to accept the tender so made,
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orincipal and interest due on the

>3

| said assessmentis, to issue a receipt therefor and 1o cancel and dis-

charge the lien of tne szid Lssessment held and owned i
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l the princinal and interest tnen due to the sald Town &s provided in

| ordinance Wumbersd 49 and the Ordinances and resclutions suppie-

=
U
13
¢t
W
§uuk
ct
by
41
Uy
®
o
9]
o
n
26
O~
]._1
o~
[ ]
\n
™o
L
w
=
(=0
t_J
‘_1
iy
o
i._l
I__J
JO
3
3
D
03
3
|23
L]
e
&
ot
ny
6]
jss.
b
n
3
9]
i
o]
@M
)

v3
1))
H
o
4]
[o1]
el
W
by
el
o
t..h
ct
)
jA3)
3
[}
4
o
(o)}
o]
oy

part thereof so ~nat the amount of
1 5452.74 which was rendered was $163.78 less than +the spount legelly

fdue the said Town.
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refused to accept the szid

tender, to issue e receipt in full for

1¢ zssessments and interest

for owned and held by the said Town of Bay Minette, Alabama, be-

& Municipsi Corporation, is zné has always been the owne

ne i

LCWL O AUZUST

Secticn 100 of

bered 439 adopted by the Tewn Council

hereon and to cancel the lien there-

o

941, is void and of no effect bheczuse

Constitution of"Alavama in that it

unicipal Corporation which is held znd owned hv the said
Or receiving payment of the full face

assessments and

2ssegssments znd

the liens securing rayment thereof, in~

}
-
m
[
163}
o
g
i\
i_h
[}
w
ct
(+

ct

that the saic Town of Bay Minette,

i}

ne lots cwned by th

has the said town issuszé bonds or hor-
C. assessments or any of them, nct vledged,

£

and that the same are now zné hove always been the property

Town of Bay Minette

Alabara, each has z frontag

Square in the Town of Bay

on seid Court House Scuare

improved at

gtores on

prroximetely Iifty feet by fifiy feet in size with two

*h

fuha

the time this s

is now situzted on the said lots 2 two-story brick

¢ lower flcor =zn

The szid lots zre zssessed

Dellars ($30

i

0.00) and the sz

of Fifty (50) feet. The said lots were

was file¢ and on this date and there

lebama, a Municipal Corporaztion.
3) znd Feur (4) in Kihart and

'3 -

Numbered One Hundred Five

twenty-Tive (25) feet on Court Houde

etie, slabema, making a total frontage

hl

numzer of  offlces on the upper floor.

loprovenents zare assessed for taxa-
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of which the clzim of the szid Town is not doubtiuvdl in any way.
Respcendent denles that the sazid Ordinance Numbered A3R
T August 5, 1941 is vaiid and that it was In full force on Septem-

ber 15, 1941, and further denies that she as such officer wrcngfully

D

1ly refused to issue szid Petiticner =z release zné discharze of th

ent on the szsid lots.

oy

lien of said zssess

H

4. The Reszondent, for further answer to the said

Pe itioq eges that the Petitioner has wholly failed tc allege
any ;acts showin g t at he has z snpe ific legal right to have this|

Respondent zccept his tender, issue him a2 receizt in fulil for the

ié assessments and interest therecn, and cancel, relezse and dis

jin)

charge the 1lien helcd ana owned by the Town of Bay Minette, Llabam:

a ¥unicipal Corporaticn,
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Respondent is under & duty anc has the authority to do the sald zcts.
Respondent further alleges that it affirmetivsly appears from the
Petition filed in this cause that Petitioner's entire alleged right
to the thing or things demanded 1is based upon-the saic Ordinence Nu-

bered 439, which is unconstitutional andé voic.

5. Bach ané 21l of tne a¢L g& ions of the said Peiition

ich have not been specifically answered zre hereby express;ﬁ cenied;
Heving fully answered the szid Petition, Respondent

prayvs that the relief preved for Therein be denied znd that Respondent
rezsconable costs in this behalfl sxpended.

Q 13, 73 ot
T?%oﬁnev for Respondent

be discharzed with he
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AMENDED ANSWER
H. k. HALL,
Relator,
Vs ¢

MARY . SMITH, as Town Clerk
of the Town of Bay Minette,

Alabama, a NMunicipal Cerporaticn, |

Respondent.

1IN THE CIinCUIT COURT OF
BALDWIN  COUNTY, ALABAMA
AT LAW,

Mﬁoc\ﬂ \//// =
/7 4«

J.B.BLACKBURN U
ATTORNEY AT LAW

BAY MINETTE, ALABAMA,

)
i




2 Municipal Corporztion,

E. M. HALL,
Plaintiff,

- IN THE CIRCUIT COURT OF
Vs

BALDWIN COUNTY, ALABAMA
MARY F. SMITH, '
As Town Clerk of the Tewn AT LAW NC. 704
of Bay Minette, Alabama, . o e e

Respondent.
SUPERSEDEAS BOND
STATE OF ALABAMA
BALDWIN COUNTY %
KNOW ALL MEN BY THESE PRESENTS: That we, Mary F.
Smith, as Town Clerk of the Town c¢f Bay Minette, Alabama, a Muni-
cipal Corporation, as Frincipal and the undersigned as Sureties zare

held and firmly hound unto H. M. Hzll, his heirs, executors and ad-

ministrators in the sum of $100.00, for the payment of which we joint-

ly and severally bind ourselves, our heirs, executors and adminis- |

trators, firmly by these presents:

Sealed with our seals and dated the 3rd day of
Marcn, 1947.

The condition of the zbove obligation is such thatll

whereas, the above bound Mary F. Smith, as Town Clerk of the Town

of Bay Winette, Alabama, a Municipal Corporation, has applied for and

obtained an appeal, returnable to the next term of the Supreme Cour

o

of Alabama to supersede and reverse z judgment in favor of the Plain-

tiff and against the Defendant at the February 5, 1947 term of the
Circult Court of Baldwin County, Alebzma. |

Now if the said Mary F. Smith, as Town Clerk of
Town of Bay Minette, Alabama, a Municipael Corporation, shall prose-
cuﬁé to eflect her said sult in the Supreme Court of Alabama and
satisfy such judgment if the said Supreme Court shall render in thi
case,tnen this obligation to be void, otherwise to remain in full

force and effect.

he

Phper F Lot | (sE4L)

Ls Toyn ClerX of the Town of Bay

KHinette ab > & Municipal Corporaticn
(SEAL)

cégyz;éfiji;;;%%éi&é;%éé&k“ffn (SE4l
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d approved on this the
day of March, 1947
the Circuit Court

an

ra

/ B4 m
§§HHﬁﬁg‘lrirlgfl

Clerk-of




VS. BALDWIN COUNTY, ALABAMA,
MARY F. SMITH, as

Clerk of the Town of
Bay Minette, Alatanma,

a Municipal Corporation,

~ AT LAV, NULBER 704.

H. M. HALL,
Petitioner, IN THZ CIRCUIT CZOURT OF
Defendant.

¥

LPPEAL OF DEFENDANT.

Now comes the Defendant, Mary F. Smith, as Town Clerk

of the Town of Bay Ninstte, Alabemz and appeals from the final
2 B 2y

| jJudgment of the Court in the zbove entitled cause. -

Dated Karch 5, 1947.

Q,. 73- BLM

fttorney for Defendant.




SUPERSEDEAS BONS\{?w
_\

H. M. HALL, . N

Plaintiff,
Vs

i

'MARY F. SMITH,

As Town Clerk of the Town

. ‘of Bay Minette, Alabama,
'~ a Municipal Corporation,

oo

Respondent.

! IN THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAMA

AT LAW NO. 704




APPEAL OF DEFENDANT.

H. M. HALL, P
Petitionef?té%%é
| lt%%@

M&RY F. SMITH, as Town
Clerk of the Town of Bay
Minette, Alcobama, a Muni-
cipal Corporastion,

VSI

Defendant.

IN ©HE CIRCUIT COURT OF
BALDWIN COUNTY, ALADAMA.
AT LAW.  NUMBER 704.

FILED March 5, 1947.




H. ¥. HALL,

Plaintiff,
IN THE CIRCUIT COURT OF

Vs
BALDWIN COUNTY, ALAEBAMA

VARY F. SKITH,

0f Bay Minette, Alabama,
g Mun1c1pal Corporaticn,

o Q.E Respondent. = ° A
| SECURITY FOR ‘COST OF APPEAL

ST I hereby'ackﬁOWledge myself security for cost

of the apneal tzken by the Defendant from théafiﬁal Judgment of
the Clrcult Court of Baldwzn County, Alzbama in the above entitled

cause,” dated March 5, 1947.

\Taken and approved on this the
day of March, 1947.

Clerk ofééhe Vircuit Court

S | (;2 JS. ?fiﬁamw4;41AA--—- _(SE4

Ls_ Town Clerk. of the Town . f AT LAW . ... NO. 704 — | ...




SECURITY FOR COST Sﬁzi§?§
H, W, HALL,
Plaintiff

‘ MARY B, SMITH Sh o
‘As Town Clerk of the Town
of Bay Minette, Alabama,
) Municipal Corporatlon,

Respondqnt,s

et

'.i

P

IN TﬁF CiﬂcﬁITFEOﬁRT OF

i e S s o T T

BALDWIN COUNTY, ALABAMA

AT LAW S NO._ 704
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No. 704

. SHITH,

R

Defendant.

.‘_ﬁvtmﬁagfwﬁ;jrwwmm;qﬁzTWWWMWMW . S —

Came the parties by 4Lttorneys and the Petitioner

files Demurrer to vJefendant’'s amended answer znd the same being

o

heard and considered by the Court it is therefors ordered aznd zdjudge

by the Court that tThe saild Demurrer bs znd the same Is suste

ned.
.
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B, M. HALL, §

Petitioner, )
IN THE CIRCUIT COURT OF
VS. . y
g BALDWIN COUNTY, ALAR

MARY F. SMITH, as _ )
Town Clerk of the Town AT LAW, _ NUNEBEZR 704.
of Bay Minestte, Alabanma,
a Municipal Corporation,

Defendant.

CITATION OF APPEAL.

TO H. M. HALL, PETITIONER, OR T0 ¥. C. REERE, HIS ATTORNTY. 6F ZECOS

WHEREAS, on the Zth day of March, 1947, the Defendant

took an appeal from the final Jjudgrent rendered in this cause dated

sf@@ﬁﬁAs, 19472
NOW THEREFORE, you are citad to appesar as reguirad for;

law, before the Supreme Court cof 4Llabzmz to defend the szid appeal
2 I

H

4if you think proper so to do.

Witness my hand this 30th day of October, 1947.

M,c f,g- M__

Clerk of“é; e

e reult Court of Baldwin
County, Alszbe )

o i

I hereby accept service and waive further notice of

the within Citation of Appeal.

Dated this __ day of‘gzng 2 1947,

Attorney for Hf/i. Hall, Petitioner,
(Appellee)
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~ CITATION OF AE%&x
H. M. HALL, (%?

L3

AL

‘Petitioner,

LY

VS

 WARY F. SMITH, as Town

Clerk of the Town of Bay
Minette, Alabama, a Muni-
cipal Corporation,

Defendant. .

IN THE CIRCUTT COURT OF
BALDWIN COUNTY, ALABAMA.
AT LAW. NUMBER '704.

——p—n




He M. HALL, ‘ §  IN TEE cvacaff COURT OF
ETITIONER, . g BALDHIN COUNTY, ALABA«-?A
. T\IS .l § A‘ﬂ IAT .
WARY SMIT”y 4STERK g
OF THE TOWE OF BA q
KINETIE, AT4 Bé.x.é g
43
DEFERDLET % '
Comes the Petitioner irn ithe zbove styled cause and
demurs to Defendant'’s answer and as grounds therefor S&ysj
1, The mathers set up do nobd constituie 2 delense to
Petitioner’s complaini.
o, The matters alleged therein are Iriveolous.
2 The petters therein-alleged are nol responsiy¥ L
Petiticnerts complaint.
4,  The mathers therein allege neifhner trav seior deny
nor confess and aveid the allegations of peiitioner®s
complaint.
5, The matters alleged in said answer are legally im®
sufficient as an ancwer tc Petiticmer's complaints
“6. The matiers alleZed in said answer 1 frue dc ne t
econsiitute z defense to‘?etitioﬁers aehiche
" 7° The 2llegation that the amcunt legally due was @616;52
and the amcunt tendered was $163.78 less than the mount
o iéﬁé:?é‘é.ﬁs;" Jusion of * $he plea dera :_ | N s
'8. The facts alleged in szic answer are 1ega ly &“S“’;*
icieﬁt o authorize her to refuse Lo accept tne money -
tendered and 3o cancel the lein of assessment.
e F——
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e said couse issued to you.

THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

October Term- 19.%- 1.

AN Court

- __.,_...Cqunty—Go‘eeting:

oy Apjaeliant...___.,,

. Appellee....,

é-éceﬂﬁy pending i@ the Court of Appeals of Alabama, on appeal from the said

Court of ' ' County,

our Court of Appeals did on the < day of 0 fQ/L/\;Q , 19 < &

 render judgment of affirmance

n said couse; and,
Whereas, a certificate of such action of the Court of Appeals was duly issued to you, and

- thereafter an application for a rehearing of said cause was filed in this Court on thezcg_

' day of QM ,19@8...; '

\
Now, it is hereby certified, that our Court of Appeals, or one of the Justices thereof, did,
~

on the.._L=t2_ day of .. , order that the said certificate be recalled.

And you will accordingly return the same to this office af once, together with copy of the opinion

Witness, Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabama, ot the Capitol, this the

----------- day Of@ﬁ/@"&/:ﬁ—— 10.50%

""" Clerk: of the Court of Appeals of Al




- THE COURT OF APPEALS OF ALABAMA

October Term, 19@7 ::

+

T ‘"Ai’méllee..,; ........ ,

Y
- 'F?'om'é

CER’l‘IFIéATE OF RECALL
§ _ On Applieation for I{,e_hearihQ.
i

Fited this

BROWH FRINTING CO., MOHTGOMERY, ALA., 1934

AN b, e SGS.

AdVCourt,

THE STATE OF ALABAMA, _ } o




THE STATE OF ALABAMA-—-JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

October Term- 19.52. 7.

L To the Clerk of the S AL

(%\: . @/\ R \:W .- B Agﬁ.pellee..- ..... - ' )

récéntly'pendz‘ng in the Court.of Appeals of A-laba,ma, on dppré_al from the said

Court Of .. | : . County,

our Court of Appeals did on the_é'day of... o Q A ,. 19__. ,,,,,

- render o judgment of affirmance

in said couse; and,

Whereas, o certificate of such action of the Court of Appeals was duly issued to you, and

thereafter an application for a rehearing of said cause was filed in this Court on thez_O ........ -

A OF SN CUVL&_ @MM -
Now, it is hereby certified, tmﬁ one of the Justices thereof, did,

on the... Lot day of CAA_CEAa.

And you will accordingly return the same to this office af once, together with copy of the opinion

Fal
o . . :
ey LI MEZLN L order that the sald certificate be recalled.

R nm—saé&wcame—dim{'ed_to -y.m[’__- R - e i © it i s s e e

Witness, Charles Bricken, Jr., Clerk of the Court
of Appeals of Alabama, ot the Capitol, this the

ZGCEG@' Of A N , 19 C@SZ |
o I . / ‘

" Clerk: of the Court of Appeals of Algbama.




" THE COURT OF APPEALS OF ALABAMA
October Term, 19((237 :

Vel '.._.......;...Di-v., Nogég. ; |

' Appguee ............ )

CERTIFICATL OF RECALL

On Appiica_tj_on, for—Rehea-Ping.

' CQADAN,
. THE STATE OF ALABAMA, ;

E S County,

Filed this........'........;i..f.‘,f.i.'k..7...............‘...;....‘day' of

BROWH PRINTING &0, HONTGOHERY, AtA,, ko34



.' " Sf said county, in a certain cause lately pending in said Court between

Mary_F.HSmith, as Clerk of the Town of Bay Minette, Alsbama

."‘.‘

*

. THE STATE OF ALABAMA—JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA

October Term- 19 47...

To the Clerk of the. Circuit Court

of Baldwin County—Greeting :

, Appellunt...,

and .'

H, M, Ball . , Appellee...__,

wherein by said Court, at the i Term, 19..._..., ¥ was considered
_ édve?'Sely to said appellant......, were brought before our Court of Appeals, by appeal taken, pursu-
ant to law, on behalf of said appellant.. ..

NOW, IT IS HEREBY CERTIFIED, That it was thereupon considered by our Court of Amjeals, o

ﬁae éth day of April B . 19. 48 . that said

j'iidgme?i't: of said..... o Circuit . : Court be in all things affirmed,
and that ztwas further con?_idered‘that #he_: appellant__, and edra D 5 w_an...and...ﬁ‘..g....iB.,..;,.,.wr. .

Newton pay the judement of the circulit court ten per cent damages

thereon with interest and

Witness, Charies Bricken, Jr., Clerk of the Court
of Appeals of Alabama, at the Capitol, this the

..... Chantio g%ﬁw FA

" Clerk, Cotirt of Appeals of Ala%a.

Fe ) .
94§ APPLICATION FOR REFEARme OVERRULED




?J%

'THI COURT OF APPEALS OF ALABAMA |
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Pown of Boy Minette, Alabema
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H. 1. Hall
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The appellee here; designated hereinaiter 28 pabti-
rioner, on 49 Septenber 1941, filed & petitvion for & writ of
manderus against appellani, hersinafter referred o &8 respondent,

an
praying fop/alternstive w»rit of mandamug zo be issued conmanding



géapmndant to accept and receipt for certain nmenies terndered
Cher for certaln improvemsnt assessments levied by the Towm of
Bay Hinette on property belonging to the petitioner.

The petition azlleges thet & valid zssessment was
‘levied sgainst the property now owned by him by the Town of Bay
¥inette, for street improvement purposes, the sssessment so levied
3iximg the i“ﬁéraat rate ab siyx ver cent, all of which iz secursd
by lien held by the town. That while the total amount of the
ass&&aﬁamﬁ &nd interest thereon was due in full and delinguent,
the Town Council of the Town of Eéy Hinette enacted an ordi-
nange; & copy of sald ordinance being attached to and made a vart

4o

of sald petition, reducing the rate of interest from six per cent

t¢ three per cent for the first vear and tweo per cent for each
subsequent year Lo and including September 18, 1941, This ordi-
nance alsc provided that Lt shouwld remzin in full force and
effect and payment might be made thereunder st any vime sixty
days after termination of any suit brought to test its validity,

- The petition alsc alleges that She Town cwns the
assessment hereln invoived; and that same has not been esslgned
or pledzed.

The respondent appeared, walved the issusnce of the
alternative writ, and demurred to the petition on the grounds
that said ordinence seeking te reduce the amount of interest due
on the assessment wss violaﬁiva L Section 100 of the Constitu~
tion of Alabama.
| The petition origimeting this cause wae Filed in the

lower court on 19 September 194i. The Judgment and order of the

y

lower court here appealed from was entered 5 Februsry 1947. 4pe
peal from said order being duly perfectsd to thiﬁ.caurtj the
cause was submitied on 16 December 1947.

The praceeéings below raise only one question, namely;
whether a municipality which owns a.public improvement zssessment
against property in the municipéiity may reduce the interest rate
on sugh a@sé&am@nt retroactively. '

Section 100 of. our Constitution Lg as follows: |
¥io obligation or iiability of any persen§'associa~

tlon, or corporation held or owned by this state, or by any
county or other municipality thereof, shall ever be remitted,

-




3. :
-released, or postponed, or in any way diminished, by the leg~
islature; nmor shall such ligbility or obligation be extinguished
exeept Dy peyment thereof; mor shall such 1izbility or obliga-
tion be exchanged or transferrad except upon payment of its

face value; provided, that this ssction shall net prevent the
legisiature from providing by general law for the compromise

of doubtful claims.” :

The above section governs countw and municiral ofw
j: : P

ficers as well as the Legislature. New Farlev Yationsl Bank

¥. Hentgomery County, 202 Ala. 654, 8L So. £15.

Section 100, supra, however, by its very words per

tains to the coblipation or liability of any persom, associstion,

or coprporationm held or owned by this state, county or municipale
ity thereol. ({Underlining ours). l
Yunicipalities may make street izmprovemsnts and assess
the cost thereef against the sbutting property. The municipal
governing body fixes the amonnt of the assgsémant for such |
improvement, znd the governing body haz no power to reduce or
abate an assessment for such rublic improvement after it has
become final except 4in cases where appeals are taken within the
time allowed. All such zesessments bear "interest™ as fixad‘
at not exceeding eizht per cent per annum after tha expiration
of thirty days from the date on whiﬁh the essessment is mads
final. {See generally Chapter 11, Title 37, Cods of ilabams 15405
¥unicipal Improvement Acﬁ§ Ceneral Lets 1927, p. 7531,

| However, it is clear under our decisions that 558658«
ments levied for publie imp:cv&mam@s ¢ neot crsate & personal
1iability against the owner of the property abutiing the improve-
ment; only a charge, secured by a lien, is created against the

properiy improved. Bellenser v. Morgane, 225 Ala. 227, 1L2 So.

657; Hamrick v Town of Abbeville, 228 ila. 666, 155 3o. €7; City

of Huntevilie v. ¥adison, 166 Ala. 389, 52 So. 326 ; Griffin Lumber

Company ve Nelll et 2%, 240 ils. 573, 200 So¢. 415, Thus, the

1isbility or obligation crested bty a municipsl improvement assesse
ment iz in rem against the Speciflic property improved, znd is not
the persenal liability or ohligation of ths cwner of sush Propertye.

It is our conclusion therefore that This municipal assessment




wi&him the purview ¢f Section 100 of our Comstitutlion, nmﬁ&ﬁa
The appellant alsc strongly wrges tbdﬁ the 1@@%@
.cﬁurt erred in its Jjudgment and order bocause of the pravzaa
ions of Section 28, Yunicipsl Improvement Acl, Supra, DOW Sece
vion 5353 Title 37, Code of Alabame 1650, which comtalns the
following provision:

. *The gmv&wmi&g,%md; shall have noe power to raduce
‘or abate an aoscssment made for puvile &mmr@wamﬁmta after such
ssaesoments sbell have been made fimal, gbe.”

This @@ﬁ%ﬁmmiwm.macesaitaﬁaﬁ & deternminstion ag O
whether the Yinterest™ sought to be abaled ﬁ@ﬂ@uit&%@s & part

of the assessment, for only the reduction of ﬁiﬂu@?&ﬁﬁﬂ o the

asaesmment and mot the oosessment i3 here invelved.

iz sbeted by the Supreme Court of ﬁr@g&ns'%he WS
to zosess is embraced in, and in ite exercise, iz a2 manifegta-
tion of the power of %axati@na The assecsnent is a forced
chargze iwposed upon property by the soverelgn powsr &nd its
'vaii&ity'&mﬁ$ not depend on amy theory of condract. Ses Collbw

edford, £50, 485, 167 F. 487

While it is well established that interest on 2 con-
trectual obligetion is a part of such ooligation, it iz alse
2lmpst ag egually well established that where an obligatiom
grows out of the exercise of sovereign power, and is agsinst
vroperty only, then what may be denomingted a8 i@%@r@&ﬁ is actuwally
& penaity imposed for non compliance, and sz such iz nol a pard

'y

of the mblig%ﬂiaﬁ, Seat o Fetsmen (Montame) 4§ P. 2d. Tirs s

i) m

tiversey ¥. Dehrmand, 131 Or. 563, 281, P, 1663 Fipsh Tokal L. Fo

{ipige

P, 2a 10513

. Superior Courk, 93 Wash. 433, 181 P. 773

3 1?—3— fﬂﬁa @I&—g} 3%5»5 Ea v'“.Ti:ﬁa ﬁﬁ 13 ; ﬁ%&t@ Yo Kﬁ@fﬁ.ﬁs

432 Mo, 1229, 51 S. ¥. 2d 750; Griew Y. vational Bonk of Yentucky's

Leceiver, 252 Iv. 753, 68 5. ®W. 24 2%,
Specifically, a3 o the nature ¢f interest on inprove-
ment casesswents, several courts have determinsd that such ¢haerge,

whes impozed in comnection w t¥ 2 public improvement astessment
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enalty, and &s such might be reduced without vioclating
provisions of their respective Comstitutions identical or

gimilar to Section 100 of our Cemstitution. See Colby V. City

of Medford, supra; ¥hitehead v. MeeXly, {Okla.} 163 P. 1243

City of St, Joseph to uss of Swepson v, Forsee, {¥o.) 81 S. We

b5

The above principles in our opinion lead Lo the
esnelusion thet that portion of Section 538, Title 37, Code of
Alabvama 1940, prohiditing the governing body of a municipality

. X
from reducing or abating

ublic improvement assessument after
seme hes been made finsl in no way precludes the reduction of
the intersst on such assessﬁenﬁs, since such payment, though
denominated Yinterest,™ is essentially a penalty, and no part of
the assessment.

ﬁaving concluded that the ordinance here iﬁvolve&_
is valid, it follows on besic legal primciples too well settied
t¢ require eitation that the action of the respondent, as town
¢leri, in refusing to accapﬂitﬁ& smount tendered by the peti-
¢ioner was without legal excuse. The actior of the court below .
in the yr@miaaﬁ was therefore correct; and this cause is dus

te be affirmed. It is so orderad.




THE STATE OF ALABAMA---JUDICIAL DEPARTMENT

THE COURT OF APPEALS OF ALABAMA .

_- _mﬂ.@pellant,_;m_,

- Appellee___.,

From crvrreeme CVTOUTE COUTPE

The State of Alabama, |
City and County of Montgomery. f

I, Charles Bricken, Jr., Clerk of the Court of Appeals of Alabama, do hereby certify that the

.

--foregoing pages-numbered, from-one-1o...4

copy of the opinion of said Court of Appeals in the above stated cause, as the same appears and

remains of record and on file in this office.

Witness, Charles Bricken, Jr., Clerk of the Court

of Appeals of Alabama, at the Capitol, this the

Clerk of the Court of Appeals of Alabmea.

inclusive, contain o full, true-and correct ——— e
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to plead further.
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demurrers thereto, is whether or not ordina

Section 100 of the Comstitution,

Trhe Defendant

uuls cause and

CInCUIT Court COF

s cause, the Defendant

nece of the alternative
ition. The court over-

filed an answer, %o
ustained the demurrers.

cner de-

}-l-

ek the Petit

ned

]—-)-

The Defendant declir

tﬂc r\e.uur""ers

du L.

cf the Defendant and the

nee 439 is wviolative of

ordinances and resolutions

unnlementa? thereto, levied a street improvement assessment against

the properiy described in the peftition, and
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such assessment principgl or interest hes .
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is worth more than the assessment

September 15, 1941, within the time provided
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The Defendant,
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test suit. The Defendantis refusal ftc accept such tendered monies

A SR sEG Upon-thecontention that rordinence 439 is-viclative of T

/ Beetion 100 of the Comstitution., which in substance provides t

L4

B

ever be remitted, released, or postponed or deminished by the leglis~
iature, neor extingulched except by payment thereof.

The Defendant’s contention is that the principal of She street
iﬁproﬁement ascessment, and the interest thereon, ics an obligation-

hin the meaning of this section of the Consvitutilon.

1. That a2 street ivprovement assessment is not en cbligation

[®

ing of Section 100, interest thereon is not 2 part of the obligation

or 1liability but is 2 penality from which relief mey be given by

way of reduction or remlssicn.

crdinznce 439 d not violate Sec
is valid. &nd it follows therefrom that the Defler
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the street improvement assescment of the Town of Bay linette
the said oproperty under said ordinances.
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