‘between complsinant and his then wife, who is the mother of the

a8 agreed, and prays thet ssid absoclute deed be declarsd s mprtgage

FRANK P. PROEST,
Complainant, IN THE CIRCUIT COURT OF BALDWIK
Vs,

ALICE MAE PROPST PIERCH,

COUNTY, ALABAMA.
IF BQUITY.

Regpondent.

_ A number of interesting and difficult guestionsg are
presented by the plsedings aud proof in this case.
It appears that the respondeni is the dsughter of the

complainant. That in 1923 there wes s divoras procesding pending

respondent. While these proceedings wazre pending, and (to guote
the bill) "in order to effect = settlement of any possible claim
for alimony, maintenance and support growing out of said divorce
proceedings, the complainant sgreed with the seid Mrs. Mamie
Propst, his then wife, and with the respondent herein, that he
would meke & certain provision for the support snd meintensnce

of the ssid Mrs. Memie Propst, his then wife; that at the said
timé, which was on or abéut Februsry 25th., 1933, the complsinant
agreed that he would pay for a home or plece for the ssid Mrs.
Mamie Fropst, st Feirhope, in Beldwin County, Alabema.” It is
then alleged that respondent insisted ﬁhat complainant pledgs

gsome of his property to secure the performence of said sgreemeﬁt
for the bhenefit of her ssid mother; thet in furtherance of said
purposé,‘and a3 = part of said sgreement to psy for seid home or
place at Fairhope;'complainant and his wife conveyed to respondent
the land in guestion by sbsolute deed; that said deed was
executed and delivered upon the express sgreement (orasl) that
ghould complainant fulfill his egrecement to pay for said home or
place in FPairhope respondent weuld_reeonvey the”land to complainsnt

The bill zlleges that complainant has paid for seid home or place

and cancellied, or, in the aslternative, that respondent be declared

a trustee of the legal title and directed to convey same 1o thef h




complainant. !

Mrs. Mﬁﬁis Propst, the former wife of compleinant, snd
mother of the resﬁehdénﬁ, is not meade = party. ©She wae certainly
the party benefieﬁ&lly interested in the trensaction under
gomplainsnt's theory of the case. The regpondent had no interest
either legal or equitable. IFf the paper in question was sn
equitable mortgage, then the wife was the eguitable mortgagee --

the only person reslly interested. Under complsinsnt's theory

- of the case, it appesrs affirmetively thet o "uge, trust, or

eénfidenee was deglared of the land®™, or, at least = charge made
on the seme; and, had this purpose been incorporsted in the deed
as & part thereof, the legal estate would hsve vested in Mrs.
Propst, for whose benefit the use, trust, confidence or chsrge

wss made. No estete or interesi would have vested in the daughter

a8 trustee. Code 691z, S50 it sppesrs thet under sny aspect of

the bill Nrs. Propmst was s necesssry pasrty to the ceuse. It is
not elaimed that this trust or confidence on the land wes declared
in writing, bui orslly. This would have been in violation of
Section 6917 of the Code, and veid.

The Eiil alleges that by reason of the egreement
concerning the parchase of the home or ﬁlaee "g debt was thereby
created, owing by complsinant to said Mrs. iMamie Propst.”™ It ia
nét alleged that this settlemant agreement was reported to and
approved by the Court in the divorcs procesding., The debt, or
obligation, on the eomplainant'to provide for his wife was not
created by said 2lleged agreement. Such obligetion ss he owed
her was imposed by lew. It is not slleged that adequate provision
was mede for her under =ll the eircumstances, end, while such
sg¢ttlements sre upheld by the Courts when fair and sdequate, they
ere looked upon with more or less suspicion by the Courts. It
a debt was "fhereby areatéé“ what was the debt ? What was its
smount ? When wes it paysble ? What character of home or place
was he to provide ? Wes he to psy for s “home™ or a "plsce™ 2
Wes he to pay for a "place® at fifty dollsrs or = "home” at

Em




five thousand dollars ¥ Goula-the "debt™ have been reduced to

8 personsl juﬁgmeht sgainst complsinant % It sppears that the
deoree of divorce wes silent as to this agreement; that it was
rendered less thaﬁ 2 week efter the agreement. After the decree
of divorce the courts were closed to the wife for the awerd of
slimony. Wes the alleged settlement sgreement enforceable in
any Court ¢ Before an sbsolute deed can be declared to be &

mortgege s certein, definite, continuing, enforcesble debt must

exist between grantor snd grsntes.

' "It ig e necessery ingredient in a8 morigage that the
mcrt§agea should hsve a remedy for his debt against the debtor.
*AFA¥ The effect of & mortgage ***** ig to leave on the mortgagor
a pergonsl lisbility for the residium of the debt, if, on fore-
¢losure, the property feils to yield s sum sufficient to pay it
in full.$®

Stollenwerck vs., Merks, 188 Ala. 587; 65 So. 1024,

What remedy did Mrs. Propst hsve for her "deht® ageinst
eomplaiﬂant ? If she went into eguity to forecloss the deed as
an equitsble mortzage how would the couri know whether or not the
purchase price on foreclosure yielded a sum sufficient to pay
the ™debt™ ¢ How could the Court decrse a personal liébility
upon the mortgmgor (complasinant) for ény residium of the dsbt ¢
Or, how could the Court possibly know whether or not there wss =
residium of the debt when there is mothing to indicate the smounst
of the original debt ¢ |

"Qur courts heve held in many ceses that to constitute
an equitsble mortgage the mortgagor must owe to the mortgagee s

definite debt for which the slleged mortgage is security.”
' Jones vs. Stollenwerck, 218 Ala. 637; 119 Sc. 844,

"Phere must be elleged the existence, then contracted
or theretofore existing, of a debt in its fullest sense, continuous
and binding on decessed (granfor]; e debt which appellant could
enforee, and to c¢ollect which he could foreclese the deed in equity
88 = mortgage in nature.”

QO'Resr vs. O'Resr, 219 Ala. 419; 122 So. 645.

Heynie vs. Robertson, B8 Ala. 37.

' 2The obligetion imposed by law on the husband to provide
for the divorced wife, and recognized by the alleged agreement,
was not s debt "in its fullest sense™; the obligation, or duty,
was not reduced to s money value. "It is the recognized rule that
wherg there is no debt, or duty reduced to s money value, thers
is no mortzage.” '

Leg ve. Mecon County Bank, 172 So. 663, 667.

The bill slleges thet the condition of the conveyance

was that the compleinsnt would psy for = "home or place™ in the

B




town of Fairhope for the said NMrs. Memie Propst. Under such an
sgreement how could the parties, or the Court in the event of an
attémpted foiaelaéure,_know upon. what condition the gonveyance
was defeasible ¥ 'It is repeatedly alleged in the bill that

complsinant was to psy for s "home or place”; not = home place,

or 8 home. Seven separate times in the bill of complsaint

complainent alléges that by the terms of the agreement he was to

pay for s home or plaee in Feirhope, and twice in the bill he
alleges that he has performed his agreement by paying for said
"home or place.™ It is uncertain whether he was to pay for a

hams or a place, snd it is equally uncertain whether he has paid

for s home or s plsce. Under the allegstions of the bill he
gould have discharged his obligstion by doing either., This
illustrstes the insurmountable difficulty that would confront =
court if the wife attempted to forclose tgé conveyanse ss 8
mortgege, to say.nothing'of the diffieculty, or impossibility,
of determining what character of home or place was to be paid
for by complsinant. |

wif thefe is no agreement between fhem, end no condition
upor whioh the conveyance is defeesible, whatever mey be the trust
with which the estate of the grantee is chsrged in favor of others

not parties to the conveysnce, it is not s mortgage.
Downing vs. Woodstock Iron Go., 9 So. 177.

E/

I am convinged from the pieaaing-and the testimony thaet
the agreement upon which campléinant bases his right to a.reeon-
veyance was void., Both he 2nd the respondent testify that it was
agreed between the parties thet = divorcs should be obtainedy that
the wife should file the bill and that the complainasnt would
furnish the money to put the case throﬁgh eourt.” It i8 alleged
that it wes insisted that something be done befors di%orae to
guarantee the agreement as to glimony. It is plain to me that
the agrqement entered upon pending the suit, and under the ataﬁe&
aconditions, was for the purpose of facilitating a divorece, was
sgainst publie policy snd void. It wes not brought to the sttentic
of the ecourt for its sanction ané approval, and being void, csnnot

be made the basis of a cause of esction. =

b
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_ Since the ocase of Patton VS, Bescher, 62 Ala. 579, it
hes been held thet the mere parol promise of the grantee in =
deed, absolute on its face, to hold for the use of the grantor,
will not take the'eonveyanee out of the statute. Such parol
agregnents are'ma&e void by the ststute. See the many cassés
collected in |

Phillips ve. Phillips, 225 Ala. 475.

The bill should be dismissed for failure to meks the
divorced wife a party respondent. If the bill contsined equity,
either as a bill folﬁeelare an sbsolute deed a mortgage or to
gngraft a trust on sadd absolute conveyanee, the &ismissél ghould
be without pre judice. But, a8 the bill does not contain equity
in either aspeet, and as the eontract sought to be enforced was
void a8 agsesinst public polisy, the bill will be summarily dismisse

The ceross bill is without =mxwkky independent equity and
is not supportéd by an originsl Bbill cantaining equity. The cross
bill should, therefore, be dismissed, but without pre judice.

The Register will enrcll the following

DEGCRESE

This cause coming on to be heard is submitted for finsl
decree upon the plesding snd proof, as noted by the Register, and
upon eonsideration therecf I am of the opinion thet the complsinan
is not entitled to relief,

IT IS THEREFORE, OHDERED, ﬁD:UBGED AND DECREED by the
Court that the Compleinant is not entitled to the relief prayed
in his bill of complaint, and the same is hereby denied.

IT IS PURTHER ORDERED, ADJUDGED AND DECREED by the
Court that said bill of compleint be, snd the seme hereby is,
.dismissed.

Ir Is EURTHER'GRBEBED, ADJUDGED AND DECREED by the Court
thgt said cross bill be, and the seme hereby is, dismissed, but

without pre judics. ' 7@4&1
2 bone &t Honroeville, Alabsma, this thegg day of

,{/¢£mw¢44{ .- 1938, |
/ F N,

JUDGE
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lging, and presents this hie Petition for Re-hearing of the Decres

;%mortgage relationship where the ebligatioﬁ to be performed was the

+alleging that Complainant was to “pay for a home or place¥; wheréas,

'.been made certain by smendment; and Petitioner respectfully alleges

,whereas, it is respectfully alleged that there is a line of cases in
‘Alabama bolding that the Parties to 3 Divorce nay centrast as to the

?wife‘s allowance and that such contrast is not illegal or a fraud on

?330, 230 Ala. 35; Adams v. Adams, 164 Bo., 749, 231 Ala. 298.

- Bguity No. 348
IN THY CIRCUIT COURT OF

BALDWLN COUNTY, ALABAMA

 FRANK P. PROPST,
: Complainant,

Y8,

| ALIOE MAE PROPST PIFROE,
1 Regpondent.

SEMae Gy G R

: PETITION FOR RE.HEARIKG

; T0 THE HONORABLE F. W. HARE, Judge of the Circuit COourt of Beldwin
: County, Alabama, in Equity Sitting:

. Comes now your Complainant-Pstitioner, humbly pray-

| heretofore rendered in the above-entitled cause, assigning as reasons
%therefor:
1. Petitioner urges thet said Decree is erronecus

'in that it is based on the opinion that Bill of Complaint failed to

.show a mortgage relationship because of failure to allege s "debt" in

%the terms of money or money value; whereas, Petitioner respectfully

falleges that there is a line of cases in Alabama which recognize the

|doing of some act by the Grantor; and it is alleged that the case
ﬁmaﬂe by the record in this cause shows such a relationship.
2. Petitioner further urges that said Decree inm

|erroneoue in that it ie partially based on the indefinite manner of

} i
jPetitioner respectfully urges that this is a matter which could have

;that he should have been permlttad to amend in order to give the 8111
eauity in this respect.

| ' &, Petitioner further urges that said Decree is
erroneous in that ‘it is based on the opinion that the agreement al-

;legsd in said Bill of Gomplalnt was void as againet public policy;

‘the court. Of, Ala. Dig. Divorce, key 336; Wright v, Wright, 159 8o.




é - ) (page two)

4, Petitioner further urges that the said Decree is
erroneous in that it-is based on the opinion that since the Court was
of the opinion that' there Was no equity in that aspect of the Bill

which sought to have the deed declared a mortgsge, and eince the

agreement was 1n'paiol form, the bill could not engraft a parol trust
%on the land~ whereaa, Petitioner respectfully alleges that there is
;aquity in that aspect of the Bill which seeks to have the ﬁeed de-
fcla:ed_a_mortgage chauBe said Bill alleges the conveyance of the
:prcperty with the mptual intention that it should be held ae security
‘for the performance of an act by the grantor; that the form is im-
material: and that the test is formed in the intention that the deed
shall be a security. Of. Shreve v. McGowan, 143 Ala. 665, 42 So. 94.
| 5. Petitioner further urges that the said Decree is
?erroneous in that 1% is a fingl dismissal of the Bill, whereas it is
respectfully alleged that a Bill should not be summarily dtémissed
for failure to make a necessary party a party to the sult where there
ﬁis Equity in the Bill, tut the Complainant should be given an oppor-
{tuntty fo amend by bringing such party in; and Petitioner reepectfully :
alleges that said Bill of Compl@&int contains eguity.

i 8. . Petitioner further alleges, for the information
of the Court, that he is negofiating with Respondent for a.fﬁﬁaiiand'
ﬁequitable gettlement of all the mattere invédved in this cause, and
ﬁthat he respectfully requests the Court to keep the matter in its
‘breast until Petitioner can have a reasonable time to make such ne-
gotiations.
| WHIREFORE, HUMBLY PRAYING, Petitioner presents this

-norable Courts

Ehis Petition for the Consideration of the




FRANK P. PROPST, | N THE CIRCUIT COURT COF

Compleinant, BALDWIN GOUNTY, ALABAVA,
Vs, IN BQUITY,

ALICE MAE PROPST PIERGE; 0. 346,

st P i Mo M Nt NP

Respondente

And now comes the Respondent, and for answer to the Complainantts
Bill of Complaint, and to each count thereof, separately and severally, says:

is That she demies each and every allegation contained therein
not herein gpecifically admitted, and demsnds strict procf of the same.

2+ That she admits the allegation contained in Paragraph First.

S+ That she admits the allegations contained in Parsgraph Second.

4. That she admits the allegation contained in Paramgreph Third.

S5« That she admits the allegation conteined in Parazraph Fourth,

6+ That she denies The allegafions conbained in Paragraph Fifth,
and demands stfict progf of the same.

7« Thet she admits the allegations contained in Paragraph Sixth,
that the Complainant has had and stiil does rebtain acbual poésession of the
said property and that he has kept the taxes paid om the said property and
has anmually assessed the said property for taxetion, but further slleges that
in consideration of the complainant teking care of, assessing and paying the
taxes on sald property the Respondent has permitbted him the use of the land
and the timber thereon for turpentine purposes; that the Respondernt denies
that she has trested and recognized the Complainant as the mertgagor in pos-
session, but has recognized him s her tensnt, in comsideration of his caring
for end protecting her possession snd teking cars of all lisbilities mgainst
gald propertys

B+ The Respondent specifieally denies that the said instrument is
a mortgage, but on the comtrary says that it is as represented, a deed and
that she is the holder in fes simple of the title of said property, free from
any and all liens and encumbrances on'ﬁhe part of the Cémplainant*

9+ That the Respondent speoifically denies each amd every allegabicn
conbained in Péragraph Eighth of the complaint, and demends strict proof of the

SAMmeE s
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104 That the;Respcndent denies all the allegations contained
in Paragraphs Winbh and Teubh, and demands strict proof of the same.

AND FCR FURTEER ANSWER TO THE CCMPLAINTANT'S BILL OF COMPLAINT
and with the request thét this be taken as her cross~bill says: -

() -That ﬁheicqmglainant and his former wife, Mrs. Mamie X.

Propst, the mother #nd father of the Respondent, were living together as
husband and wife; that it was the duby of the Compiainant o support and
‘maihtain the mother of the Respondent endéd his family; that the Respond ent
was teaching sohool and wes meking a reascnable salary; that the Complain-
ext being unable o paylhis own expenses and the expenses of his family, re—
quested the Respondent %o use her funds in the payment of the indeblednesses
of the Complainent, Wi‘b}ll the assurance that she would be repaid or protected;
that foliowing out the reguest of the Complainant, her father, and having
full confidence in him, and with the assﬁrance that she would be repaid for
any money advanced, she paid bills of the Complainant of approximetely One
Thousand (§1,000400) Dollars,

(b) Thet the Complainant and his former wife, Memie X, Propst, hed
difficuities and an arrangement was made whefe‘bjr a divdrce would be secured;
that it was agresd betweeg the Cém@lainant, the Respondent and the said HMamie
, K. Propst that the divorece would go through and that the Complainant would
pey to the said Mamie K. Propst, as alimony, such amount as he could reason—
ably afford from time to time, and that he would see that the necessities of
the said Memie K. Propst were cared for; that it was further understood that
if the Respondent was called vpon t0 pay any lisbilities of the Complainani,
“that she would elther be repaid or secured therefor.

" {e¢) Thet in order to secure the amcunt of monies that the Respondent
‘ Eé@ paid on the accounts of the Complainant, and in payment of any further
i'amountsqﬁhat the Respomdent might be called upon to pay in caring for the said
Mamie K. Propst, the sald Complainent, joined by his then wife, Mamie ¥X. Fropst,
executed and delivered to the Respondent & deed To the property in questicne

(d) That the said deed was execubed end delivered to the Respondent,
with the appropriate understanding that_it was in payment of smy monies that
she had theretoforelpaid on accounts of the Complainant.

(e) That the Complainant has failed to repay the Respondent for
monies expended on his bghalf and that he has failed or refused to provide for

the necessities of the said Hemie K, Propst, in accordance with the agreement

made by hims that as a result thereof the Respondert has been called upon to.
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support the said Iﬁmi-e.l{; Propst, and has expended, at the Complaivant?s
réques*b, approximately Ii;’ive Hundred ($500.00) Dollars, and will have to con~
Tinve to prcm:ic"ié for 'bhe? said Mamie K. Propst unless the Complainant is
forced to comply with the said agreement.

|
(£) That the :instrmnen“b attached to the original Bill of Comm
plaint, as Exhibit "A", @lthough & deed to the property, the Respondent
is perfectly wi}.ling; %o \bave 1t considered as a mortgage end will gladly
| 'r'ecorsvey the property td the Complainant vpon the pa;gmemﬁ of the monies.
due by the Complainant do her and upon the performance of his asgreement
thet he would provide for the necessities of the said Nemie K, Propste

WHEREFQRE, the: premises considered, the Respondent end (ross~
Gcmplainan“b. prays that your Homor will accept this as her answer and cross-
biil; that your Homor will, by ap_prcapriate process, make the said Frank P.
Propst, the Complainant, Cross-Regpomdent to this answer and cross-;*bili,
requiring him %o plead, enswer or demur to the cross~bill, within the time
and under the pemaltlies prescribed by law and the practice of this Honorsbie
Court.

The Respondent and Cross-Complainamt further prays that your Honor
will énter an order and decree establishing the amount of the indebiedness

-due by the Complainant to the Respondent, and that +he Respondent may have
appropriafe Judgmerd fc;:c'j sald amount.

Complainant fu%'ther preys that your Honor will enter an érder and
decree establishing end fixing what is o reascnaeble amount Lo be paid by the
said Frank P. Propst to the said Mamie XK. Propst, as alimony, in accordance
with the agreement entered into by him ab the time of the divoree, and that in
appropriate Judsment deci‘e"e of order be made against him, requiring him to make
the said payments, in acqordance with the decress of the Court,

Complainant further prays for such other, further, different or general
relief as she may be entitled to, and that if she has not prayed for the appro-
priate reiief, then your Honor will enter an orderand decree giving and granting

to her such relief as she may be entitled to undef the allegations of her bill,

MMY M

Solic}i’cors Tor the Respondent-Cross-—
Complainant,

end a8 in duly bound she will ever pray.

FOOT HOTE:
The Complainanmt - Cross~Respondent is required to enswer esch and every
allegation conteined in the foregoing Cross—Bill;, in paragraphs (a) to {f), in~

olusive, but not under oath, oath being hereby expressly waived,

@ﬂ thg Nagp (Qes Lo _
olicivors i1or Respoadent—Lross Gomplainant
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FRAWE P. PROPST, IN THE CIRCUIT CQOURT QOF

|
Complainant,
|

BALDWIN CCURTY, ALABAMA,

(L N s

TS IN BQUITY,

ALTICE MAE PROPST PIERECE, | HOW 346.

S St S S

And now comes %hg Respondent, and with leave of the Court first had
and obtained, smends her &#swer and Cross Bill, so that the same shall resad
a5 follows: :

1+ That she denies each and every allegation contained therein
not herein specifically admitted, and demends strict prool of the same.

2« That she admits the allsgation conﬁained in Paragraph First,

Se¢ That she admits the allegations contained in Paragraph Second.

|

4. That she admits the sllegation contained in Paragraph Third,

5. That she adnits the allegation conbained in Paragraph Fourth.

o
6+ Thet she denjes the mllegations contained in Paragraph Fifth,
and demands sbtrict proof of ths same.
7 Thét she admits the allegetions conteined in Paragraph Sixth,
that the Complainant has had and sHiil does retain actual possession of the

said property and that he has kept the taxes paid on the sald property and

l 3 L]
has annually assessed the said property for taxation, £ further allsges that
: . . i . . . . . .
in consideration of the complainant taking care of, assessing and vaving the

taxes on said property the Respondent has permitted him the use of the land

and the timber therecn for turpentine purposes; that the Respondsnt denies
|

that she has treated and rgcognize& the Complainant as the morigagor in pos—
session, but has recognize? him as her tenan®t, in comsideration of his caring
for and protecting her possession and taking cere of all liabiiities against
sald property, |

8« The Responde%ﬁ specifically denies that the said insbrument is
e mortgage, bub on the contrary says thab it 1s as represented, a deed, and

;

that she is the holder in fee simple of the title of said property, free from
eny end a1l liens and encumbrances onm the rart of the Complainant,

8.  That the Respondent specifically denises sach and every alle

ration

[

contained in Paragraph Eighth of the com?laint, and demands strict proof of the

| s
ettt 1 A ! Wt i

SEMO e



.-

i
the Complainant, Cross-Regpendent to this-Amended Answer end Cross-bill, re-
guiring him to plead, ansﬁer or demur to the Cross-Bill, within the tive amd
ucer the §enai£ies oI scgibed by law and bthe practice of this H;norable Court.,

Thé Respondent a;d Cross—Complainant prays that upon & final hearing
| _ : :
of this cause your Honor wénl make and enter an order sud decree that the con—
veyaﬂée from the Complainamt, Frank P. Propst, to the Respondent, Alice lae
‘Propst Plerce, was an absolubts deed and alsc make and én%er an order and decres
establishing énd confirmin@ the title of the Respondent and Créss~ﬁomyiainant
Cim and to the land describ%d in the Biil of Complaint, to-wit:

' |
The YWest half of the Southwest guerter of Section 18, Townw
ship 2 South of Range 4 Bast;

thet a writ of possession be issued, directed to the proper authorities, re—
quiring thet the Resvondent and Cross~Complainant be élaced in posséssion of
the saild property.

And Regpondent-~Crose~Complainant furbher prays for suech other, further,
different or genersl relief as'she may:be entitled o, and that if she has not
prayed for the appropriate relief, then your Homor will enter sn corder and de—
cree giving and granting o her such relief as she may be entitled to under

the allegations of her bill, and as in dubty bound she will ever DYreya

%u-ﬂ.,_,k_a

Soiieitors for the Respondent-Cross—
Complainant.

FOOT NGIR:

The Complainant, Cross-Respondent, is reguired to manswer each and every
allegation contained in the foregoing Crose~Bill, im Paregraphs () to (e}, inm-
ciusive, but not under oath, oath beinz hereby expressly weived,

HSolielitors for the Respondent-{rpss—
Complainant,




FRANK P. PROPST,

¢ IN THE CIRCUIT COUR?T OF
Complainant, H .
| 0 BALDWIN COUNTY, ALABAMA
TY8s - H
. ; IN EQUITY
ALICE MAE PROPST PIERCE, 3
Respondent. ) No. 346
=GO = O~ OO Q=0

REPLY BRIEF OF COMPLAINANT

o Qe Qo {Yomm

Leslie Hall
Solicitor for Complainant
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FRAKK P. PROP3T, 6 - IN THE CIRCUIT COURT OF
Complainant, H
, § BALUWIK COUNTY, ALABAMA
T8, H
o ¢ IN EQUITY
ALICE AR PROPST PIERCE,
Respondent. i No. 348.

. |
REPLY BRIEF OF COMPLAINANT.

. 0 0m0mOm

The Complainant, by thise Reply Brief, respectfully
desires to briefly call the attention of the Court to

certain matters raised in Respondent's Reply Brief.

Aithough Reepomdent clites certain cases in support

of her contention that there must be a debt from the Com-
plainant to the Respondent, the attention of the Court is
respectfully called to that line of cases cited in Complai-
nant's Original Brief wherein the Supreme Court of the State
found deeds to be mortgages, although there was no debt from
Complainant to Hespondent, and where the conveyance was to
some third person, as here.

In the case of Jones v. Stollenwerck, 119 Sc. 844,
the Court refused to declaTe the deed a mortgage, not be-
cause there was no debt, as Respondent would 1lumply, but be-
cause "appellante did not own the property and therefore
could not make s mortgage on it®¥, Respondent also cites
the case of Downing v. Woodstock Iron Gg., @ So. 177 (179),
but it is respectfully submitted that that case turned upon
the same proposition as Jones v. Stollenwerck, supra¢ In
the Downing case, the Court sald:

*Complainant never had anytking to grant.
He granted nothing., He did not convey his
property as securityt, _

It is respectfully submitted that those two cases do

" not support the proposition for which they are clted.

It is obvious that the case of Wohl v. Sloss, 110 So.
“80, does not apply, because of the fact tnat in that case
the conveyance contained recitals as to indebtedness and

" expressed a deeire to securé the grantee against loss. It

is plain that that was a deed in satisfaction of a debt, and
parol testimony that a mortgage was intended would contradict
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muddy the waters and cloud the issues, ag it were.

However, the attention of the Oourt is respectiuily
called to the fact that the testimeny shows without
contradiction that Mr. Propst is the owner of some 1100
acres of lhnd in this County, and about 85 animals or
cattle (Cf. Transcript, p. 5). Would a man convey 80
acres and retain 1100 acres if he were attempting to de-
fraud his creditors? The question suggests the answer.

Respohdent's Brief asks the reasen for the delay
in seeking to have the deed declared a mortgage. The
Complainant falls to see that there was any delay. 8oon-
after learaning that the Respondent would nmot re-convey,
Complzinant commenced his action. Where is the delay?

Further, the fJomplainant was entitled to wait until
he had completed his obligation under the agreement before
he could learn that Respondent would not comply with her
part. Prier to payment for the place, he had no right te
request re-conveyance, nor to bring action therefor. How
could he anticipate that Respondent would not permit him
tc redeem when the time came? All prior indications and
promises were that she would permit him to do so.

We, therefore, respectfully submit that the Com-
Plaingnt has shown himself entitled to a Deoree dsclaring
the deed to be a morﬁgage, that the Complainant has al-
ready redeemed the property from said mortgage, and that
the Complainant is entitled to & re-conveyance of théﬁ
éroperty pledged. 7
| Respectfully submitied,

'Sclicitor for Gemplaiffffj

I hereby certify that I have given the Solicitors for
Respondent, Measrs. Beebe, Hall & Beebe, a Copy of this
Reply Brief, this ™ * day of Ooctober, 193" )

8olici
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SUMMONS'—'ORIGINAL . _ ) HOGRE FRINTING 88., BAY BINEYTR, ZLA.

The State of Alabama

- - . a . g E -
Bai dwin (,;oum ty Cu:cmt_ Court of Baldwin Cougty, In Equity

To Any Sheriff of the State of Alabama~GREETING:

WE COMMAND YOU, That you summon

ALICE MAE PROPST FIERCE,

o

) Les Ang@les, Gal.

Couﬁty, to be and appear before the Judge of the Circait Court
of Baldwin County, exercising Chancery jutisdiction, within thirty days after the service of Sum-

motis, and there to answer, plead or demur, Without oath, to a Bill of Complaint iately exhibited by

against said - ALTCE WAE PROPST PIERCE

and further to do and perform what said Judge shall order and direct in that behalf. And this the said
Defendant shall in no wise omit, under: penalty, etc. And we further command that you return this writ with

vour endorsement thereon, to our said Court immediately upon the execution thereof.

WITNESS, Robert S. Duck, Register of sajd Circuit Court, this ... 255k day

" - o W
: A Register

N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register,
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Serve on ! THE STATE OF ALABAMA,

~ Circuit Court of WNES.E Qoﬁﬂeuﬂ - BALDWIN GOUNTY
IN EQUITY _

Wmomﬂmm in office this Q\“\hﬂ

ZO.E _ ,
SUMMONS imv\@é\m\x | 98

SHERIFF
Executed this ON m = day of -

w
P . ,_ 1037
]

,A 7 .
Qﬁ leaving a copy of the ,.EKEE Summeoens with
A .
{

Vs,

- w Defendant
- M “vaM\ AAe \\m\\\«\&\.

| Sheriff
|

ALICE MAE PROPST PIERCE e %«@
. : _ % Deputy Sheriff

_LESIIE HALL,

Solicitor for Complainant
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FRANK P, PROPST,
Complainant,
vs. |
ALICE MAE PROPST PIERCE,

Respondent.,

OB S e gm oem o oem s M P M oW mT T AN D e e mm

I THE CIRCUIT COURT OF
BALDWIN COUNTY, ALABAUA,

IN BQUITY.

WE M o o M G mW ER WA SR me e Ae W me  em ow ow

BEEBE, HALL & BEEBE,
Solicitors for Respondent.

e STt L2 1523

R.S.Doed R-_a‘,..u..—._,



The bill in this cause was filed by the Complainent, praying
that o desed, sbselute in form, be declarsd a mortgage, snd that the fom
plainant be given the right %o redsem, and further thet the obligation
for which the desd was giﬁen has besen pald, and that the Reszpondent be
regquirsd to reconvey the property to the Compleinent,

The Respo%denﬁ answered, denying any indebbedness from her to
the CGomplainant and furfher deniss that the sald insbtrument is a mort-
gage, but on the combrary says that it i1s as represented, a deed, and that
she i1s the holder in fee simple of the title of said property, fres from
any and all liens and encumbrances on the part of The Complainent; and
prays that this Court decree that the sald instrument was and is an ab~
solube deed aend that a writ of possession be issued, dirscted t¢ the proper
sunthoritatives, requiring that the Respondanﬁ and Crose-Complainant be placg-
ed in ?osgassion of the sald properbye.

;‘Ie will, in accordance with the repsated request of the Court,
not go into minute detalls of the matter, but only state the propesibtions
and eite the authorlities upon which we rely.

The Bill of complaint does mot set up, mor does it etbempt to
gset wp an indebtedness existing between the Complainent and the Respondent,
bub on the contrary attempts to set up that it was givem to secure a pledge
from the Complainant to a third party.

It is a well established and unguestioned rule that
pleadings must be comstrued most strongly egeinst the

pleader. In decliding the question presented hsre, it

must be remembered that the burden is on the Complain=-

ant to overcome the presumption of law that the deed
was intended as such to a olear and satisfactory con-
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glusion. The testimony going bo establish the essential
facte of e morbgage, must be consistent, strong and con~
vinging. There must bs & continuing binding debt from
the Complainent to the Respondent to wphold i%t; = debt

in its fullest sence. Hot a mere privilege reserved in
the grantor té pay or nob at his slection, but s debt
whieh the grantee can enforce as a debt, and for its col-
leotion mey foreclose the conveyance &s & wmortgage. TWhere
there is no debbt, there can be mo morbgege; for if there
is nothing to seoure, there can be no security.

Jones vs. Stollenwerck, 119 So. 844 (847).

It wust be borme in mind thet the testimony of the Compleinent and
the Respoundent, on the guesbion of whether or not the instrument was intended
as o deed or morbgage, is inm direct conflict, however, the Eespondent is
bornie out in her combention by the fact that the instrument imvolved is, 8s
set out by the Complainemt im the Bill of eompleint, a deed, absolutee.

"pe ponvert & convevence, absolute in. its temms,
jnto a mortgage, ithe intenbion end understending of
both parties to that effect must conour.”

West ve., Hendrix, 28 Ala., 226.

0o convert an instrument, on its face a deed, into
a mortgage, the intention of both parties must be showm
to have concurred that the instrument should operate as
e mortgage.”

“Nelson et al. vs. Wadsworth, et al.,
55 SQ LE 12@.

"A deed csumot be construed to be s mortgage where
there:was no debt @ue from the Grantor to the Grantee
to be secured by the instrument,”

Nelson et al. vs. Wadsworth, et al.,
55 SQQ, 120¢

e gondition which gives to a conveyence the charac—
Yer of a morbtgage is matter of agreement between the grant=-
or and granbee, end is reserved for the bemefit of the
gremtor. If there is no asgreement between them, and ne
gondition upon which the conveyance is defeasible, whab-
ever may be the trust with which the estate of the grantee
ie charged in favor of others, not parties tc the convey-
ance, it is not a mortgage."”

Downing vs. Woodsbock Iron Coe, 9 50, 177 {17¢).



"he essential faet to characterize a conveyance as
a mortgage, and which must be distinetly averred in the
bill, is that the conveysnee was given ag a seourity for
a debt — that the relation of the debtor and creditor
exisbed between the parties. If thers is no indebbed-
ness, the convevence cannot be a mortgage.”

Smith et al. vs., Smith, et &l.,
45 So., 188 (169).

Yihere the wordimg and svbstence of a deed plainly
excluded the theory that a debt exisbted or that a mort-
zgage was intended, the deed cannot operate as e morigage,
in the absence of amy proof of a debt to be secured by
itlt

Smith et ale ve. Smith et al.,
45 So., 168.

Thet & deed absolute on its face may cperste as a
mortgage, it is indispensable that such should have been
the infertionol both parties when the same wes sxecuted,” -

gmith et als vs. Bmith et al.,
45 So., 168,

¥Where a counveyspce conbains recitals as Lo indeblied-
ness and expressed desire to secure grantee against loss,

but sntire instrument showed straight sale in sabtisfaction

of indsbitedness and not as security, it was an uncondition=-

al deed and net a mortgage.”

Hohl vs. Sloss, 110 Bo., 380.

There iz no allegation in the bill, or attempt to prove, any
fraud in the procurement of the conveyance. On the conbrery it shows
thet the Complainant volunberily, slong with his wife, went before an
officer and executed the comveyance. It must also be borme in mind that
the officer attesting the deed called te the attention of the Complainant
thet if the instrument was inbtended as e pledge or if there were any

gquestions. surronding the exeoution of the deed, that such should be set

out thereine
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4 parol btrust cannot be inprafted on the legaml
title, which the instrument of coaveyance mekes ab-
selute on 1ts face, wnless its execublon is procured
by fraud.®

Smith et ale vs. Smith et als,
45 Bos, 168,

"Fraud neecessary to create s trust ex maleficio
must be averred with precisicn and prowed by clear
and convineing proofs"

Smith ot al. vs. Smith, et al.,
45 Boc, 168,

The instrument in question, a desd, absolute in form, was oxe~
cuted by the Complainant and his wife to the Respondent. There was no
written agreement entered into whereby the Respondent was ta reconvey the
property to the Complainemi. The Respondent specifically denies that there
wes even an oral agreement to reconvey the propertys The Complalinant hes
sttempted to set up sn oral agreement by the Respondent to reconvey the
property 4o him.

Though we assume that an oral agreement was sntered inte, however,
the Respondent denles 1t, to reconvey the property, such agreement was con-
trary to the statute of fraud.

Willard vs. Sbturkie, 105 Sc., 800.
Section 8034, Sub~section 5, Code 1828,
Tillmen et al vs. Kiefer, ﬁt a8la, B2 So., $09.
Chessor vs. Motes, 61 80., 267.
"Mere pafrol sgreement or parcl admission of trust,
in absence of freud and all other elemsnis of estoppel,;

does not cresbs trust relastion.?

Bartlett, et al. vs. Bartlett, et al.,
130 SO;, _1949

It must be borne in mind that the Complainant end the Respondent
are father and daughteres The dsughber being e non~resident of the State of

Alebeme, residing in the State of Californis, necessarily had to have some~
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one to look out afber %er propexrty in Alsbama. To whom should she turn
other than her fatherg; In comsideration of her father's looking after
the property and yayinf the taxes thereon, she has allowed him the use of the
timber for turpentine purposess. The father now, for same unkunown reason, more
than four years after the execubion of the instrument, attempts to have the
sonveyance, absclube in form, éecread & mortgages, What has caused the delay?
Weas the deed made for ﬁhe purpese of delrauding crediters? If that be the
case, most assuredly the Complainant eammot bemefit by his Ffraud.

¥ie, therefore, respectfully submit thet the instrument in guestion
expresses the true intentlon of the perties therebo; that it was in form
and in fact and intended %o be an absolute comveyence; that it conveys all
title in and to the described property to the Resyandent} that the Respond~
eut is and hes been since the execubion of the sonveyancee, the true owner
of the said property and is now smd has been entitled to the vossession
thereof, and that she is now entitled to a decree by this Court, that the
deed in guestion is in ferm and in fect en sbselute conveyance of the said -
pre?erty and a writ of possession thereof,
. B Respectfully swbmitted,
BEEBE, HALL & BEEBE,
By: /.4»-—' S

Copy déiivered to Home Leslie Hell, Solicitor for the Complainant,
this 2let day of Ootober, 1937.

BEEBE, HALL & BEEBE,

By:,,/_aﬁ::::;—v dﬁ:;—~—“-——
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In that case; the grsntor had couveyed her pwoperty
to secure the debt of another. There was no continuing
binding debt from th ntor to the grantee in That case;
vet tue Bpme Bupreme Gﬁurt of Alabams heid the desd to be
2 morigage.

In the case of Giddens v, Powell (1895) 19 So. 21, @%
where, contemporansousLly with a deed to a wife's land by Q/
the husvana ant wife, the grantee mgrmea that the husbznd

orT. w1;e goulc Tredeem within 5 vears g b:ylnv the Considera—
tion named, ana the urnqtors test Thet The ceed was

given 28 seCuTity ‘or the debts oI tﬂe husbznad, 1t was held.
that the deed operated as a mortgaze, To the same effect

'is Harrison v. Maury, 157 Ala. 827, &7 8o0. 72343 Elton v.

Qomer (1898) 18 80. ©84e, 0 9hes .7 b

Probsbliy the fullest exposition of the basi€ princi-
ples wiiis be found in Lewis v. Devis (18918) 73 So. 4192, 431,

guoting from & Pomeroy Eg. Jur., sec. 1237, ana stating ﬂ?%é

that?

2 deed zbsolute ant unconaitionzaszl on its
face, but_lntenaea and uncerstosd oy the pariies
to be merely a3 security for tne payaent of =2
debt, or the perforumznce of sowe pther concition,
is regarded and Trested in ecuity 25 3 mortgage.
sesee.."The form or particulsar nature of zn
agresment which shall create a lien is not very

a*erlal for socuity looks st tne final intent =nd
purpose rather than the form; znd if The intent
appesr to give, or to charge, or to pledge the
pProperty, real or Dersonal, as & security for an
obiigstion, the lien follows.M

So, it will ve seen that the Court has not Deen very
sccurate when 1t has saic thst there must be a contimuiag
bincding debt from the grantor to the grantee. lhe cases
sno teXts ©osh Sy taal there msy beé other conaitions, ana
other parties, and that the Tinal interx is the important
thing, ana the form is insignificant 2nd unimportants.
Brznnon v. McCormick (1934) 101 S0, 58, states that ¥if the

‘Convevance was intended by ¥ arties,to e a mortgage,
. - -
then the gebt exists.' A/ S ‘/b -

In 41 Corpus Jurds, lortgages, p. 458, it is statea
that "z moTrtgage may be given to secure the periormance of
g contract or unuertaqug On The part of the MOTTLagor 1o
furnish support =anc mzintenance to the wmortgageeg or to an~
cther person, curing lite or foT a term of years, either in
tne form oI an annuity or by providing 2 home." We respect-
fully submit that that is The situation uncer consiceration.




ARGUMENT OF THE TESTIMONY

This Argument ie presentea for tiae purpoees of
calling the asttention of the Ceurt to certaln parts of
the testimony on both sides, ane for the purpose of
calling the attention of tae Qourt to the legal eirect
of such testimonyVa. .

It will be noted that the Testimony of the Com-
plzinant, Frank P. Propst; is guite direct ana pusilive
as to the masverial points in issue. Lr, Propst states
that he conveyed the propsriy in question to Mire. Pierce
#ith the well-uncerstood intention between the partiss
at the time orf the comwevance thst the CGeeu was to operate
merely 28 security for the performsnce of nis promise to
pay for the piace for Yrs. Propst at Fairhope. urs. Plerce
denies that such was the intention of the parties. It might
he conceded that if There were nothing furtner, thls woulid :
not entitle the Jomplainant to a decree. However, the Conm-
plainant coes not stand on nig testimony alone.

In suppoTt of the Complainant, we have the admission
ot the Respondent that she wrote to the Complalnant asking
him to sena her 2 deed to sign. Does not tinis show her
intention to re-convey? - She once recognized the right of
the Complainant to a Te~Conveyance.

The grtention ot the Court is respectfully cirected
tn certain contraaictory statements matce Dy the Respondent.
On page 13, of the testimony, Mrs. Plerce gtates, in response
to the question: "Do you remember the execution of this ceed
here?", that "Yes, I aa¥. She then took paine To oguote
what she claims were the eXact Words used at the time, sund
states that Thers was no distussicn of Tre-deeding the PropErtsy
st the tims the ceed was eXecuted, Howsver, on Cross—exami-
nation, page 15, Mrs. Pigrce makes Tesponse as follows: '
#Q, Alice llae, were you nOT present wien The deed was
arzwn? L o '
A. Yes,
Q. You heard the conversation?
A. I oont®t think I was Inere.
Q. You were Tners at tTae time The deed Was discusseal?
A. Yes, but I oon't remember waat Was saic beczuse I .

was not in there.#®

Respondsnt's inconsistency in tnis respect is Irrecon-
. . eilebiz with any intention teo be truthful aboutr the malier.
b It is respectfuily submitted that the Respendent uawittingly
fell into a trap, and expcseld her gvicent Oesirs To conceal
the real naturs of zhe transaction.

{turn)




(page ten)

Regpsondent then of¢ers the testlmody of hLer mother,
Mrs. Mamie A. Propst, but for what purpose the Complainant
is unable to learn after s most eareful perussl of all of
her testimony, beczuse it faills in every respect ic support
the tes 1mony of the Respondent. The entire testizony, it
is regpectfully subaitted, czn be sunred up in the pirzsed
w1 don*t know about thatt, or I don't know anything".

" When asked oy the solicitor for the Ressﬁndeﬁt if she
signed the deed "in payment of the bills she (Alice Mae)
had been paylng and for what she had doqs", Mreg. Propst
snswered {page 31):

HI don'®t know what it was - anything about 1% from
¥r. Propst. I know, in a measure, it was on uy parih,

$ is doubted whether that is a coherent gtatement.

Later, on the same page, Mrs., Propst testifiied, when

zeked as to whether lr. Propst was to give her a plasce at

Fairhove for the release of the home place, ance that that
was one of the conditions of the deed, she replied:

"I know nothing. I wes too sick.®

On cross-eXesmination, Mrs. Propst is very inconsistent
in regart to these matters On prage 22, she statss that
the cnlj part of ths agreement with which she was familiar
was the one in regard to the place or house. A moment later
she never "knew an"tn%nv sbout those things¥.

Now, a2 very important statement 1s madse here that i8
contraﬁicted by at least two other witnesses. Urs. Propst
tztes that she v nt right in anc. gigned her nsme and went
rlght back out =nc got in the car, w1tnout taking part in
the ciscussion, ard “tnat she knew nothing about the under-
standing to re-deesd the propertj to kr. PTSQSu-

4
Ly
+

¥r. Propst states, page 1, that be =nd krs. Propst,

giscussed the teras of the divorce, and had an agreeazent

regerding the purchase of a place at Fairhope, ant¢ that at
the time, he alsc aﬁ en agreement with Mrs. Plerce that

Te would give her a deed for elghty acres of lant 1o secure

Mrs. pIOyS+ so*hat the place would be pa*d for. On page

3, kr. Propst states thzst a2t the tTime of execuulon, he

explained its significence to lrs. Propst chly to Alice Mee

(lirs. Plierce). ,

¥r. Propst is borne out in this, =nd krs, Propst and
¥rs, Pierce are contradicted,; by Mr. Ori H. @rtzinger,; a
witness who wae presant st the time the instrument was
executed. m:. Ertzinger, an impartiasl witness, not related
to the parti testifies that the parties all daiscussad
the master tnﬂntnn* in his office,; =2nd That he remembers
that the deed was intended not =28 an absclute deed or bons
fide sale, but fsimply a holding arrangement of sous kind¥,
and that ®¥it was to e held for some purpose uncersinng
vetween them,¥

2



{pe=ge eleven)

r. ‘Eru21nver, nn crogs—-exXamimation, stated that

Wall of trem? did the tslking, in answsr to the guesiio

28 to whether kr. Propst, irs. Propst, or Allce ¥ze did
the talking.

How, it is respectfully sut mlttnd thet the testimony
shows without contradiction that ¥r. Propst has remalned
in. Lnlnteﬁlptea possession of the prome*ty in cuestion;
that he has assessed the property for taxXation, =and has
paid taxes-on it; thst he has hao the entire use of the
Property during t%e entire tTime; =nd that he Has never
paid any Tent to Mrs. Plerce, ncr has he ever besn Con-
sidered as her tenant so far as phvsical facte show. It
ig alsc shown that the grantee hes never had possession
of the property, nor attexpted to exercise any possession
therein, :

| In connsction with these facts, we cite the follOW1ng
pTroposition and cgsas in support thereof:

WThe fect that a grantor in az deed absclute
in form, but =lleget by hiz to have Desn given
only as a security, remeins in possession, use,
ant control of the property after tne couveyance
is evidencs tending to whow that the transsction
wag in fact a mortgzge; ant especizlly where no
rent was fixed or paid., Such poseession is in-
consistent with theory of payuent of prior dsbt.t

41 C. J. pages 340-341, citing:
Nelson v. Wadswesth, 171 Ala. 803, 55 Sc.

120

Winn. v. Fitzwater, 151 Ala. 171, 44 Bo. 97;
Hammett v. Whits, 128 Ala, 380, 28 So. 547;

Parks v, Parks, 58 Al=z, 3283, and others.

Cf. =2lso0 Fiitizms V. Reggans, 30 So. 314-18.

Elston v. Comer, 19 So. 924, and Reeves v.

Abercrombie, 19 So. 41,

 Mr. Propst's possession has been entirely 1hucn51s+eﬁt
with any theory of absolute conveyance, zna tends most
strongly to show that a mortzage was intendeda

There is a great deal of irrelevant testimony sbout
he poyment of hospital bills ana other accounts, and ina
rv Tegpect the Rssponcent's assertions are contradicted
the tpst;mony of the Oomplainant.as well as wriztsen
ivits in support thereol, -

1&3
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Responcent.

PIHAS Ad OROE &7 W

IIO £ ] :5 48 L

BRIEF FOR COMPLAINANT
ON SUBMIBBION OF THE CAUSE.

~O-

BRIEF AND ARGULENT OF LESLIE HALL, Sciicitor for
the Complainant.. .

w3 0= 0= 0=0=

THE PLEADINGS

Complainant filed 2 Bill of Coapleint seeking
to have 2 deed absolute in form, sxecutec by him in favor
of the Respontent, ceclared to e 2 mortgage, or deed of
trust in the neture of = nortgage, sccording to the alleged
intenticn of the psarties at the time of execution snd de-
livery of the instrument,.

Responcent filea hig Answer demying thst The instru~ -

ment was intended 28 a2 mortgege, and alleging thst it was
intended =25 an sbeolute couveyance, ana that it was given
in payment of certain.obligations allegedly duse Respondent
by Complainant. :

With this Answer, Respondent filed a Cross-Bill, .
seeking to have the Court estsblish the amount of &n al-
leged indebtedness between the parties, and also sesking
a decree of alimony in favor of the divorcea wife of the
Complainant, but without wmeking this lady a perty to tThe
sction, sither as Complainant cr zs Respondent.

Complainant filed a Replicaticn to the Answer.

Complainant also filed Demurrers tc tins Cross-Bill,

getting up the insifficiency of the Oross#Bill because of
omission of 2 necessary and indispensitle party.

Thereupon, Respondent filed an Amended Answer, aund
2lso Amended his Cross~Bill., The Answer as Amended, is the
game z¢ the originasl Answer,
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The Cross-Bill, zs Amended, zlleges that th
Regpondent psid certain obvligations of the Complainant,
gnd that the deed wss given tc Respondent in full pay-
ment ¢of moneys so pald by the Resspondeént for Complainsnt;
end th=t the deed was intended azs an absolute convevance.
The Cress-Bill, =8 Amendel, slso alleges that the St=tute
of Fraguds is & bsr to the Complainantis setting up of an
oral agresment to show the intentiocn of the verties teo

‘“the instrument. 4, likewise, deniss the existence of a

continuing binding debt from Complainant to Respondent.
Baid Cross-Bill then zsks to have the deed construed as

'an absclute conveyance; that the title be established znc

confirmed in the Hespondent; =na that the Regpondgent be
iesued z Writ of Possession.

) To the Answer, 28 Amended, Complainant filed a2
Replicsation.

T the Cross-~-Bill, =8 Arenced, Jomplainant demurred
on & nuuber of grounts, viz.:

That the Cross-Bill, ssimended, 1s without
Eguity.

That full relief is avallable to Respondent
under her Answer to the criginal bill,
without the necessity ofi z Cross-Bill.

That Respondent?s right to possession is a
matter for a Ccurt o Law.

That the Oroes~-Bill, as Amended, cznnot stand

g 1t cenies the jurisdicticn ¢f the origlinasl
i1l and-vet asks a Tremedy that is aveilable
t Law,

m

4]

1

By

[

Partial Demurrers tc the Oross-Bill, =& Amended,
set up the genersl insulficiency of the varioue parts of
the COross-Bill, 28 Amended, and glso that the various parts
aTe proper subjects for Answer, not Oross-Bill; that the
Statute of Frauds is not avsilable as a Defense fo =2 suit
to have a deed declared @ mortgage, where proff of the true’
intent of the partieg mey rest in parel; snéd that the alle-
gation of no debt to Respondent is insufficient zs not nege~
tiving cdebt by Complzinant to some third perscn.

This Cause is being submitted upon the sbove pleadings
ant upon proof. ‘

Thig Brisf is sddressed to the Arguzent of the

principles involvet in the pleaaings, and zleo of the effect
of the proof zddiced.

( turn)
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| PRCPOSITIONS

I WHERE A CONVEYANCE OF REALTY, ALTHOUGH
ABSOLUTE ARND UNCONDITICNAL IX ITS TERES,
WAS UNDERSTOCL AND INTENDED BY THE PAR~
TIES TC BE A LFRY SECURITY FOR THE PAY-
KENT OF A DERT, QR THE PERFORMANCE OF
SOME CONDITION, IT WILL BE CONSIDERED AB
A MORTGAGE, WITH A CONSEQUENT RIGHT IN
THE GRANTOR TC REDEEM IT, ALTHOUGH THE
PROVISICY FOR DEFZASANCE WisS HOT REDUCE
TO WRITING, BUT RESTS WHOLLY IN THEIR
KERE VERBAL ACGREEEENT.

II. A CROSS5-~-BILL CANNOT BE KAINTAINED WHERE
THZ PARTY FILING IT CAN OBTAIN ALL TH
RELIEF TO WHICH QE IS ENTITLED UNDER HIS
ANSWER TO THE CRIGITAL BILL.

III. A CROSS-BILL XUST EITHER STAD OKF THE
EQUITY JURISDIOTION OF THE ORIGINAL BILL,
CR IF IT FAILS IX¥ THAT OR DENIES SUCH
JURISDICTION, THE CROSS-RILL MUST CORTALN
S0ME INDEPENDENT MATTER OF EQUITABLE COG-
HIZANCE: ELSE IT IS SUBJECT TC THE PRIHN-.
CIPLE THAT EQUITY WILL NOT ENTERTAIN JURIS-
DICTICN WHERE THEERE IS AN ADEQUATE REMEDY
AT LAW, C

Iv. A DEED FROM A DEBTOR TO A THIRD PERSON, IF
EADE TO SECURE THE PAYWENT CF 4 UEBT, THE
PAYKENT OR HONEY, OR THE PIRFOAKANCE OF
SONE OTHER CONDITION, IS AS MUCH A ¥ORTGAGE
A8 IF MADE TCO THE CREUITOCR FOR SUCH PLRPOSE¢

— s —m e ety WS Em dm mR e ea S e s e me oy e

ARGUMENT OF PRINCIPLES

I. WHERE A COUVEYANCE OF REALTY, ALTHOUGHE ABSOLUTE
APD UNCONDITIONAL 1IN ITS TERKS, WAS UNDERSTOOL AND INTENDED
BY THE PARTIEE TO BE A KERE SECURITY FOR THE PAYMENT OF A
DEBT, OR THE PERFCRMANCE OF SOME GOJDITION IT WILL BE CON-
SIDERED AS A NORTGAGE, WITHE A QONSEQUEN RI HT IN THE GRAN-
TOR TC REDEEM IT, ALTHQUGH THE PROVIS;OW FOR DEFEASANCE WaAS
NOT REDUCED TQ WRITING, BUT RESTS WHOLLY IN THEIR KERE
VERBAL AGREE";Q&E’ZN’T a

The Respondent. has not attacked the general eguity

of the Bill, Tut Gompla_r ant deems i1t avvisable to the hetter

unaerstanaing of the case, to state the above zenersl prin-
Elple of eguity, on which the bill is baged, zna to cite =z
Tew uthorltles in suonort of the proposLtlon

o

r -
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This proposition is, in 41 Corpus Juris, Mortgages,
Sec. 94, page 228, szid to be the gerneral rule, in support
oY wihich cases zTe citea Irom practically every jurisaic-
tion. The most complete discussion of the rule by the Ale~
bama Supreme Court is founa in the csse of Shreve ¥v. Mc~
Gowin {1904), 143 Ala. 385, 43 80, 94, frow which the foldomn—
ing cuotation is takeni : -

, "Where l=na is sonveyea by deec absolute,
but is invented by the parties as a Security

for the psyment of money or .the perifcormance of
an- act by the grentor, or some one Ior whom he
becomes responsible, it is in eguity a morigage.
The form is immaterisgl. The test is formed in
the intention that the deed shall be a securityl.

Other Alzbams cases on. the sszue proposition ars
8mith v, Thompson, 203 Ala. 87, 83 So, 10%L; Wells v. Mor-
ToW, %8 Ala. 120; Fowler v. Hagzins (1923) 95 So. 2167 ana
Hooner‘z_ Reec El.@i (1984) 10D So. 875, in wnich Justice
Bouicin says:

WThe power of s court oI eowity to declsre
& ceec absolute in form to be 2 mortgage only
is unqueStloqeu“

A Late case recognizing the ruie is Richarason v,

Curiee (1935) 231 Ala, 418, 166 So. 233.

STATUTE OF FRAUDS

The Responaent, in her Jross-Bill, as Amenced, in-
giste "that any oral agresment. set up by the Complainani
would b= girectly contrary to the Statute oz Frouosh.

The cases cited ‘2bove are sufficient rebumtal to that
point, but we respectiully submit the following airect
guotation from Shrevs v~ McCowin, supra, vig.3'

WAS to The second pr00031t1V“ (Stazute'of
Freaues) if toe avermenss or the bill are suffi-
cient to show that the relation of creuitor ana
cebbor cig exist at the time of the execution
of the deed, though absolute on its face, ®WEE ana
that the ceed; though absoLute on its face, was
intended by the pariies to operate as securlity
for tne debt, 2na all of wahich may Ye wone by
‘parol, then the Statute of Frsuos has no appli-
cation¥, cilting a number or Alzbams Ca8eB.

- The same idea 1s expresseo in Glass v. Hieronhymous,
125 Ales. 140, 28 8o. 71 (1800).

(turn)
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As cumulstive on the same proposition, we respect-
folly citel . ' :
Bryan v. Cowarg (1858) 21 Ala. 323
Richter v. Noll (1901} 138 Ala. 198, 30 8o, 740;
Corley V. Vigara (1918) 208 Ala. 564, 84 50.

2093 _ :

Fowler v. Haggins, anie;
Hooper v. Reed, anle;
Keliy v. Tztum, 234 Ala. 57, 139 So. 248,

20000000 0= 0= 00

Il.

A OROSS_BILL CANNOT BE MATNTAINED WHERE THE PARTY
FILING IT CAY OBPAIN ALL THE RELIEF TO WHIOE HE IS EN-

- TITLED UNDER HIi3 ANSWER TO THE QRIGIHAL 3ikl.

Respondent, in her Answer, has deniea that tae Geed
was intended as.a mortgage, and has alleged that 1% was
intended as a deed, =nd that the title im in the Hespon-
dent., The effect- of the decision in favor of ths Respon-
dent on the original Bill and this Answer would be to
plece title in the Respondent, with the conseguent right
to possession. Yet, the Regooncent also files a Crogs-
Bill, praying that the title be Yestazblished &na confirmed"
in her, and that she be given a Writ of Possession., This
Cross-Bill, is theretfore certainly superfluous msiter. and
tends to clutter up the record in ek the case, and to add
tn the costs. In this connection, it might be well To
cuote the Suprems Court of Alsbamd (Lamar v. Lincoln Re~
serve Life Ins. Co. {1930}, 131 So. ok, 288t :

4 another principle well established iz that the

eross-bill cannot be maintained where tne pariy
filing it can obtain all the relief to which he
is entitled uncer his answer to the original
bill., The Tesson for this rule is? ¥It is un-
necessary, sdds to the costs, and Tends ig con~
fusion; anc without the Tegtriction, cross—kills
woulO ce maltiplied at the mere election of de~
Fendanteil, citing Giiman & Scns Co. v. New Qr-
leaﬂé’fi'Q_:C_C_, R-—X.’ go_t » 72 Alao 556, 5?9@

A case very similar,; in principle,to the present case
is Woite v. Kinney (1924), 10l 8o, 486, wiich was 2 Bill
tc estapiish & lien on cotton, in which the Answer claimed
title in the Defendent. The lower.court cecTreet that the
Defendant should have filed 2 cross-bill clalming title
snd requesting that it be declared and enforced, The SBu-
preme Court, per Miller, J., sazid, in reversing the decree:
#We cennot concur in_this @mrt of the opinion snd decree of
the trisl CoOuTT.....The Answer put in issue the title to
the cotton and which lien is superior. It was unnecessary
to meke his answer @ cross-pill¥,

(turn)



—~
s
L
{Qq
L0
n
i
b3
—r

Under 2 similar state of facte in the Lamar Cage,
gupTa. the Suprexne Court said:

¥A1l the relief to which th= def encant
wss entitled was To have its title estgblished
s8 superior to the claim of the complainant,
ant fu1l relief to this end was grantable Ul
ger the statutory =nswer to the originsl bill.
The Oourt should have dismissced the cross-bill.*®

. As late ss the case of Emens v. Stephens (1937)

172 8o, 95, the Supreme Court is found approving the

rule. In th‘s cese, a purchaser sued to restrain pro-
secution of an unlawful detsiner sction, on the ground
of frauc., A cross-bill was filed, sceking possession of

‘the premises. Decree was in faver of cross-complainant,

ousting the purchaser. The Bupreuxe ch;t reversed the
cgecision, saving, per Tnoma s Jal

WThig relief is all to be obtained 2t law.
»osse.the Tight to set up zn0 adjudicate the
respective rights growing out of the Iacts may
be ad under the bLill and answer ,—-the sid and
oftice of a cross-bill was not Teguired.h

#The demurrer to the cross-bill should
have besn sustzined.”

~0-0-8-0-0-0-0-0-0-
211

A CROSS-BILL MUST EITHZR STAWD 0¥ THE EQUITY JURIS-
DICTION OF THE ORIGINAL BILL, OR IF IT FAILS IXN THAT OR
DEVIES SUCH JURISRICTION, THE CROSS-BILL MUST COSTAIX
SCME IWDEPENDENT MATTER OF EQUITABLE OOGNIZANCE: ELSE.
IT IS SUBJECT TO TEE PRINCIBLE THAT EQUITY WILL NOT EN-
TERTAIN JURISDICTICON WHERE THERE IS AN ADEQUE?W REMEDY
AT LAW,

The 1937 case of Enens V. eghena, 1728 8o, 55,
volces this pronosition. e Numeroue otner cases are col-
lected in 8 Ala. Digest, Equity, key 198~503, and are 1o
the same eifect,

Tn oxdar to give a cross-bill standing in 2 Court of
Boulty, there must be sozething to give the court juris-
diction. Oréingriiy, it is the gurlsdwctlon of tne ocri-
ginal i1l on which the croegs-bill stanos., But, in order
for %% s cross-bill To stend in thset manner, it must de-
pend on the Orlg1E87 bill for its jurisdietion. But, if
the cross—-bill in effect denies the jurisdiction of t“e
original bill, what standing coesthe cross-bill have in a
Gourt of Bguity? It has none, UNLESS the cross-bill sets
up some intependent. grouna for equity Jjurisdiction, becaus
guch a bill cannot both affiryw anc deny at the same time.
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The Cross~Bill, as Amendea, in the present =zaction,
controverts Qomplainant¥s claim to eguitsble relief, yet
the cross-bill does not allege any affirmatlive grouncs
on which the Responcent aepends for reiief. The entire
Cross-Bill is merely a denlal of the jurisaiction of the
original ©ill., Therefore, the Oross-~-Bill must stsnd
alone. Antd, stznding slone, it must fall beczuse of the
fact that it fails To zllege a single ground of eduitablie
cognizance. All it has asked for is relilief to which the
Respondent-Crogs Complainant is entitled at Law; that is,
it seeks a writ of possession, anc that is not an eguitziie
remedy wWithout scome ingepsndent ecuity, zna no inaependent
eguity is alleged. Responcent cannot rely on the indepen-~.
dent eguity of tne original Dill, becazuse that is denied
by the croes-bill,

~0=0m0=0=0=0=0=0=0

IV

A DESD FROM A DEBTOR TO A THIRD PERBOYW, IF MADE TC
STCURE THE PAVEENT OF A DERT, THE PAYMENT OF NOHEY, OR
THE PERFORMANCE OF SokE OTHER CONDITICH, IS AB uUCH A
MORTGAGE AS IF MADE TC THE CREDITCR FOR SUCH PURPCSE.

.~ Respondentis Oreoss~-Bill; as Amenced, rajses the point
that "itnere was no continuing binding debt from the Com—
plainant to the Responcent.®

It is conceded that there is much talk in some. 0of the
cases of the necegsity for there to be 2 continuing binaing
debt from the Comolainant to the Responosnt, However, it
is respectiully argueRd that thse courts have been somewhat
careless in their langusge, ant that they have coverloockea
2 class of ceses that is very important.

41 Corpus Juris, Mortgages sec. 65, D. 31D, states §*
the rule thet Ya deed from a dedbtor to z tnira person, if Q\
made tn secure the payment of money, 1s as much z mortgage AN
s if made to the crecitor himself for such purposef, }

The sttention of tne Honorable Chancellor 1s respec®- 0
fuity called to the case of Harper v. T. N. Hayes Co. gg_g;:,ég
1807) 43 So. 380,361, in which cage it developed thst the W
Regponcent's wif'e exscuted a Geed to har land %o one Hays, J\I
wWhe was to holo the deed a8 collaterzsl for an account owed  \
vy the Respondent. The Grantor was to remain in possession,
anc Hays was to reconvey to her whan the account wss paid.

Phe Court ssicd, per Dowdaell, J., Tthat "We think the ewidence

in this case very cleprly ana satistactoriiy shows the deeq

in question was intenced to operate 25 2 WOTTEaEe.Y

(turn)



FRANK P, PROPHET,
Jomplainant,

VEa

ALICE MAE

PROPAT PIFRCE,
Respondent.

I¥ THE CIRCUIT QQURT OF
BALDWIN COUWTY, ALARAMA,
I BQUITY

M s W wa EOREE ST

Ho. 348.

Plaintiff¥s Replication to Amencea Answel'; and
Damurrers to Amended Cross-Bill.

REPLICATION T8 AVZNDED ANSWIR

CONES NCOW THE CCHMPLAINART, Frank P. Propst, =no

for Reply to the Respeonosnt's, Alice line Propst Piercels,

Answer, =85 Adended, says!

I.

II.

That he‘denies the allegaticn&éontained in Para-
graph 7 of sald Answer, as Amended, whereln 1%
is allegsd that "in con51d@ratlon of the comnlab-
nant faking care of : sqessingrana paying the
taXes on sgio property the Bespcnﬁeﬁt nas per-
mitted him the use af the lsno and the timber
thereon for turpentine purposes®, and that "she
hag treatsd ang recognized the Complainant ég...
...ner tenant, in conelceration of his caring
for and protecting hisr posgesglion ana taking
csre of all liabilities against said property" ,
ana Complainant demands strict proof of the same,

That he denies the allegstions contained in Para-

‘wragh 8 of saic Answaer, a8 Amended, wherein it

is allegea that the seid instrument “ig ag Tepre-
sented, a deed, and that she isg the holder in fee
gimnle of the title of sai&'propefty, free from

any and 211 liens and encumbrances on the part of
the JomplLalnanth, ana'ﬁoﬁplainant demanog gtrict

proof of the sSames

{(turn)



{page Two)

DEMURRERS TO AMENDED OROSS-BILL
o = _

AND FOR ANBWER TO THE RESPONDENT-COROSS COM-
PLAINANT'S OROSB-BILL, AS AMZNDED, the Complainant~Cross
‘Respandent now Comes and Demurs to the éaid Oross-Bill, g8
Amended, ana fo% cause ol Demurrsr shows:

. Firgt

That there is no Fguity in ssic Orosse-Bill,as
Lmended,

Secona ,

That it appesrs by the saic Oross-Bill, as
Amended, that the full relisf to which Respondent-Jreogs Com-
Pleinant is entitled, in Eouity, uucer the allagations therein
contained, is availsole to Respondent--Cross Complainasnt in the
@figinal sult by the Originsl Bill of Complaint auc the Answer
of the Respondent-Jross Gomplaina#t theretc*

Third

That it appears by the eaid Croeg-Bill, as
Amended, snd by the antecedent plescings in this cause; that
the Respondent-Cross Complainans may obuain the ITull reliel
o which she is entitlea, in Equity, under the allegetions
contgined in said Cross-Bill, by reliance on ner answer to
the original Bill of Gomplainﬁ.

Fcurth;

That the sald {rose~Bill. As Amendel, =200 The
sntecedent pleadings in this cause, show that the said Cross-
Bill is not necessary to the grenting of relief to which the
Respondent-Crfoss Couwplainsant would be entitied, in Equity,
uncer the allegations ocombteained in saic Cross-Blll, ss Amended,

Fifth

That thé gala Urogs-Bill, =as Amended, shows on
1te face that the Respontentwlross ﬁomplainant'has an aCecuzte
remedy ot law for the enforcement of her right of possession,

55 alleged in sSaid Gross-Bill, as Amencac,



"Thet the saic Croes-Bill, as Amended, prays
for a Writ of PRossession, but falls to allege any special
LR = y | o - " " 5
equity setting up the reagon for asking for such a Writ of

1

'-\l a - . a R 3
Possession Ex¥hyxxkizx in a Court of Bguity, rather than in
: ;

s Oourt of Laﬂ[wheré'such relief properly lies.
That the matters glleged in sald Oross-Bill,
ag Amended; do not coﬁstituxe thé'grgper subject for a Crose-
Bill in th=t they do not present a cese of ecultable cogni-~
ZaNC 8.
Eighth
That the matters slleged in saic Jross-Bill,
g8 Amended, do not constitute the proper subject for g érossa
0ill in that they seek to deny the jurisdiction of the origi-
nal bill, on which a crose-bill must necessarily depend.
Hinth
That the matters alleged in said (ross-Bill,
ag Amended, do not comstiftute the.proper subject for a Ccrosg-
bill, in equity, in that fhey gseek to deny the jurisdiction of
the original Pill, anc 1f such matters are fTazken independently

of the original bill, the Respondent-{ross Coumplaineni's remedy

‘i at Law, and not in HEgulty,

WHEREFQRE, this Complainznt~Cross Respdnaenﬁ da~
murg to the said (Uross-Blll, =5 Amencted, snd to 2ll matlers
and things therein conteined, snd prays the judgment of this
Honorable Jourt whether he shall be compellet to mske any

further ar other snswer thersto,

(turn)



Aﬂﬁ FOR FURTHER ANSBWER TO THE RESPONDENT-BROES
GQEPLAINANT*&‘GROSE—BEL&, AS AMFNUED, the Complalnant-0ross
Respontent now égmes gnd Demurs to sd much of gzid Cross-Bill,
as Amended, as %a set forth in paragraph (a)'fhefecf, and a8
- signe as ground%rtherefor: .

o As That there is no Equiﬁy in said sllegations.

E.nThax the matters therein cdnﬁaineﬁ constitute
matters which should properly be set forth in an Answer to the
Bill, rather than by way of Oross-Bill,

. N ,

And the Complainant-Uross Respondent Demurs to
80 much Qﬁ gaid COross-Bill, aé Smended, as is set forth in
varasgraph (b) thereof, and assigns as grounds theréfor;

As That there is no Fouwity in sald allegstione,

B. That the matters therein contained constitute
matters which shoulda properly be set forth in an Answer to the
Bill, Tather then by way of Orose-Bill. | | |

(e

And the Gémpiainant-ﬁrass.EeSPQndent Demurs o
go much of saiﬁ'croas-Bill, 28 Amended, as is set forth in.
paragraph {c) & thereaﬁ, and assigns a8 grounds theiefor:

A, Thet there is no Eogulity in ssid allegations.

_ B. Thsat the matters therein contained constitute
matters whieh should properly be set forth in an Answer to the
Bill, Tather than by way of COross-Bill.

¥, That the 8tatute of Frauds has no application
in a suit tb hafé & deéd aeclared'a mcétgage.

. That the Statute of Frawls does not prevent sz
ghowing of the true intent of the parties to an instrument.

®. The trus intent of the parties to an instrument,

even though resting in perol, may be shown without Tegard to

the Statubte of Fraudse.

(turn)
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And the Complainant-Cross Respondent Demurs to

go mach of gald Oross-Bill, a8 Anended, as ig get forth in

3]
B

| R
paragraph (d) thereof, =nd assigns as grounds therefors
| ,

AT.Thax there is no Eoulity in sald allegstions,

Bﬂ That the saia paragraph does not ﬁegative
the existence of a,centiﬁuing binding debt from the Complainant
to any other persén? for whom the Respondent might have been
the gecuritv-hdlder.

0. That the matters therein contained congtitute
watters of Demurrer which should properly be directed agninst
the Bill of Qomplaint, rather than being set out by way of a
CcToes--0ill.

D. That the said matters do not negative ithe
exigtence of a Trust, under which the Complainant would be
indebted to someone other than the Respondent.

E. That the eaid matters oo not constitute a
complets defense in that thé ezisﬁence”cf an indebiedness to
snother than the Respoadent is not negatived, nor in any man-
ner gontroverted.

o O

And the Complainesni~Cross Respontent Demurs to
éo mach of s2id Oross-Bill, =28 Amended, ag is set forth in
parsgraph {8) thereof, and assigns as grounds therefor:
| 4. That there is no Rouity in saia allegstions.

Be. That the matfers therein contained constitutse
maxters whigh.shouia properly be get forth in an Anéwer to the

Billalfather than by way of Oross-Billa

WHERFFORE, ag to go much of khe Cross~Bill, &s
Amended, as 1s hereinbefore set forth, this Complainani-Jross
Responcent Demurs, snd prays the judgment of this Honorable
Court whether he shall be compelled tTo answer such parts of

v
the gaid Bill as sforessid,

G D cs

LEBLIT HALL, Soiicitor for Comainant-Cross
Respondent.




FRANK P, PROPST,

§ IX THE CIRCUIT GOURT OF
Conplainant, ¢
| { BALDWIN COUNTY, ALABAHA,
V8, : !
| d I¥ EQUITY
ALICOE MAE PROPST PIERCE,
' : Reéspondent, 1§ No. 348,

Plai ntiff's Replication and Demurrers to.
Defendant's Answer znd Cross-Bill

P e T T Y

COMTS JOW THE COUPLAINANT, Frank P, Propst,
anc for Reply fe Respondent, Alice Mae Propst Pierce's,
Answer says _ R

2. That he denies the allegations contained
in Paragraph_? of gaid Anewer, to the effect that Yin con-
sideration of the Complainant's taking care of , assessing
and paying fhe_taxes on said property, the Hespondent has
permitted hin tﬁe use of the land ana the timber Thereon
for turpentine pUrpoees“, ana“hag_recognized him ag her
tenant, in consideration of hig cering for and protecting
her possession and taking care of all lisblilities agaiﬁst
sald property", and he demands strict proof of the same.

II. That he denies the allégations'contained
bn ﬁ%agraph 8 of salc Answer, tc the effect that the instru-
ment ¥is as repreéentaa,'a deed anc that she is the holder
of the the fee simple titie of said property, fres from any
aﬁd 211 liens ana*eucumbranbes on the part of Complainanth,
and he demands strioct proaf of the same.

A¥YD FOR ANSWER TO THE RESPONDENT-CROSS GOMPLAiNART‘S
CROS8-BILL, the Conplainant-Uposs Respondent now comes and De-
mures to the sald G}ossnBill and for cause of Demurrer ghowse:

| Pizst
That thers is no Egquity in saic Groés-Eill.

Second

it

(turn) =
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FRANK P. FROPET,

Oomolainant,
|

I Bouity Mo. 398
. i
VS,| s
!

I THE CIRGUIT COURTY QF
BALDWIE COUNTY, ALABAMA

ALICE MAE PROPST PLEROE, _
Regpondent. IR 5QUITY
|

I
CQUSENT TC SUBMISSION AND DECREE IN VACATION

|
Oome now the parties in the above styled csuse,
by their Solicitors, and tils this their conzent in

writing, in vecation, thst the Honorabtle Chancellor

=

8

.

hell mske such orders anG render such interlocutory.
er finel decrees in vecstion as may e proper in this
Couse,

Fntered into this

88110i%tor ToT Gar}ﬁplaai-.ngi

 BolicitoTs for Respongent.
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“to provide for the said Hamie K. Prapst.unless the Complainant
is forced to comply with the said agreement, and Pithat your
Honor will enter an order and decree sstablishing and fixing what
is a rsasonable amount to be paid by the said Frenk P, Propst
to the sald Mamie K. Provst, azs alimwony, in accordance with
the agreement entered intoc by him at the time of the civorcs,
and that an a@@?apxiaﬁeljudgment, order, or decree he made
against him, requiring him to meke the said payments, in sc-
cordance with the iecrees~of'the,court“, because of the faet
that it appears from said allegatione ant prayers that Mamie

K. Prcpsg,—fherein;named,,is a necessary party to ssid Cross—
Bill;;inasmuchras relief is scought in her favor, aé above
set?f;rth; tut that the Respondent—croés Jomplainant has not
made the said Mamie K. Propst a party to sald Cross-Bill,
Wherefore, as to so much of the Bill of Complaint (Cross—Bill)
as is hereinbsefore set forthi this Complainant-~Uross Respondent
demuré, and prays the ju&gmeat of thishﬂenorable Court whether
he shall be compelled to answer such parts of the saia Bill

as aforesaid,

. WHEREFORE, this Complainant-Cross Respondent Ge-
murs te the said Cross-Bill, anc to all matters and things
tharein contained, and prays the judgment of this Honorable
Court whether he shall be compklled Ty make any further or

other answer ithereto,

LESLIE HALL, Soiicitor for Gomplalﬁaﬂx-urcss
Regpondent,
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Replication and Demurrers

! 1N THE OIRCUIT COURT OF
_. BALDWIN COUNTY, ALABAKA,
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Filed in Office this
dra deoy of August, 1937,
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FRANK P. PROPST, Equity No.
Complainant,
IN TEE CIRCUIT COURT OF
VSe
BALDWIN COUNTY, ALABAMA
ATICE MAE PrOPST PIERCE,
Respondent.

I P e L L. 3

IN EQUITY

TQ TEE HONORABLE ¥F. W. HARE, JUDGE OF THE CIRCUIT COURT
OF BALDWIN COUNTY, ALABAMA, SITTING IN EQUITY:-

_ Comes now Your Complainant, FRANK P. PROPST,
and presents thisg, his Bili of Compleint sgainst ALICE
MAE PROPST PIFRCE, respectfully showing unto Your Honor
as follows: |

FIRST

That Your Complainant is & resident of
the Stete of Alabama, in Baldwin County, end is over
the age of twenty one years.

SEGGNﬁ
- That the'Respgndent, ALICE MAE PROPST
PIERCE, is not a resident of the State of Alabama, but
that she is & resldent of the State of California, and

your Complalinant believeg the address of the Respondent

to be PYark Wilshire Hotel Apartments, Los Angeles,

‘Qalifornia. .
x ;

that the Respondent ig over the age of twentj one years.
That the Raspondent is a daughter of
ydur Complainant and of the'former wife of your Com-
pleinant, Mrs, Mamie Propst. |
| FOURTE
That your campiainant and the said'Mrs.'
Memie Propst were divoreced by Decree of this Honorable
Court dated the 2nd day of March, 1933.
FIFTH
That, prief to the rendition of the said
Decree of Divorece referred to in Paragraph Fourth, pend-

ing the proceedings therefor, and in order to effect a

{turn)
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settlement ofiany possible claim for alimony, maintenance,
and support gfowing out of said Divorece proceedings, the
Cémplainsent ééreed with the sald Mrs. Mamie Propst, his
then wife, an% with the Respondent herein, that he would
meke certain provisions for the support and maintenance
of the ssld Mrs. Mamie ?rcpst, his then wife; that at the
said tide, which was on or about February 25, 1933, the
Complainant agreed that he would pay for a home or place

——

for the seid Mrs. Mamie Propst, at Fairhope, in Baldwin

County, Alebama; that, as a consequence of said agreement,
a debt was thus created, owing by the Complainant to the
gald Mrs. Memie Propst; that the Respondent, being then
and there anxious to secure the benefits of said agree~
ment to her said Mbthér, the said Mrs. Mamie Propst, did,
at that time, ingist that the Complainant pledge some of
his property as security for the full payment of the in-
debtedness created by the agreement td pay for the said

home or place at Fairhope, as aforesaid; that the Complain-

e

O

ent did then snd there express himself as being willing

to pledge some of his property as sscurity as requested

by the ReSpoﬁdent; that, 1n furtherasnce of that purpose,
and as a part of the agreement to pay for the said home

or place at Fairhope, as aforesald, the Gomplainant, to-
gether with his then wife, the sald Mrs. Mamie Propst, did
execute end deliver unto the said Reépondent an instrument
purporting to be, and in the form of, é-Staturory Warranty
Deed, as is more particularly set out in EXHIBIT "A", here-
unto attached, and by reference made a part hereof; that
the Respondent was then known by the name of ALICE MAR
PROPST; thst the Regpondent has since that time married,
and is now known ag ALICE MAE PROP3T PIERCE; that the

' said instrument was in form of & Deed Absolute to the
following described real estate located in Baldwin County,
Alabeame, to-wit:

{turn)
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' The West half {W3) of the Southwest
. quarter (SWL) of Section Eighteen

" (18} in Township Two (2) South of

| Range Four (4) Fast;

that the said'instrument was executed and delivered

with the expréssed understanding and agreement between

|
the Complainant and the Regpondent, at the time of

|
sueh execution and delivery, that the purported con-
veyance was glven merely es security for the performance
of Complainant's agreement, as aforesaid, to pay for

the said home or place at Fairhope, Alabema; that, at

the time of the execution and delivery of said instrument,
the Respondent expressly agreed and promised that should
the Complainant fulfill his seid agreement to péy for

the said home or place at Fairhope, the Respondent would

L. Y
then execute and deliver to the Complainant an instru-

ment reeonveying the said described property to the Com-
plainant; thaﬁ the sald instrument conveying the above-
described progerty was executed and delivered to the
Respondent in consideration of the said promise by the
Respondent to reconvey upon the performence of the con-
dition of the said pledge; thet at the time the said
ingtrument was executed and delivered, Complainant and
Respondent mutually agreed that the said conveyance should
operate merely as seourity for the performance of the
Complainant's agreement to pay for the gaid home or place

- —

eb Fairhope, Alabama; that, although the seid instrument

was in the foﬁm of an abgolute deed of conveyance, its
purpose, governed by the mutual intention of the parties
at the time, was merely to convey the property as security
for the performance of said agreement to pay for the said
Egggﬁgz_giizf_gt Fairhope, Alabama; that it was the in-
féntion of the parties, at the time, thet the Complainant

was to have the right to redeem the property;

{turn)
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! SIXTH

| That the Complainant has haﬁ and still
does retain getual possession of the said property;
that the Complainent has kept the taxes paid on the
sald propertf; that the Complainant has annually asg-
sessed the s%id property for texation ag his own; that
the Respondeﬁt has never asserted possession of the
said property; nor paid taxeg on the same, nor assessed
the gaid property for texation since the sald instrument
wes executed and delivered te her; that the Respondent
has treated and recognized the Complaeinant as the mort-
gagor in possession.
SEVENTH
Thet the said instrument whieh Complainant
executed and delivered to the Respondent, though a deed
~ebsolute in form, actually, and according to the intent
of the parties, ls imxkimwm a Deed of Trust in the Nature
of a Mortgage, from whieh the Complainant has a rigﬁt
of redemption. |
EIGHTH
That the Gomplaint hag, fully, and in every
respect, performed his sald igreement to pay for the said
Efﬁf_gzugéiiimat Fairhope, Alsbama; that if the Honorsble
"Court finds that the Complainant has not fully paid and
discharged the condition of the pledge of the property
deseribed In paragraph Fifth, the seid Complainent stands
ready, willing, and able tc discharge the said obligation
on such terms as Eculty may deecree; and the Complainant
does hereby oifer to redeem the sald property from the
wald pledge thereof; and the Complainant does hereby offer
to do Equity in ﬁhe premises.
| NINTH

That, although the Complainant has fully

performed his said agreement to pay for the said home or

e of -
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place at Fairﬁope, Al=bama, as aforesald, and although
e
:the Gomplaiﬁaht has reguested and demanded that the Res-
pondent remcokvey the said property to the szid Complain-
ant pursuant to her said agreement to do so, yet the
Respondent haﬁ wholly failedrénd refused to reconvey
the said pfopﬁrty te the Complainant, as agreed.

| TENTH

| Thet the Respéndent has expressed aﬁ in-
“tention to cahse the Complainant trouble over the land;

|
that the Respfndent has expressed an intention te sell

the said property to some innocent purchaser, and thus

|
deprive the Complainant of his right of redemption under

the terms of lthe said pledge; that the rights of the

Compleinent are, therefore, insecure without a decree
!

of this Honorasble Cdurt which will grant relief in the
| _

premises. |
| ' ELEVENTH
. Your Complainent submits himself to the
jurisdictionlﬁf the Court to abide by its decrees, and

|
offers to do @quity in the premises.,

! FPRAYER FOR PROCESS

i WBEREFGRE, Your Complainant prays that
this Honorable Court will take jurisdiction of this
mabtter and cause summong or such other proceedings or
process to ique as may be requirsd by lsw to make the

above-nemed ALICE MAE PROPST PTERCE, of _FPerk Wilshire
Hotel Apartments, Los Angeles, California.

14

|
I .
Los Angeles,|in the State of Celifornia, party Respon-

dent to this|Bill ef Gomplaintb

| PRAYER FOR RELIEF

| Your Complainant further humbly prays that
thisg Honorabfe Court will meke and enter a Decree declaring
the said ins%rument get forth in Exhibit ™A™ and described

in pmmagraph Fifth hersof to be a Morigage;

N {(turn)
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Your Complainent further humbly prays.
orable Court will make and enter a Decree
he Complasinant a right to redeem the pro-

ed in said Paragraph Fifth from the cpera-

tion of the pladge thereorl;

that this Horx
that the Comy
pledge; that
that he is en

seribed prope

thaet this Honx
érdering the

t0 reconvey t

Your Complainant further humbly preys
worable Gour; will make and enter a Decree
lainant has pald his obligation under said
he hesg redesmed the property therefrom;
1titled to & reconveyance of the said de-
Ly
Your Complainant further humbly prays
lorable Court will make and enter & Decree
said Respondent, Alice Mae Propst Pierce,
he said premises to the Complainant;

Ycur Complainant further humbly prays

this ﬂonorabﬁe Court thqt”%e has not asked for the proper

relief, the ¥

Court will mas

instrument se
is an instrun
elared a Trus
declared to
the purposes

accomplished;

Complainant i

remises considered, that this Honorsble
ke znd enter a decree declaringnthe gald
t forth in Exhibit "A" hereunto attached
Lent of Trust; that the Respondent be de-
tee thereunder; thet the Complainant be
e & Trustor with right of redemption; tvhat
of the Trust will be decreed to heve been
entitled to a reconveyance;

s, therefore,

that the Resaondent will, thereupon, be order

o4

the salild property to the Complainant.
3 ¥

Your Complainant further humbly prays

that 1if he hds not asked for the proper relief, the

premises congidered,.this Honorable Court will meke and

enter such orders,

Judgmentu, or decrees as to Your

Honor may seﬁm megt; and Jjust, and right, according to

{turn)
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|

the prlﬁclpleé of Bguity, in thse Bremlses, Your Gomplaln-
ant hereby fuﬂly subrnitting himself to the Jjurisdiction

| .
of the Court and coffering to do Equity:; and Your Complain-~

ant will ever pray, as he is ip uy boudd to do.

| TESLIE BALL, SoTTRTTor Tor s Tainent.
| _

| FOOTNOTE
|

| The Respondent, ALICE MAX PROPST PIERCE,

is reguired td answer Pmpagraphs First, Second, Third,

Fourth, FifthJ Sixth, Seventh, Eighty Ninth, Tenth,
=
and'Eleventh,|of the Toregoing Bill of Complaint, and

each and everﬂ allegation thereof, sepasrately and several-

"1y, but not uﬂder cath, Answer prd =Ll being hereby




| EXHIBIT “Am
| SWARRANTY DEED®

| 3
*THE STATE OF ALABAMA
BALDWIN COUNTY

| nKNOW ALL MEN BY THESE PRESENTS, That
for and in cénsi@eration of the sum of One Dollar and
other valuab%e congideration to them in hand psid, by
Alice Mae Prﬂpst, the receipt whereof 1s hereby acknow-
ledged, Frank P. Propst and Memie K. Propst, his wife,
do grant, baﬂgain, sell and convey unto the gaid Alice
Mae Iropst, the following described lands, situated in
baeldwin County, Alabama, to-wit:
The West half (W}) of the Southwest
guarter {SW%) of Section Eighteen

{18) in Township Two (2) South of
Range Four (4) East.

TO HAVE AND T0 HOLD to the seid Alice Mae Propst, her
heirs and as%igné forever. And we do covenant with

the said Alide Mase Propst, that we are seized in fee

of the above!described premises; thet we have the right
to sell and %onvey the same; that the sald premises sare
free from &1l incumbrances; and that we will, and our
helrs, executiors end administrators shell forever war-
rant and defend the same to the said Alice Mae Propst,
her heirs and essigns, against the lawful claims of all

persons whomsgoever,

Witness our hand snd seal this 25th day

of February, [1933.
' Frank P, Propst L.S.
Witness: Ort,ﬁ.‘Ertziﬂger Memie K. Propst L.S3.

|
STATE OF ALABAMA
BALDWIN COUNTY '
l I, Ort H. Ertzinger, a Notary Fublic, in
and for saidlﬂounty dnd State hereby certify thet Frank
P, Propst end Mamie XK. Propst, his wife, whose names are
signed to thq Toregoing conveyance, and who are known %o
me, gcknowledged before me on this day that being in-
formed of thel contents of the conveyance, they exeocuted
the ssame volﬁntarily cn the day the sanme besrs date.

| Given under my hand and official seal this
25th day of Qe?ruary, A. D. 1933.

1

(Sei | | (turn)

Ort H. Ertzinger.
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|
"STATE OF ALABAMA
BALDWIN COUNTY
| I, Ort H., Ertzinger, a Notary Public, in
and for szid County and State do hereby certify thet on
the 25th day of February, 1933, came before me the within
nemed Memie K. Propst, known to me to be the wife of the
within named Frank P. Propst, who, being examined Sepa-
rate and apert from her husband, in reference to her
signature to [the within conveyence, acknowledged thet
she signed the game of her own free will and accord and
without fear,| constraint, or threats on the part of the
husband. |

In witness whereof, I have hersunto set

my hand and official sesl this 25th day of February,
1933, , '
| Ort H. Ertzinger,

{seal) Notary Fublic, Baldwin Co., Ala.®

- mr e Em em e e e




FRANK P. PROPST, ) i THE CIRCUIT COURT OF
\
Complainent, )

) BALUWIN COUNTY, ALABAVA,

Vs, ) .
B Y
. _ /
ALICE MAE PROPST PIERCE, ) I BRUITY.

h)
/
Respondent, )

It is sgreed by and bebwsen the parties hereto thaﬁ the testinony
of the witnesses, Frank P. Propst, Mamie K. Propsi, Alice Hae Propst Plerce
end Ort H. Ertzinger be taken by Miss O'Byrne Jomes, as Special Commissioner:
that the issmance of formal commission to Miss Jones, as Special Commissioner,
is hereby waived; that the testimony of the seid witnesses be taken domm in
shorthand in thé form of questions end answers and by the said Commissioner
transcribed, and when so transcribed shall have the same probative force
. as though taken in strict compliance with ail‘the.laws; and that it shall
not be nrecessary for the witnesses Lo sign their respective testimony.

Dated this l4th day of September, 19%7.

Solicitor for the Cff?}ainante

Do lianla Qe by /

Solicifor for The hespondents




TESTIMONY OF FRANK P. PROPST, COWMPLATIWANT, DIKECT EXAMINATION OF EONORABLE
LESLIE HALL, SOLICITOR FOR TUE COMPLAINAHT: :

=D = o

)
ae

N, Propst you are the Complainant in this case of Frank P, Propst against
Alice Mae Propst Plerpe?

Yes.

You are a resident of the State of Alsbama, in Baldwin County, and over ths
age of twenbty-one years?

I am.

Mrs. Pierce is your daughbter?

Yes.

By your first wife, Mrs. Memie ¥X. Propst?
Yes. |

Mre Propst you remember the occasion when you snd the former Mrs. ropst
were divorced?

Yes.

About when was that?

The latter part of March, 1933,

Before the rendition of the deeree in this divorce case, did you and Mrs.
Propst have an agreement regarding the purchase of & place for her and re-
garding her maintensnce and support?

Yes, sir.

- ment
State in your own words what the agrgg/ﬁas regarding the purchase of the

place,

Vihy, I agreed to purchase the place at Fairhope for One Thousand ($1,000.00)
Dollars from lir. Dyson and to make all peyments on the place wntil it was
palid owt. I gcould not pay for it in cash at the time.

How, at the time the agreement was made, was there any further agreement in
comection with this particular agresment as %o securing Mrs, Propst in the
purchase of this place?

There was,

Fhat was thet agreement as o you securing her?

I agreed with my daughter, Alice Mae, that I would give a deed for a ceritain
eighty acres of land.

That is the eighty acres deseribed im the compleint?

Yes, sirs. And when the place was paid for she would give the deed bhack on
This plece of land. I put that up as security that the plece would be paid
for.

As payment of the place at Feirhope?

Yos, sir.

Mre. Propst you said that this property was pledged as security for the agree=-
ment as oubtlined?

Yes, sire



Qs

As

You did pay some out of your own funds?

Yese

(Intro&uced in evidence -~ Exhibits 5 to 16, inclusive = Bills paid)

Qs

&

£ ‘Pé)}h.@?f

*
*

A

Mr. Propst at the time you mede the agreement to send Mrs. Propst $5.00
per month, was that part of the seme agreement in relation to this proper—
ty out hers as given in pledge for the property at Pairhope?

It was nob.

At The time this undersbanding was reached in regard te the pledge ef the
property, was Mrs. Propst there?

Yes, s8ire

Was Alice Mae there?

Yes, sir,.

Tho el$e?

Frank and Myself.

And T believe you came into Mr. Ertzinggrfs and got him to draw up the deed?

Yes, sir.

RE~CROSE EXAMINATION BY HONORABLE HUBERT M. HALL, SCLICITOR FPOR THE RESPONDENT :

A5

Mr.'Propst you mentioned about the autemobile - Alice Mae left it with you
with ingtruetions to sell it?

Yes, sir.
bid you sell it?

i traded it for another auvtomobile. I told Alice Mae I would hake it and
do the best I coulds I thought that was the best and got $125.00.

Did you sell that automecbile or what did you do with it?
Frank took it and sold it.

Did you deliver it to Frank?

Ho, sir.

How did he get it?

Took it.

It was in your custody?

Yes, Bir.

You hewve identified these checks. TWere all of them paid to ersdits of Alice
Mae or some to lMrs. Propst?

- Some were for Mrs. Propst and some for Alice Mme. ALY I looked at for Alice

nee
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TESTIMONY OF ALICE MAE PROPST PIERCE, RESPONDENT, DIRECT EXAMINATION BY HONWOR-
ABLE HUBERT M., HALL, SOLICITOR FOR THE RESPONDENI:

Your name is Alice Mae Propst Pierce?

Yes, sir. | :

You are the deughter of Fremk P. Propst and Mamie K. Propst?

Yes. (Mrs. Propst interrupted by correcting her name: ¥amie A. Propst).

Alice Mae, do you remember when your father and mother were living to-
gether as husbapd and wife near Bay Minette?

Yes, sir.

You were living with them at the time?
Part of the time.

A divorce wms ag;r.eed upor between them?
Yes.

Prior to that time, was there any discussion as to how it should be gotten
or who should get it?

2

That part of the discussion I did not hear,

Prier to the diveoree was your father working or was he out of work?
He was working for himself on his own property.s

During the lean years. At that time were you working?

Yes, at Mobile. "

That was your income?

$105,00 or $110.00, the last part, it had come up from $87.00, $94.00 and
then up to $105.00 or $110.00.

That amovnt did you pay for beard?

$22.50 for the last twoe years.

The balance of the money, where did it gof

Some of it went for my things and much forlmother.

During that time did your father fequest you to pay insurance for him?
Yes, he did,.

Did you pay the insurence for him?

Yes, I did.

Do you remember approximately whet you paid?

I can't be very definite. I know at one time I paid $54 end some cenbs.
I am sure. I haven't anything to prove that I did. I pald once I am sure.

About how much, spproximately, have vou paid for insurance?

T think T can safely say I paid cme of the premiums for him. They were
554400 eachs

During thet time was the som, Frazk, living with him?

Yes, sir.
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You paid it for the benefit of Mr. Propst?
Thet was his obligetion in furnishing = home.
Alice Mae, do you remember the exesubtion of this deed here?
Yez, I do.
Was thers auything asid as bo why this land in questiom was given?
Yes. I can say it word for word: "Sister, you have done so much for us,
T don't see how I can ever repay you. If anybhing ever heppens to me, 1
wart you to have this to take care of your mother." That is all 1 ever
heard about 1t.
fins there any agreement or understanding that you were to take this and
when Mr. Propst finished paying for the house at Fairhope that you were
te redeed the land?

&d
That discussion aboubt re-dseding esme up when they shartimg looking for
0il out near it.
It was not menbionsd at the time the deed was exscubed?
KOQ
That deed was given to you by Mr. Propst and his then wife, Mrs. Memis L.
Propst, in sabisfaction of whalt you had done and what you would be called
upon to do?
Yes, in case something heppened to him. He was in wery ill health.
That was long about the time he had sgreed to support Mrs. Fropst?
Yes.
After that time do you know whether he gave Mrs. Prépst anything?
For three months he didn't send gnything and then §$5,00 a month wmbil
last November or December. At that time a check came from him for $10,00
end he had two for himself or one for himself and one for brother.
During that time hes thet been sufficient for Mrss Propst %o iive on?
It has not.
Have you heen called upon to support Mrs. Propst?
I have.

How much have you pald toward her support since her divorce?

$380600 for each yesr for the last two years and porior to that I know she

suffered. I have given her some Flve, Six, Seven or bight Hundred Dollars.

Your mother appealed to you for help?

She appealed to me for help in Janusry of 1935 and I sent for her end had
her come to me.

And at the time you sent you found that she had been in destitute condition?
Yes.

Has Mr, Propst carried out his part of the agreement in providing for Mrs.
Propst? ‘

He has net.

During the btime since thes divorce do you kmow approximabely whet Mr. Propst
malos per month?
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He has hed the income from the place out here, and I kuow prior to the
divoree he said he could mske $50.00 per month. T don't know what he
has made during the Time he was with the Cs C. Camp. He has had the
income from the eattls and a place in Colerado.

At this time he has a fair income from his property?

I guess so.

4lice Mae, you say there was never an understanding between you and Wr.
Propst that upon the concilusion of payment on the place at Fairhone
you would re~deed the property?

Hos

That was never entered into between you as to the purpose of the desd to
youg

How

Now who has had possession of this eighty seres of land menbioned?
He hes.

Vhese has paid the taxes?

He has.

He has had the use of the timber and beuefit of the income?

Yes, sir.

Wes that in return for the payment of the taxes?

Thet was part of it and unkil brother might be bebter able to make money
Lo send to mother.

And your primery thought in the whole bransaction was the meintensnce and
eare of your mother?

It has been that entirely.

Now, Mr, Propst has set out here a number of chscks. Jere these checlks
paid to your account or to the account of your motherg

I couldn*t possibly have had two checks for glasses, as I have mever had
but one palr of glasses, so the Daniels checks could not heve both been
mine. That one by me for $8.00, I bought some glasses for him, This
one is mined '

This $11,60 cheek is yours? -
Yot

Alice Mae, when you married, I believe he stated there were cerbtein accounts
in Mobile and elsewhere apgainst you. ¥as there any agreement as to these?

I was leaving within a week and two days and I had a car for which T was of-
fered '$150,00 and he told me I could do bebtter if I would 2llow him ‘o sell
it. I think there were two notes or he had goms on my note, or something.,

I was in debt To the Bwiss Cleaning and my board to Mrs. and a
bill et Quigleys' for $8.50 and a bill at Harmels.

Did that total 150,007
I SUPPOSEe H0s

It was understood bebween you and vour father that this was +to be given in
full payment of your bills?
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And that you were to have the right of redemption when the place at
Fairhope was pald for?

Yes, sir, Then the pevments were all mede.
3

In aceordance with the agreement, did you execube this desd to Alice lae
give her the deed to this particuler land?

I did,

Tia.s it the understanding at the time the deed was executed that the proper~
ty wes given as a pledge, in sccordance with the agreement?

It wms.

Since that time who has had possession of the property?
I have,. |

Who assessed eand paid taxes on the property?

I have.

Who haes been considered as owner of the property?

I have as far as I know, |
Have'you ever been considered as a tenant of Alice lme?
Ho, sir,

Did you expecht, on deiiﬁering this deed, to be able to redeem this property
from the pledge by paying for the property at Fairhope?

I did.

Mr. Propst have you performed that agreement as to payimg for the place at
Fairhope?

I haves

Have you receipts to show for payment of the place?
I have.

Have your pérformed 2li the conditions to her?

I have.

Have you performed all the conditions in commection with the agreamént of
the pledge of the property?

I have.

-

Now, Mr. Propst, I will ask you, have you requested your deughter, Alice lae,
to reconvey the property to you?

Yes, sir,

And st the time you requested, did you let her kuow that you had Ffinished
paying for the place at Fairhope?

Yes, sir.
WHEN, About when did you first request her to reconvey o you?

Something over, about a yeer and a half after, as I remember. About a year
ago or a litile over a year ago.
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Yow, i, Propst, at the time Alice ime Was working sng teaching school ,
4id you eaiy on her %o help you take care of the Tamilyy

NQ, Sire
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bid you help her out with any fonds for her own Personal uses
Yes, siyr,

Do you have By idea of the amounts Sxpended by you +o help hep out af
this time? '

During what beriod,

While she wng teaching school - during the time Mr. ma11 estioned that
she helped JoU with yoyup Tamily Cbligetiong,

I coulants tell, 71 furnished some in checks and some in cash,

T show yon these different cancellegd checks ang asit if they'represent
amounts pasg by you o her during that time ang N some of hep accountg?

Yes, sir,

Did she spend 8nything lilke o thouseng dollars fop your maintenanse and
Support 7 :

She dig noh,

Has she at JOUr reguegt spent approximately-?ive Hundreg Doilars fop the
SUpport of urg, Propst - that is - at your request?

No, sir - Hot at By request,

At the tipe Alice Hae was marriegd, did yoy P&y some of her accounts g+
Mobile? ¢

Will yoy Dame some op the places 8t which ¥ou paigd accounts?
Hemmels, Quigleys, Swiss Dry Cieaning Compsny,

Aecounts_for her g% Hammels, Quigleys, Swiss Dy Gleaning Company, Did you
Pay any at Daniels Opticsl Company ¢

Yes, eir,

She gave the car to me tgo 8ell for her and pay 11 these Becounts out op
funds 1 80T out of tpe car,

Yas the cap sufficient %o PRy 811 the 2ocountg?
No, sir,

Was it necessary fop youto go inte Four omm funds in order 4o Pay some of
the accounts?

It was,
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And that you were Lo have the right of redemption when the place at
Pedirhope was pald for?

Yes, sir. When the payments were all made.

In sccordance with the agreement, did you execube this deed bo Alice lae
give her the deed to this particular land?

I d4id.

Wes it the wderstanding st the time the deed was executed that the proper-
ty was given as a pledge, in sccordance with the agreement?

It wms.

Since thet time who has had possession of the property?
I have.

Wao assessed and paid taxes on the property?

I have. |

Who has been considered es owner of The property?

I have as far as I know, |
Have'you ever been considered as a tenant of Alice Mae?
o, sir.

Did you expech, on delivering bhis deed, to be able to redeem this property
from the pledge by paying for the preoperty at Fairhopet?

I did,.

¥r. Propst have you performed that agreement as to payimg for the place at
Fairhope?

I have.

Have you receipts to show for payment of the place?
T haves |
Have-your'pérformed 8ll the conditions to her?

T have.

Have you performed all the oconditiomns in comnection with the agreemént of
the pledge of the property?

I have.

Wow, Mr. Propst, I will ask you, have you requested your daughber, Alice Mase,
to reconvey the property to you?

Yes, sir.

And at the time you requested, did wou let her kmow that you had fiunished
paying for the place at Fairhope?

Yes, sir.
WHEN, About when did you first request her to reconvey to you?

Something over, about a year and a hall alber, as I remember. About a year
age or a litile over a year ago,.
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And now at that time did she express s Willingness to reconvey the
property to you?

I thought she did,

Did you have &ny communication with hsr to that affects
Yes, szir, '

What did she stabe in thet commumicetion?

She seid for me +o send a deed and she would sign it,

Wes there any guesbion of any further eondition reguiring you to do any-
thing else?

Ne, sir,

Has ghe reconveyed the property to you?

NO, Sira
She has failed +o recomvey to you? |
She hasntt done it,

CROSS~EXAMTNAT ToN BY HONORABLE HUBERT Bf, BALL, SOLICITOR FOR THE RESPOND@NT:

o

Vr. Prépst yvt say that you were Supposed to buy g place in Fairhope and
pet 1t in pood housabie condition for Wrs. Propst?

The place wns bought as was,

Wasn’t there an agreemont between you, lMrs. Propst and lirs. Pierce thai
it would be put in good condition?

It was in condition &% the time,

Soon afber that wasntt if necessary to make certein repairs %o the ﬁuildimg?
Yes, sir. | | |

Who bought them,

I did,

Did you put $86,50 worth of repairs on the building?

T don't remembor,

It was your duty to repsir +he building, as & metter of fack?

It depended on how mueh it ook to meke the hDecessary repairs,

Tou were supposed to make necessary repairs on the building before g Tinal
closing of the transection?

It is according to what You ecall Lecessary repairs,
Roof, Por instance,
I put a roos on rart of the building,

Wasn's it in the agreement thet the home would be furnished for Mrs. Propst
to live in?

Fo, it wasnrs,

It wasnrte

Ho,
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Did you kmow, as & matter of faet, that Alice Mae has been called upon
to buy certain furnishings for the house in order to melke it comfortable
of living in?

L don't know what she has been called on for,

AL the time it wms agresd upon for the divoree, there had been frietion
in the family for sometime§

Yes, sir.

Ydu finally persuaded Mrs. Propst to sue you for s diverce, didutt you?
Ho, sir.

Did she file that suit of hei‘ own aceord?

It was apreed betwsen all of USe Ve agreed rather then letting it zo into
Cﬂurts

You concluded that you had no grownd for divorce 25 ageinst Mrs. Propst?
I wasn't asking for a divorce. |
You persusded her to sue you?

I did note

You agreed to pay all the costs of the divorce?

Yes, sir,

Now, at that time was there any'understanding as to what you were to pay
Mrs. Propst each month?

Yes, sir,

How much was that?

I was to pay $5.00 = month.
$5.00 a momkh?

Yes, sir;

Was that the wey it was fixed or was it stigh aﬁount 88 you could reasonably
afford?

It was Pixed,

Later on you got. a job and could have afforded more, is that right?
In a way, ves, T could, and in enother, Wo.

How soon after fhat divoree did you get a job with the C. ¢. Camp?
In July, |
Thet wes after Mareh?

Yes, sir,

What did it pay month?

$170.00.

Wes it later raiged?

Yes, sir.

Later on they cut that beclk te what per months
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That was when you gquit?

They raised it againe

When did you quit?

The 15th of June lést year.

How much property do vou own oub theie now;Mrs Propst?
About 1;00 acres.

How many head of cattle?

Something 1like 85.

How far is it located from the Town of Bay Minette?
Two miles and a half. |

Now this land involved, this elighty acres, you have heen turpentining that
land?

Yeg, sire

You have been using it for yourself - that turpentine?

You have had the income Ffrom the propertyt
Yes, sir.

The only charge in conmection with the land is that you have been paying
the taxes?

Taxes, general upkeep, fighting fire.
You were doing that Ffor MMrs. Pierce?
Ko, sire

You have beern doing business over a period of some twenty or twenby-five
years or more haven't you, Mr. Propst? :

o, sir,
You have knowm and executed mertgages time after time?
Yes, sir.

You are familisr with a mortgage and know the difference between a mortgame
and a deed? -

Yes, sire.
Hhy &id you use the form of a deed inskead of a mortgage, lir. Propst?

Acted a fool,

Now prior to the time of this divoree, you had been out of work quite a while?

I have never been out of werk.
You were running low on funds?
Just like anybody else during that times

Now during that time, Mrs. Pierce was working in Mobile, teaching school and
drawing a regular galary?
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Yes, sir, part of the tinme,

During that time didntt she expend certain monies o your benefit and at
your request?

Not at my reguast,
Didn't she pay insursnce premiums for you on your 1ife insurance?
T dont't remember - not for mo.

Didn't you wot laber, in order to buy the property, borrow on That same
policy?

. I borrowed from the sameé insurance, but she never did pay on that insursnce.

Prior to the time of the divorece, it was your duty to maintain Mrs. Propst -
Pricr to the vime?

Yes, sirs

The paid the hespital bills for Mrs. Propst?

I peid the majoritye. Alice Mae pald some of it.

Hm% much did Alice Hae pay?

I don't kmow. |

It wes also your duty to msintain the boy, wesn' it - Frank, Jre
Yes, sir.

Didantt Alice Mae pay certa;'x,n smounts for him for your benellt?
e, sir. |
She didn't pay anything?

No. | |

Since that time you say you have mailed Mrs., Propst $5.,00 per month to
Pairhove?

Up to the last few months.

¢ Up until when?

I think it was November or December.
Some eight or ten months ago?
Yes, sir.

Mr. Propst, in your Jjudgment, was that $5.00 a month sufficient for Wrs,.
Propst to maintain herself?

Alice Mae and Frank agreed to pay $5.00 per momth each, which made $15,00.
I was to pay Frank's part as long as he worked for mes

Since he has been away, you haven't paid his part nmor your parﬁ.

Ho, sir. 1 paid my part part of the tims. I forget when Frank went to
work. I paid my pert part of the time since Frank has been gone,

At the time this instrument was executed “did:,?ou explain it to Hrs. Propst?

TWhat was the significance of it ~ of this instrument to Alice Mas ~ did
you explain it to lirs. Propst?

I think I did - I know I did.



Qs Whe, during the time that you were purchesing the property at Fairhope,
- paid the taxes on 1t? During the time of +he purchese and up unbil
this time - on the property at Fairhope?

A: T paid'a year's standing that was oub against the property and I paid
another yesr. I know I heve paid two years,

§: How memny ¢rops of turpentine boxzes are you operating?

A: T am‘eperating WMOTe orops éf boxes now then T did ot ény time before,.
Q: How many now?

A: TWeniy thousaﬁd.

Qs That is twe erops?

As  Yes, sir,

Q: You own s home outhere, of course?

A: Yes;

Q: That fully paid for?

Ar Yes, sir,

RE~-DIRECT EXAMINATION BY HONORABLE LESLIE HALL, SCLICITCR FOR THE COMPLATNANT ;

Q: Mr. Propst, Mf;'Hall asked you a féW’qnestiams regarding the taxes on this
property, You stated that you had paid some of them on this homa?

A: Yes, sira

Q: Are these the cancelled checks for the payment of +he taxes?

As Yes; sir.

(Inbroduced in evidence - cancelled ohecks ~ marked Exhibits 1 and 2)

P

Q: Ire Propst the question was asked by lr. Hall regarding the repair of the
property. Did you at any time while you were raying for this Property
pay for the repair of the roof on the house? :

A:  There wasra roof on part of the house, All T got was a bill Ffor ite

Q: Is this the statement you got?

A: Yes, sir,

Q: Does it show it was pald?

A Yes, sir,

Qs Was it paid by you?

A: Yes, sir,

(Inbroduced in evidence - B313 from Dyson & Co. - marked Exhibit 3)

Q: Mr. Propst at the time you lived with ¥rs. Propst, it was necessary for
her to have Dr. bilis and hospital billsy :

A: Yes, sir.

Q: Who paid these bhills?

A: T paid for the majority. A few Alice Mae paid fors I paid for the majority,
Q¢ T esk you, is this one of the bills you peid? |

A: Yes, sir.
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A: He was to teke care of my bills., He left part of my Hammel bille That
caused me to heve a iot of trouble with Hemmsl and ceused me much in-
coxvenience end cmbarrassment for a period of slimest two vears. It was
up wntil Januvary or February of last 3ear,

Q: It wes understood that he would take the car and Pinish paying your bl.lls?
h: Tese

3

Alice Mae, it wes expressly wrderstood that this wes a deed and nct a mori—
gage?

£

A: A deed and not a merbgages

Ponl

And it was never discussed in the light of a mortgage or the pledge for
the perflormance of conditions on the part of HMrs Propst?

A: Hoe

GROSS~EXAMINAT TION BY HONORABLE IESLIE HALL, SCLICITOR FOR THE CONPLAINANT:
G: Alice ﬁae, were you not present when the desd was drewn?

Ar Yes.

@: You heard the conversation?

A: I don't think T wes there,

Q: You were there st the time the deed was diseussed?

Az Yes, but I don't remerber what was said beecause I was not in there.

t: TWere you out on the porch?

Az T Think we were in the dining room.

Q: Vho finally paid the Hammel bili?

A: He did.

@: TLast ysar?

Ar Yes. It wﬁs either January, February or March of last year.

s TWho was the bemeficiary in those insurance D01101Gw that you stated that
vou paid?

£¢: I think my mother was,

Q: About when was the last pelicy premium paid by you?

A: T don't kncw.r Cue was paid September 2nd, 1950;‘ |

s Have you paid any since?

A: T think I have.

Q: What year wes it your mother was in +the infirmary in Mobile?

Az 1932,

®: Tho did you say paid the infirmery bills there?

A: She wes there = if T could remember - I know I paid it one time for two

wesks and another time for one weesk.
Q: ¥rs, Propst wasntt in ths infirmery at that time?

A: No.
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Q: Was this receipt given to you or to Mr. Propst, or do you know?
A: T don't know. o
Q: This is the Dr. bill, did you pay it?
At .I paid nothing on the Dr. bill except the X—?ray.
Q: Just the infirmary bill?
A:  Jusb the infirmary Hill.
{Inbrodueced the infirmary bill -~ exhibit 16)
Hothsr was in there two different times and in dwo different rooms.
£: Mre. Propst did have an Income at the time you were working in Mobils?

A: Tt was very low and he sald he was paylng oub as much as he was geblting
in and that he was keeping just even. He wasn't doing well,

"Q: TYour school cheoks wers not coming in reguler?
A: Tn 1832 they were nob, Prior to that they had come regular.

Q: Hadn*t Mr. Propst sent you checks during the time they were not coming
in regular?

A: T don*t know.

R: How do you explain checks to you. In 1933 I find a check for $15,00
payable to you, endorsed by you at 50 Bienville Avenue.

A: This is October 23rd, 1933, that is just priocr to my leaving and that
is one of the things - one of the billsg right at the lash.

Q: Were you teaching school in 19297

A: 1 started in the Fall, September, 192%.

Q: You stated a mimrte ago that at the time the #eed wes made there was no
condibion that you were teo give i1t back upon the payment of the place
at Fairhope?

As N.O&

G: Do you remember last year writing a letter asking Mr. Propst to send you
a deed and thet you would sign it and send it back o him?

A: I wrote and asked that he send the deed that he gave me.

Q: Do you remember writing this? "Will get domur to business now. You will
have to send the deed to me to sign. I suppose I will have to sign it,
won't I? I have never carried the deed away from thers, so clean out your
desk and find It. Will I have to sign it before a Notarys Pleass send
instroetions with the deed." And then further: "Send the decd to me."

Az I was asking him to send something to me in regard to my mother’s fubture
asupport.

Q: Did you mention amything in the lebter to him about her future support?
As T den't remember.
Q: You expected to sign the deed?

A T did.

s Did vou receive the deed?
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Nothing regarding my mother's fuburs support,

Did you ever write ¥r. Propst saying to go shesd snd send the deed and
you weuld sign it as soon as you got uncovered?

Yes, I was moving ab the time.

You wrote and bold him te send it on and you would exeoubte it later on?
Ttwas possible that I did that,.

Alice Mae, isn't it trus that when you were buying clothes for your mother
ggusggntrlbuted voluntarily on your part and that she did not reguest you to

it is re&lly necessary for some one to wear clothes.

Quite a mmber of times you bought her things you wanted her to have and
not neeessities?

Iy mother was going on a very smell margin for clothes. She wasn't asking
me bo give her very much.

Mr. Propst was supporting the family?

He was feeding the family,

He was feeding the fad*_v and keeping o roof over their heads?

Yes, But Leslie, this goes back even before that when I was eighteen years
old -~ that 1s even back before 1929, during bebter times - when I was teachn
ing expression here.

You sometimes did carry things home to your family?

¥ss, once in a while, |

You spéke of getting glasses for your mother — There did you get them?

T think it was Dre Wright's in Mobile.

Whe paid the blli?

I did.

Did you get any for her at Daniels Optical Company?

Hot for mother, Dad had some he didn't like for soms reason., 1 paid part
of that. I can't remember exactly how that was.

Now in regard to the place at Fairhope - Mr. Propst did not ask you to meke
any repairs?

¥o, but the roof was falling in. Somebody had to do somebhing about it.
T had it fixed and paid for it and I asked Mr, Dysor to get it from him
and repay me when he paid for it. I was repaid.

I believe you stated that Mr. Propst had been in possession of this property
all the time?

Yes, he has.l

Have you got the deed?
Yo,

Have you ever had it?

I can't remember ever having it. It was recorded and that is all I rememboera
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About the possession of the property: I went out with Brother the day
the first turpentine cups were put on the land and it was my understend-
ing ~— %talking to him ~ that he was to work hard on that and see if he
couldn't meke some money for mother.

Did Frank pay the taxes?

Ho, he was working for dad.s

Did he have possession of the property?

ity father had that.

Did you ever pay any taxes?

¥o, T didn't,

AL The time you wrobe Mr. Propst and asksd him to send the deed, you in~
tended signing it?

I intended to sign it with the ides that he was to meke a different arrange-
ment about mama's support.

Did you ever memtion it in a lebtter to him?

‘Yes, I am sure I dide.

Did you mention it in thet ietter asking him to send the deed?

I have writbten many letters. |

At the time you reguested the deed you imbended signing it?

Yes. |

You later changed your mind and decided not to?

I came South on that seme business last year. 'So mjeh has besu oral,

You intended to make some disposition of this property, Alice Mae, in
order to keep Mr. Propst from being able to have i%?

I dontt know that I did.

You imtended to sell it to some inmocent purchaser?
I heven't been able to find amy purchaser.

You did intend to sell it?

Heos I valued the trees %oﬁ highly to sell it.

A11 that time Mr. Propst was in possession and you were not claiming emy
right to the property?

Yes I was.

How?

Just claiming it. How else was I to show possession.

Did you sotually try to show yauf possession — that this property was yours?
T asked Ldmund Tunstall if it was necessary to pay the taxes to show it was
mine. That was when the taxes were over due on the property and I didn't
know whether they were golng to get paid.

Tou never paid the taxes?

Wos
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You say the place at Falrhope is fully paid for?

I understand it is fully paid fors We have no bill of sale.

RE~DIRECT EXAMINATTION BY HOWORABLE HEUBERT ¥. HALL, SOLIGITCR FOR THE RESPONDENTG

Ge

A

Alice MNae, these receipbs and checks you have expended for the benefit of
Mr. Propst? '

Yes.

(Offered in evidence checks and receiphbs - identified by Hos. R1 to R60,
inelusive).

RE~CROSS EZAMINATION BY HONORABLE LESLIE HALL, SOLICITOR FOR THE COMPLALINANT

Alice Mame, when you pald for the repairs on the roof and paid the billi,
a5 you stated, wasn't it a fact that Mr. Propst had finished paying for
the place gt the time?

It was a fact that it needed a roof.

It was o fact that it was after he Pfinished paying for the place?

It tock me guite a while to save up the money.

That was not wntil afber the place Was paid for?

They were necessary before.

As I understand it, you agreed he was supposed to keep the house as long
a8 bhe was paying for the placs?

Yes. He was supposed to Purnish a houss that was complete.

Wlere you at Fairhope at lir. Dyson's office and heard the comversation regard-
ing the purchese of the property and did you hear the discussion that took
place and the agreement made bebtween Mr, Propst and Mr. Dyson as to the up=
kesp of the place? ' :

I was there. He was going to pay $15.00 a month snd made out notes. He

decided thet he would be able to pay §15.,00 per month, and then when he got
the job with the C. C. Camp, he jumped shesd snd paid 211 the notes and
left the taxes.

Did you say it had run down and the Dyson's were wanting o sell?

It was in livable condition &t the time it was purchased, all but the roof,

The roof almost immediately sbarted leaking and the wmber coming through.

The dining-room plaster was falling in,

The repairs were not made unbil afber he finished paying for the plsce?

Noe
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TESTIMONY OF MRS. MAMIE A. PROPRT, A WITHEESS FCOR THE RESPONIENT, DIRECT
EXAMTINATION BY HOMORABLE HUBERT M, HALL, SOLICITCR FOR THE RESPQNDENT :

Q: MNrs. Fropst you were the former wife of the Complainant, Frank P, Propsi?
Az Yes, sir.
Q;- You are the mobther of Alice Mes Propst Pisrce?
A: Tes,.
Q: Prior to the time that this divorce was granbed, in Marcﬁ, 1933, had
Alice Mae been living with you? She was a member of the family?
ke Tezs.
§: For a yesr or so prior to the time of the divorcé had Ur. Propst been employed,

A

Qs

As

Az

L
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or wes he just working on the plage?

Ee was just working on the place.

His income wes very limited?

I think so - verye.

Did you have to go to the hospital during that time?

Y65,

Who paid the bills?

Wy daughter, Alice ﬁae,.paid aﬁout half of them and her father sbout half.
I was held up in the hospital unbil it was paid.

During that time yowr daughter was paying certain bills for you and for
the femiliy?

Yes. |

And for the boy who was living there im the family?

YTes.

Then it was finally agreed-u@o& for a diverce vhose decision was that?
IHine.

How did you resch the agreement as to whon should sue whom?

I sued him,

That you should sue him - was that voluntary?

It was voluntary.

Was there any agreement as to the provisien of your maintenance end support
subjeet to the divorcef

I wes too ill a% that time. They would not tell me anything. There was an
agreement but they would not tell me anything. I did not hear it, in fach,
my son ceme end took me out and I kmow nothing about ik.

It wes between the two children?

Yesa

Tou understood at the time he was to pay so mueh per month?



I understood after my children made the sebtlement, but my condition
would not warrent any interference and they did not tell me sunything,
only that I had a living. :

Did he ask you to sign an instrument?.

Yes.

That?

To Alice Mene,

* Phat d4id he tell you that was?

T signed it to pay some of the bills Alice ¥ne had been paying.

Tt was wmderstood by vou that this was a deed to Alice Mee in payment of

the bills she had been paying and for what she had done?

T dontt kmow what it was - anything about it from Mr. Propst. I know,
in & measwre, it was on my parb.

Did you understand that it was given as security or a pledge for the pay~
ment of a debt that he would buy you a home?

Ko

That was one of the conditions of the divorece?

Hoe |

That jcu release this oubt here and that he would give you & place in re~
turn for the release of this clain here? '

I Imow nothing. I was oo siok.

He did give you that place at Fairhope for your claim agsinst this place
at Bay Minette?

Yos, |

Fe did give you that place at Fairhope and has paid for it¥

Tes.

Since that time has he combriduted toward your maintenance down there?
#5400 a month uptil last December.

Wham have you had to eall uponf

My ehildrene.

Do you kﬁow’about how much in all Alice Mae has given you?

Sometimes I would get biz checks and somebimes iittle ones - just as she
sould afford. I do Imow that she gave me more then she could sfford and
she must have gone without herself in order to give to me.

In other words, you would be having tec go hungry if it bhadn't been for
Alice Hlae?

I would have perished,
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CROSS-EXAMINATICE BY HONORABLE LESLIE HALL, SOLICITOR FOR THE COMPLATHANT:
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irse. Propst, & minuvte azo you stated that the only part of the agreement
that you familiar with was the part mede as To the house?

Ag to the house.

That was that he was to bay for thée place at Falrhope, on a2 ihres year
contract, of give you the plazee at Bay Minette. He gave you the choice?

Tes.

Was it not also undsrstood at the time that he was pledging this other
property to Alice Mae?

I never knew anything about thoss things.

You were in Nr. Ertzinger's office?

I went in and signed my name.

Wasntt there some conversabtlon?

I went right back end got in the car. I wes on ny way down tc.my new-hqme,
He has since paid for the home?

Yeé, air.

He has sent you $5.00 per month until December?
Tese

Do you know why;he stopped sending that money?
Yy éon told me

Do you know of your own knowledge?

I don't know anything.

Tou were kept in the dark? .

| Ves.

You stated that you signed the deed without kuowing?
Ho, I didntt,.

Dida't I wadersband vou to say that you were kept in the dark as to all of
Tthe agreement?

I wasn't wanbing to interfere with anybhing. When asksd bo sign the deed
I knew what this deed was going to be -~ n deed to Alics Mae.

Wasu® it the understanding that the property was to be desded back to Hr.
Propst? :

I didn't know snything about it. She didntt halk to me about the property
when she was hers.

The enly part of the agreement you kmow aboubt is as to the house?
The only thing I lkmow.

He repaired the roof before he finished paying for the place?



Y

.A.S $22¢50.
Q: The other repairs wers made after he finished paying For the plsce?
Loe Yo,

RE-DIRECT EXAMINATICN BY HONORABLE HUBERT If. HALL, SOLICIT(R FOR RESPCNDENT:

9: Aafter you found he wasn't going to meke them, Allce Hae had to do it?

}3:»
-

Yes.



TESTIMONY OF ORT i, BRTZINGER, A WITTESS FOR THE COIPLAIFANT, DIRECT FXAMINATION

OF HCHOAELE LESLIE HALL, SGLiCITOR FOR TEE COMPLATIANT :
G: Is this Mr. Ort Ertzinger?

AS I.t iSQ ‘ *
¢ TWhere is your place of residence?

1+ Day Winevie.

i
¥

G: What business are you engaged in?
As Tnsurence and gbstract business.

G Mre Ertzinger do you kmow Mrs Frank P. Propst and Alice Mee Propst, who is
now Mrge. Alice lae Propst Plerce? '

Az I dOt

@: And do you know Mrs. Mamie A. Propst, or Memie K. Propst, the former wife of
Mre Frank P. Propst? .

A I do.

Q: Did you know them during the year 1933¢%

A did.

@: Mr. Ertzinger are you any relation to either of these parties?

A: Tone whatever.

G: Mr. Ertzinger do you remember an occasion, zboubt four years ago, in 1933,
when lir. Propst and Alice Moe Propst, whe is now Ailce Mae Pronut Plercs,
end the former Hrs. Propst cams to ycur office asking vou to draw up a
deed for them?

Ar 1 dos

Q: Do you remember any peculiar eireumshbances in connection with that trensaction?

A: Only that ihe deed - I don't know whethor you would call it actunlly some
arrangement in connection with the divorce ”hereby the deed was not a bons
fide salie bubt simply a holding arrangement of some kind.

iz Would you call it a pledpe of the property fLor the security of the psrform—
ance of some condi ition

-na

A: I don't just know ebout that. There was some = you might call it a side
agreement. Tt was not o bona Pide sale and it was to be held for =onme
purpose understesd hetween them.

Rz ALl these partles were present at the time the instrument was signed?

i Tes. |

G: TVere they present at the time the terms of the transaction were discussed?
Mr. Propst and Mrs. Propst snd Alice Hae?

A: T don't evactWV understand you - You mean in my office?

G: Yes, in your office discussing the terms of the transaction st the time?

Az They discussed it in the office before I drew the paper.



Qs

Ao

=P e

And it waes your understanding alt the time the deed was made that it was
not given as & bona fide conmveyance of the property, but that there was
gome condition?

I understood there was o condition but I don't kmow what. It was some-
thing in connection with ths divorce or something in the famiiv.

CROSS-BXANIBATION BY HOWNORABLE TIUBERT M, HALL, SCOLICITCR PCR TIHE RESPONDENT:

= o

Fael

.

E

1.
¥
am

Mre Brizinger did Mrs. Propst enter inbo the discussion?
I think all of them did.

Dontt you remember, as a matter of fact, that Krs. Propst d4id not come in
mmtil the paper was drawn?

They were in the front of the office before it was drawm.
ttho did the talking, Mr. Propst, Mrs. Propst or Alice Mae?
AL of them.

That is prior to the drawing of the paper?

Yess

You don' know the details of the discussiont

No, sire They were in front of the office and aflter they reached an sgree-
ment they all came to the baeck and I dicd what they wanted done.

Whet did they want done®

A paper drawn.

A full Warranty Deed?

It was.

Tou ackrewledged 1t and delivered it to Alice Mze?

I don't know whether I delivered it to Alice Mae, Euﬁ I gave it to somebedy.
You den't have & very vivid recollection of it, do you?

I don'ts It was something in comnection with the divorce or some family
trovble. It was to be held, as I understood it, nobt as = bona fide deanl -
not a complete deanl, as I understocd it.

Was it to be held as & pledge that Mr. Propst would support Mrs. Propst?

I donit remember.

Ls o pledge that ¥r. Propst would buy Mrs. Propst a place?

I don't know,.

Did that deed recite a considération?

T think it did.

You don®t know that?

I drew the deed according to instructions and it was my understanding that
there was something back of it - something they didn't tell me about,



Q: As a matter of foct they were unusually secretive aboub the whole thing?

h: I wouldn't say that. T have had a good many peopie come in and stand in
the cormer and discuss things and not Tell me.’

s They didn't open up and tell you the details?
A

: To, sir.

@z Wre Ertzinger, don't you remember, as a matter of faect, that the car was
all packed and that they were headed to Fairhope?

A: 1 didn*t ses.
C;: Ton ac}{_ﬂowﬁ_edged the deed?

A: I btook the acknewledgment of the deed at that Time.

RE~-DIRECT BXAMTINATION BY HONCORABLE LESLIE HALL, S0LICITOR FOR THE COMPLATEANT:

Ti:  Mre. Brizinger, did you, after learning there was some conditlon atbached
to the conveysnee, mention the fact that that was nov the proper wey to
draw it up end suggest some other way.

A+ T wouldn't swear that I did.

Q: Was there any mention that it shouid have been made in a different way -
that the deed was not the proper way?

As Tt has been so long ago I don't remember the details. I think they first
telked abeut & contract and then decided on 2 deed and T drew the deed.
They got in the fronmt part with the stenographers and telked about it and
then came to me and told me whal they wanted and I drew the deed and took
the acknowledgment and they both signed it.

RE~CROSS BXAMINAT 10X BY RONORABLE HUBERT M. HALL, BOLICITCR FOR THE RESPONDENT i

Q: This execution of the deed was subsequent to the time of the conversation up
in frontf

A:r Yes.



I, 0*Byrue Jones, as Special Commissioner, hereby certify that
the foregoing aeposition of Frank P. Propst, Mamie K. Propst, Alice Mae
Propst Plerce and Ort He Frbzinger, on Oral Examination, wes taken dovm
in writing by me in the words of the witnesses, sald witnesses having been
duly sworn, at the time and place herein mentioned; that I have personal

knowledge of persomal identity of said witnesses; that T em not of cowmsel
or of kin to any of the parties to said ceuse, or in any mammer inberested
in the resvit theresof.

Given under my hend and seal this 14th day of September, 1937.

il G

TO O'BYRNE JONES, COMMISSICNER:
To teking the testimony of Frank P. Propst, Alice Mae Propst Pierce, Memie K.

PI’GPS't and Ort Ha. MZinger auetttni;tsaitwtwacwt&ntctuettn.ol-n'u-a-secﬁ %25000
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Né&gotiable and payable at BALDWIN COUNTY BANK Bay Mmette, Alabama.

The parties to this instrument, whether maker, endorser surety, or gla« cemeor; each for himself hereby severally waive as to this debt, or any renewal thereof,
all rights of exemption: under the Gonstltutron ar'd Laws of Alabama, as v personal property and ﬂwyv@ch severall.v agree to pay, a.ll costs of col!ectmg or seeur-
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Ne€gotiable and payable at BALDWIN COUNTY BANK, Bay Minette, Alabama.
The parties to this instrument, whether mzker, endorser surety, or guavancor; ench for himself. hereby severally waive as to this debt, or any renewal there
all rights of exersption under the Constitution and Laws of Alabama, as & personal nroperty, and th

ing or sttempting to eollect or secure this note, including a reasonable attorney’s fee,
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