R. L. KIRKLAND,
“ Complainant,
VS,
£. B. MITCHELL, Individually, and
MITCHELL MaVAL STORES COMPANY, a
Partnership composed of R. F. Mitechell,
Jre, C. Be Mitchell and J. L. Tucker,

Hespondents.

IN THE CIRCUIT COURT OF BALDWIN CCUNTY,
ALABAMA. IN BQUITY.

BRIEF AND ARGUMENT
oF
RESPONDENTS .

B ¥:

HYBART & CHASON,
Bay Minette, Alabama.




The b11l of complaint in this cause appears to have
been Tiled under the Statubte relative to quieting titles to real
astate, and iz its allegations should! conform to the requirements

of the Statute.

' The c@ﬁpl&inant; in the second paragfaph of the bili of
complaint sets out that he is the owner and in the peaceble posses-
sion of ﬁhe lands described therein., 1In the fifth'par&graph of the
bill of complaint as last amended, 1t is set up that respondents
are claiming title toc said property by virtus of a tax deed from the
State of Alsbama, which was based on the salé of the p:eperty in-
volved in said suit, on May 88, 1928, which wes assesssd to his
vendor, C. 0., Windecker and purchased and bought in by the'State of
Alabama at said tax sale and that the State of Alabenms, on April 8,
1936, soid the same to C. B, Mitchell, one of the co-partners in the
Mithhell Navel 8tores (Compeny. That it is not shown therein that
Windecker was not the owner of saild land at the time that it was
esgessed; that it is neot shown therein that said taxes were not
pald nor that the lands were not subject to taxation; that from
aught appeering, the tax collector of Baldwin County, Alabama, had
an absolute auhhcrity of law to sell and convey said property to the
State of Alabsma for the fallure of the owner thereof %o pay the
taxes on the same and it does not appear in said bvill of complaint
that the State of Alabmme has not complied properly with the law

in selling and eonveying the same to C. B. Mitchell, one of the




respondents in this case.,  That the complainant contents himself with
saying that said tax sale is void and of nc¢ effect, bui in no way does
he set forth in his bill of complaiﬁt as last amended wherein said
tax sale is null and void, and his allegations as to this are but
a mere conclusicn of the pleasder and falls largely short of the re-
gulrement of equity pleading relastive to such matters, all of which
is elementary. ,

*"Bills in squity must set forth with certainty

and clearness facts essential to show the am-

serted right; otherwise, it iIs subject to de—_

murrer.®

‘Heflin vs. Heflin,
208 Algbama, 6%,

"Under equity rules complainent must show
with clearness and certalnty rights warrant-
ing protecticn.®

Mcsiey'vs. Ritter,
224 Alabema, page 58.

"Hquity pleading requlres reasohable certainty
as to material matters and such certainty that
the Court may ascertein complainant's rights and
render proper decrses should relief be awarded.”

Watson vs. Watson,
229 Alsbama, 570,

We respectfully contend that the grounds of demurrer,
taking the point mentioned, should be sustained, as it is not per-
missible for the pleader to sllege a conclusion in such a materisl
matter affecting his interest in the premises. If the deed is
void, he should set forth in what particular it is; ctherwise, it is
nothing more than a mere conclusion, and certainly leaves the Court
out of his confidence as to wherein this deed is a nullity, matters

Y-




m%hat the Court should properly know about. The only way for the

Court to acquire this knowledge is through the proper plesding .
"iatters essential to complainant's rights
to relief must appear not by inference, but by direct
and unambiguocus averment.”

Duckworth vs.'Duckwcrth,
35 Alabama; 70, '

Ancther resson why complainaﬁt is not eﬁtitled to
the relief prayed for is this: According to the averments of the
fifth parsgraph, conbktruing the ?leading strisctly ageinst the
pleader, as the law requires the Court to do; the mind is forced to
the conclusion that the tax proceedings and the tax deed under which
respondents are holding is absolubtely valid and binding, but 1f it
was otherwise, the complsipant in the seventh paragraph of the
v1ll of complaint shows that the respondents were in possession of
the property invelved in this suit at the time that the bill of com-
plaint was filed., In this paragraph he clearly allsges that the
"respondents are cuﬁting and removing timber from the lands and
ﬁurpentining the trees thereon”, showing‘&t jeast that there was a
serambling possession in existénee at the time that he resorted to
this court. |

In the case of White vs. Cotner, 170 Alabama, page
3287, Justice Séyre said:

® he leading purpose of the bill is to

guiet title, as we have said. Incldentally

it is sought tc restrain waste by one of

the defendants pending the determlnatiocn

of the title, The bill alleges in a gener-

al way that compleinants are in possession,

that they are in the open, notoricus and
adverse possesslion of the premises. But

..




The ev*densa in this casse shaws aets of
posssssion on the part of the defendant,

and the fact that he has been proseeuted

for trespass does not chenge the fact that the
possession 1ls claimed by the respondent and
that the possession of the complainant is
disputed end not peascsable, and that con-
sequently, the complainent could not maintain
a bill to gqulet title,.®

In Bﬁchmaﬁn.ﬁbstraet % Investment Gompany vs.
Roberts, 213 Alabams, page 520, the Court said:
®po meintain bill to guiet title under vode,
1823, proof must show peaceable posssssion in
compiainant as distinguished from contested,
disputed or scrambling possession”,
See also Screws vs, Heard, 217 alabema, page 14;
Randall vs. Daughdril 148 Alsbama, page 490,
Ve respectfully contend that the several grounds of

demurrer o the bill of complaint should be sustained,

Respactfully submitted,

KL o

‘Sdlicitors for Hespondents.

We hereby certify that we have this day forwarded to
Messrs, Beeba; Hall & Beebe, Sclicitors for Complainent, copy of
the foregoling brief and argument, postage prepaid.

This 1lst day of November, 1937,

Toitors for'Respontents'"
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Brisef and argument of rsspondents, in
esking vour Honor for 2 ul ing on denurrers filed by them, the cone

plairant wishes to inform the Court that he filsd & bill in the

@

statutory form to quiet title, with the further allegations con-

teined therein asking for & right to redeem from a tax sale, &ll

;:).:

of whick is set out in the original bill of complaint asg amended,
The brief of the respondents dwells merely on that rert of the bill

whiech is in statutory form ss to culeting the title, and gosg upon

the asswrotion that the complainant muss Lu aetual peacsable DO S
segsion of the property before hils bill can be maindsined. IF the

bill only was for the purpose of guleting title, then wncuestion-

ably the complainant must have peaceabls possession, This of
course ls elementary, Fowever, the complainant's bill goes fur-
ther snd proceeds under Section 5108 of the 1623 Jode, which sen-
tion was amended by an Act of the Legisleturs of 1935, =8 shown by
cheir General Acts at page 388, Section 261, The only change the

Tifteen per cent. (154} to eight per cent. (B%) per annium.

taxes puid by the purchaser, btogethar wit] elght »er cent. (8%} in-

terest therson, and offers to pay such sum =3 the Court shall law-
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held, however, to be condltioned upon tha ovmer of the land remalin-

ing in posssssion. e take this to wmesan such vossessgion as thet

this right of redemption. Ceoyeia Loan & Trust Company ves,., Yash-

ington Resliy Conpany, 205 Ala. 288, &7 So. 7%4.

fTo Justify a sult in equlty to exercise this right,
tna CPM!lq nent must heve such possssoion as will Tew
guire sone naturs of sult by the purcheser ot itax sals

,bo recover it of him. It nesd not be that peacsable
posseszion which will Jjustify statutory bill 1o guiet
the title. However, AT the orlginal owner be and re-
main in such pogsession as thet it wlll require soue
nature of sul?t to oust him, thougn his posssgsion be

a scrombling one, he nsed not walht to be sued o
stimulate &n exercise of the rlght conferred by Sec=
tion 2108, bubt may, as was done In Geormia Toan & Trust
Gompeny vs., Weshninglbon Bsalty G.mnanv, suprea, institute

£

o1

=
a sult in equity to enforce the right. Of course he
£

could not, as 2 decree in this case stated, have the
uL”Ethfv relielf to guiset the titls unless he had
peaceable possession, Bubt if he is in possession

and the purchaser is gserambling with him as to 1ts re-
tention, such situstion should nob deprive nim of this
right to file a bill for an exercise of his right of
redemption, whether it depri him of relisf under
the statute to guiet the title or not." Citing Yont-
gonery ve. Spears, 218 Ala., 160, 117 So., 753,
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It is the interpre of the law by the complainant in

a proceeding of this nature, that he may br
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the Chancery
Sourt to ruiet the tilitle, and also allege in the same bill facts that

would enabls hin under the law to redsem from
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We subwit that there are sufficlent allegations in the orig-



.
inal emended b1ll of complaint to entitle him to the right of redenp-
tion, and undsr the Supreme Gourt decisions cited herein we respact-
fuily ask the Court o overrule the denurrers filed by the respond-
anta,
wolicitors for Complainant.
We hereby certify thet we have forwarded 1o legsrs, Fy-
for respondents, copy of the foregolng
ber, 1937,

as0n, Solicitors

bart & Oh
Ty . \ P T e A ., 2
brief, postags rrepaid, this

the 2nd day of Noven
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Complainant, IN THE CIRCUIT COURT OF

v3. BaIDWIN COUNTY,
C. B. MITCHELL, Indiv1ﬁually, and ALABAMA ,
MITCHELL MAVAL STORES COMPANY, a
partnershlp composed of R. F. Mitchell, iIN EBEQUITY.

dr.; Co Bs Mitchell and J. L, Tucker,

Resgondent@,

TR et W™ Hem” Bacuca Wit o M Waiir™ Sl Wt Wi ot s Wegst® Taguc '

" Now comes the Respondents in the aforesaid csuse and
files this additional demurrer to the complaint as last amended,
and assigns the following additionel grounds therefor separately end
severally: | |

{a} That said bill of complaint shows upon its face
that ﬁhe camplaihant is not in the peaceable possession of the lands
mentioned therein. | |

{b) That said bill of complaint on its face shows not
more than a serambling possession betwsen the eomplainant and re-
spondents to the 1ands involved in this suit. _

(e} That seid bill of complaint shows on its face
that the respondénts are in the possession of the lands involved in
this suit. _ |

| {8} that said bill of complaint shows that the re- i
sponﬁents Wera'cﬁtting and removing timber from the lands involved
in this suit and turpentining the trees thereen, which are aects of
possession and were in such pbssession at the time that the bill of
complalnt was filed in this cause,

{e) That the said complainant admits that at the time
of the filing of the bill of complaint, in paragraph seven therecf
respondents posgsession of the lands involved in this: That Respon-
dents were cutting and removing timber from said lands, and wers

turpenfining the trees thereon, clearly showing that the complainants

were not in the actual, peacseable possession of said lands at the time
g




that this salt was filed. That at nmost complainaﬁt's possession

was a scrembling ons.

Soifc%tors for Respondents.




STATE OF ALABAMA.
BALDWIN COUNTY.

TO ANY SHERIFF OF THE STATE OF 4 GEEETIEG‘

~ We command you th&t wmthout delay yuu exscute this writ,
- end due return thereaf how yon have exscubted the-sams make te us ime-
mediately to C. B. Mitchell, individually, end Mitchell Naval Stores
'Gampany, a partnaﬁship; - | | _
Whereas, R. L. Kirklandhas this day filed & pill of com-
plaint in said Court against €. B. Mitechell, individually, and
Mitchell E&v&l,ﬁtores_ﬁeﬁpanys‘a'partnership, praying among other
things that the said €. B, Mitehell, individually, or Mitchell Na-
val Stores Company, a'paitnérsh;p, or either of them, be restrain-
ed or enjoined frpm_either directly or indirectly eutting and re-
moving timber or turpentiﬁing.the trees thereon, on the following
'described property sitﬂated.in Baldwin County, Alabama, to-wits

The North half of the Southeast guarter of Section
32, Township 6 South, Range 5 Eastij;

And Whereas, on said bill of complaint being exhibited
o the Hon. F. W. Hare, Judge of the Circuit Court of Baldwin Coun-
ty,rAlaBama, on the 20th day of Mey, 1937, he d4id order that, upon
complainant entering into bond with sureties in the sum of
Two.Hnndred {$260,00) B@llars,'payable_to the defendants and ap-

proved by the Clerk of said Court, and conditiomed according to
law, & writ of injunction issus out of said Court according to the
prayer of sald bill;

- And Whereas, bond has been given as requireé by said
order; | | |

These therefore are to command and strietly enjein you

from either direetly or indirectly cutting timber from or turpen-
‘tining trees therson, on the following desoribed property in Bald-
~win County, Alabama, to-wit:

The North half of the Sautheast quarter of Section
32, Township 6 South, Range 5 Fast; :

until further order of this Court. Ané this you'will in no wise

. .

- 3

-
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onit under penalty.
In Witness Whereof, I have hereunto set my hand and seal
on this the @ g dsy of Mé;y, 1937,

Clerk.



. SUMMONS _ORIGINAL - - . . ., BGORE FRINTIMA @0., BAY BCRETTE, ALA.

The State of Alabama, |

Baldwin County

Circuit Court of ‘Baldwin County, In Equity

£

To Any Sheriff of the State of Alabama— GREETING :

-

WE COM'MAI\T-I’) YOU, That you summon C. Bs MITCHELL, individuglly,

and_MWITCHELL NAVAL STORES COMPANY, a partnership. compossd &f
E'- F' Eit@h@ll’ Jl"a, cq Be ¥ltehall and J; .LI ?ﬁ@k@ﬁ,

BALDWIN . -

of ""Cq}lﬁty, to be and ap’ﬁear before the Judge of the Circuit Court

of Baldwin County, exercising Chancery '-jurisdié;;;ibn, Withi'ﬂ} thirty days after the service of Sum-

mons, aud there to answer, plead or demur, without oath, to.a Bill of Complaint lstely exhibited by

Re L. EIRKLAND, oL

and further to do and perform what said Judge shall order and direct in that behalf. And this the said .
Defendant shail in_ no wise omit, nnder penalty, ete, And we further command that yotl return this writ with

your endorsement thereon, to our said Court immediately upon the execution thereof,

WITNESS, Robert S. Duck, Register of said Circuit Coutt, this 2lst day

of_____ May 1037 ' ,
RE et
£ Register

N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register,




SUM MONQ‘“ORIGINAL . . MSCRE FRINTING £9., BAY MTRSTTE, .l’tl.lL.

’ﬂm State of Aﬁabama

Baldwin {jeumy

g Circuit Gm:ar"f:’of"?:;-'IBaki“ﬁ’il”;’i County, In E{Efuit%”

o Angfj Sheriff of the State 6f Alabama—GRELTING :

At

of — Couiity, to be and appear before the Judge of the Circnit Court

of Bd[dwm County, exerctsmg Chancery 3ur15diction, within thirty days after the service of Sum-.

mons, and there to answer, plead or demuar, witkout oath, to a Biil of Complaint lately exhibited by

and further to do and perform what said Judge shall order and direct in that behalf.  And this the said
Defendant shall in no wise omit, under penalty, ete. And we further conmumand that you return this writ with

vour endorsement thereon, to our said Court imimediately upon the execution thereof.

WITNESS, Robert 8. Duck, Register of said Circuit Court, this Blet day
of Yoy 193 %

Register

N. B.—Any party defendant is entitled to a copy of the bill upon application to the Register,



R. L, KIRKLAND,
' gdmplainant,

=VE~ _ .
' - ; STATE OF ALABAMA
C. B. MITCEELL, Individusl~- _ . _
1y, and MITCHELL NAVAIL STORES BAILDWIN CCQUNTY.
COMPANY, a partnership com- -
poged of R. F. Mitchell Jr.,
C. B, Mitchell and J. L. Tucker,

Respondents.

- Now come the Bespondents in the aforesaid cahse; and
without waiving the nemurrers'heretafore filed to the Bill of Coms
plaint, fils this, their Answer to sald Bill of Camplaint, and
say in answer thereto as followsie | |

o omem

Resgpondent s admit the first paragraph of the Bill of |
Complaint with the excepiion that they are residents of Seminole,
Baldwin Gounty; Alabama, and respectfully'shew that they are resie-
dents of Escambia County, Florids.

|  SBCOND:

In answer to the second paragraph of the Bill of Com-
plaint Resﬁonﬁents emphaticallyldeny that the Complainant is the
owner of and in the peaceabls possession o¢f the ‘lands mentioned
in said paragraph No. 2; that instead of the Compleinent being the.
" owner of said lands the Respondent, C. B. Mitchell, is the owner
of said lands, and the Respéndents are in the peaceabls possession
of the aforesaid lands, and at the time of the issuance of the in-
junction in this céuse were turpentining the pine trees.oﬁ'sai&
lands and had been tufpeﬁtihing them and obtaining the cruds tur-
pentine thersfrom for sométhiﬁg.like'a year, last past. That in
addition therato said C. B. Mitchell has been asseséiﬁg:anﬂ raying
the taxes on said lands. |

THIRD:

In answer to Paragraph Three, ReSpondents'séy'that Cc. B.

Mitchell has a fee simple title to said lends, and that he, togethe

with the Mitéhell Naval Storss Company, a partnership composed of

‘R. F. Mitchell, C. B. Mitchell and J. L. Tucker, are in the posses

IN THE CIRCUIT COURT--IN EQUITY

i
Ly}

sion

(page cone}




R

going answer are true and correct.

{page three)

to redsen said lend from the sald C. Bf Mitehell. Rsspondents
deny that they are committing éﬂy waste_on said property by the
cutting and removing of the timber, or by the turpentining of the
trees thereon; in brief, that the said C. B. Mitehell, under and
by whom they are operatlng, is the owner of said lsandsg and in the |
possessioa of the same and the eubt ting and remevmng ef the timber
or the turpentlnlng cf the said trees therecn is but byévirtue of
his legal rights te use his said property as 'he sees flt in that
resgect or in any other lawful manner. Respendents deny that it
is nacessary that an Ingunctlcn issue agalnst them and say that

/#

the Cqmplalnant=s aetlon of obtaining an 1ngunctlon Was 1n violation
of thelr legal and eqnztabla rights 1n the premlsesi aﬁa a wronge
fuli 1ﬂterference with the operation of their business and the using
of said property by the said C. B. ﬁitch@ll for the reason that |
said proparty is the property of the said C. B. Mitchell, and that
the things complained of in said seventh paragraph of thes Bill of
Complaint were but prerogatives of the-true cwner of the aforesaid
lands.
- Having snswered said Bill of Complaint the Respondents

respectfully ask thét your Honor will now discharge them and let

them g0 heﬁce with their costs.

A EFW 2T T
Respondents,

Before me, _, & Notary Public in and

for sald State and Cot ;;, personally appeared C. B. Hitchell,
who 18 knewn to me and who, being duly gworn, deposes and says:-

That the allegations or averments contained in the fore-

Sworn to and subseribed befors
nme, a Netary Publie whose sea
is hersto affixed, this

LA S e
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L 3 Gounty,ﬁﬁ“ﬁ\{ f""]i e s .
. . T

FAY g



-f this, their Eemurrer jeintly and severally, to the Bill cf Com=
; plaint and a351gn, separataly and . severally, the f@ll@WIHQ grounﬂs

_theref®r¢u ‘i“'§ ;f S ﬁf . -i =_1-'f

with the requirements of the law to the State of Alabama.

R. L. KIRKLAND,

Complainant,
IN THE CIRCUIT CCOURT-=IN EQUITY
. - .
‘ STATE OF ALABAMA
C. B. MITCHELL, Individual-

1y, and MITCHELL NAVAL STORES
COMPANY, & partunership eom-
posed of R. F. Mitchell Jr.,

C. Bw Mltchell anﬂ J. L. Tucker,

BAIDWIN COUNTY.

T A Ml B ot P! o Yol St ot St oot et Voot

Respondentsc

Now came the Respondenﬁs 1n the aferesalﬁ cause and file

ist That sald Bill of Gnmnlalnt lacks equi?y.

Bnd.‘ It 15 n@t alleged that at the time that Theo. Winu
deeker‘assessed said lands that he waes not the owner of the seme., |

3rd. It is not alleged that said lands wereiimyroperly
assessed. _' |

4th, It 1s not alleged that said lands were not sold
in accordance wiﬁhusaiﬁ assessment by the said Theo. Windecker
and according to law. _ |

Sth. TFor aught appearing the tax authqritie? of Baldwin
County and State of Alabams so0ld salid lands strictly in accordance

6th. It is pot alleged that Complainant was the owner
of sald lands at the time said lands were assessed for taxes. | ;

?th. That the allegation cantained in sald Bill of Coms
plaint that Gomplalnant believes tnat the said tax title of the |
defendants is vold 1s but a conclusion of the pleader.

8th. That no reason is set forth in said Bill of Com~
plaint ag to why the slleged tex title of Defendants is not valid;
and binding and 2 conveyance by the State éf the fee simple title

tc the Defendants. s




| {page two)
of said lands and operating the same for turpentine and using
said lands, which are chlefly valuable for the timber thereon, in
every way that they are susceptible of, unﬁef_anvagreameni with g
the said C. B. Mitchell, the cwner of said lands; that the said
Ce Be Mitchell scquired said lands by parehése from the State of |
Alabama something over a year ago; that the State of Alabema had !
the legal title to said lands and s¢ conveyed the same to the said
C. B. Mitehell, who immediately went into the opeun, notorious and
exclusive and adverse possession of said lands, claiming to own
the same, end that the Mitchell Haval Stores Company, a partner-
ship composed of the aforesald partners, has been operating zaid
iands by and through a contract with the saild C. B. Mitchell, the
owner of the same.
FOURTH:
The Regpondents admit that no suit is pending relative
to the title to sald lands sc far as they are adviged.

| FIFTH:

In answer to the fifth paragraph of the Bill of Gcmplai?t
Respondents say thatmthe gaid C. B, Mitchell claims the title to
the aforesaid lands by virtue of a Deed from the State Land Com-
missioner to the State of Alabame, dated on, to-wit, April 8th,
1936, which sald Deed conveys to him all the right, title and
interest of the State of Alabama in and to said lands by virtue
of & tax sale of sald lands under an assessment tw cone Theo. Wine|
decker. Respondents deny that the Complainant was the owner of |
gaid land at the time of the aforesaid tax sale, and that the
Complainant is now the owner of said land, but state the faé%s
to be that the sald C. B. Mitehell is the owner of said lands
and is pow 1n the possession of sald lands.

SIXTH: |

In answer to Paragraph Six of the Bill of Cemplaint,
Respondents deny that sald tax title or the title of the Respondent,
C. B. Mitehell, is void.

SEVENTH :

Respondents deny that the said Complainant has any right

{page two)}



