i dehts duwe it is not weived by officers' deposit of state funds,

without legal sutherity or security, in s bank not desigunated

? sg s (depository. Where, however; the depositing officer demands
and receives from the bsnk good and sufficient security for the
.paymeﬁt of the deposit, this is & waiver of prefervential priority i
to the exﬁsnt of the security.

"3nt when the deposit® is made without lepsl authority,
snd without security otherwise regquired, there is no legal

ensctment which shows s purpose to limit its (the State’s)

goversisn right to & preference, so thst there is then no evidence
of = weiver of such right to any extent.”

Montgomery vs, State, supra.

5 In the sbsence of the necessary allegationa shove indicated
the petition is without equity, end the Register will enroll the
' following decree:

| DECRE E:

This cause coming on 10 be heard is submitted for decree

' on demurrey to the petition, snd upon consideration thereof I am

. of the opinion thet ssid demurrer is well faken. o

I7T I3 [HEREFORE, ORBERED, ADJUDGED AND DECREED by the

D
Court that ssid demurrer to the petition be, snd the ssme hereby
is, sustsined. |
i Petitioner islailbwed thirty days from the filing of this
!decree to smend his Séiimpetition if he is so sdvised,
g This 19%th. aay_of;June, 1934,

i JUALE «
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3. M. THARP, SUPERINTENDENT CF
EDUCATION O BALDWIN COUNTY, ALABAHA,
I PHE GIRCUIT SOURT OF
V3.
BAILDWIN COUNTY, ALABAMS,. |
CORSOLIDATED STATE BANK IH
LIGUIDATION.

In Zguity.

This ceuse is submitted on demurrer to the petition,

which demurrer is merely the general demurrer thst there is no

|
¥
;
lj

gduity in the petition.
The petition is filed by 5. M. Tharp, as Superintendent:
of Hducation of Baldwin County, Alabama, ond seeks ka-estahlishme@t\

as preferred claims of the Bsldwin County Board of Hducstion threg

separate deposits in the Consolidaeted Séate Bank of Robertsdals,

now.in liguidstion. It appesrs from the petition thst these :

three cleims were originelly filed by the County Bosrd of

7
i
:

i

ABducation as preferred clasims, but sllowed a8 common claims.

i

This petition is filed under Section 6312 of the Code, but not

by the Clsiment as therein provided, Howwver, this point is not
gpecificslly raiséd by demurrer, snd the petition being for the |
use snd henefit of the claimant, this techmicality should he |
waived. The assets of the hsnk are being administered by the
Suﬁeriﬂtendént of Banke ag a trust estate, and it is the duty
| of the Court to see to it that those entitled to the sssets of
© the bank receive them. The Superinteddent of Banks, ss Trustes |
in this csse, is not intéfested in defeating Just claims on

4 technicalities, but in the proper snd lawiul administration of

his trust,

The insistence of the respondent that the claims are

not preferred claims is hased upon @ misapplication of the recent .

cage of H, H. Montsgomery, ste., ve. City of Athens (MES) to the

Tacts in the instant case, and a misconception of the nature,

nowers and functionsg of the County Bosrd of Hduncation snd o !
3chool District. It is insisted in brief that a School Dictriet,

like z municipality {treated in fthe case just cited), is =

volunary ageney, and that the rule spplied in City of ithéns

1

% : 1
|

| ‘

1

{
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cagse should spply here.

§E Tn the recent case of Turk vs. County Board of Dducstion

| of lonros County, 181 South. 436, it is ruled that:

g gehool district, under our system of government, is

merely sn agency of the Stebe.xXxX They sre involuntsry

corporations, orgenized not for the purpose of profit of gain,

] hut solely for the public benefit, and have only such limited

powers as were deemed necessary for thst purpose.. Such

| Corporstions are but the agents of the 3tste, for the sole purpose

' of sdministering the sitate system of public education.™

And sosing  “The County Bosrd of Bducaetion has been
designsted as 2 gquasi corporation, an independent sgency of the
3tate for the purposes enumeratsd in the Statute.”

Alabams School Code, Article V1, page 44;

; Greeson, etc, ve. County Board of Bducation, 217 Ala. B6b;
117 South. 1635.

* Tt is slleged in the petition that the deposits in guestion
t were made by the Trustees of the Rohertsdsle High School, bringing
. them within the letter of Section 3975 of the Code; and under the

rulings of our Supreme Court these deposits would be preferred

claims, provided thése Trustees failed to reyire of the bank

good =nd sufficient seeuritj to secure the payment of the funds

, deposgited. l

| Green vs. Lity of H&mewcoa; 228 4la, 225: 191 S50. 897

Montzomery vs. Sparks, 225 Als. 3453 142 350. 769.

Tnquestionably these depositis were and sre state funds,

! end nnouestionably, too, the state has a8 prerogative right of
Ipreference in payment from the assets of the bank, provided the
'atate has not waived this right. It will not be presumed that

lthe Geposits were unsuthorized and unlawful, nor thet the officers

. of the bank knew that they were wmlewinlly made by the school
ﬁtrustees, nor thet the hank officisl imporperly ceomingled these
%trust funds with the general assets of the Dbank.

Hontgomery ve. State, 153 South. 598,

The stete's sovereign right to preferential payment of

p
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Superintendent of Banks of the State of Alabama, is in charge
£ the liguidation of said bank.®

The assignments of error by the appellant-respondent, as
Superintendent of Banks, challenge the action of the Cirsuit
- Bourt in overruling &he demurrer of appellant o the pill of
appellse, and tc the phase or aspect of the bill in which it
ia sought to have a trust declared against the asssisg of
Farmsreg:-and Merchanits Bank; and in rendition of its dscres
that petitioner-appellee is entitlted to a preferred claim
against the assels of sald bank and lien upon said assets %o the
extenttod §137?a30 rand declaring the claim of pétitioner in
vart a preferred claimd

The quesiion of prerogavive right of a state or county
to a preference in a proper case, to be peid from the assets of
an insolvent benk, was conbidared in Montgomery, Superintendent
of Banks v, State, 153 So., 394f Montgomery, Superintendent
of Bahks V. Sparks Tax colleetor 225 Ala., 543, Green,
Superintendent of Banks ¥, Cltzjof Homewood , 322 AJa,, 225;
and touched upon in Limestone CORNLY Ve Montgom@ry, Superiatenn
dent of Banks,226 Ala. 266; Montgowmery, Superinbtendsnt of Banks
v. Wadsworth, It 667. The rule of the Former ceses is discussed
erg  amplified in Monigomeyry, Superintendet of Banks v. State,
153 So. 394. and the extent To which the Jdoctorine of soverign
right will apply exemplified. There iz guite adistineition in
law between the status of & county and that of a city. 4 county
. 18 an involuatary assoclation created as an arm of the State, that
- $he latier may more praperly funetion; whereas, a town cor éity
i3 & voluntary association created 2nd built upon the voluntary
assent of the community and its citizens, and enjoys the pri-
viliges and rights given in its cherter of creation and the laws
governing the same, This distinetion between County and City ,
entitles is drawn and recognized by text-writers { 19 R.C.L., page
1111; 43 C.J. p. 183; Ann Cas. 1938-D, 106 and note; LIR.A.
1917-E 888) and the rule of the general declsions and ocur Con-
gtitution and statutes.- Sec. 37, 38 Constifutdon; Seec. 220 &t
seg. and Sse. 1739, et seq. Code,

It is Turther éstablished in this jurisdietion, that a zity
or town engaging in the business of furnishing elestdic lights,
water, etc., is not in the exercises of governmental powers or
functicns, but of proprietary or business powsrs, and it is
governed by the same rules of law applicable to persons or or-
dinary business corporations engaged in a like business.- Towmn
of Athens v, Miller,120 Ala. 82, City of Birmingham v. Whitworsth,
ZL8 Ala., €03., See alse 19 R.C.L. page €91, =t seq., Sec., 4,
pages 696,697, Bec. 8 and 9. -

We are of cpinien, and so hold, that there is not preroga-
tive right in the City of Athensy and therefore, no prefererce
in the payment of its claims over the gereral depositers and
creditors of the bank; that there was no unsuthorized or unlawful
deposit of funds, of thes several classes indicated, that crezted
a8 trust relasilonship, in the funds remgining in the bank, be-
tween the bank and the community, which gave a superior right and
lien on the general funds and assets of the insolvent banis

The most that the city is entitled to, if at all, is to
share ratably with other depositors in distribution of the
assets of the ingolvent bank; thus we dispose of the assignments
and cross-assignmenits of error.

The decres of the clvcult court is reversed and the cause
is remasnded.
Reverssed and remanded.

inderson, C.d. Blrown, and Knight J.J. Gonecur.
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8581, NOTE OF TESTIMONY . | oo paINTING 0O, BAY MINETTE, ALA:
s.M ,Thsrg, - \ THE STATE OF ALABAMA
| | Baldwin County |
V5. .
__-_ft_.;r——_«—' ' IN EQUITY
é;egz;selié.ateé Stiate, Bank of Circuit Court of Baldwin Gounty
Robertadale, '

s This cause is submitted in behalf of Complainant upon the original Bill of Qomplaint, ——————

e

.

and in behalf of Defendant upon Answer and Brief
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Cpinion by Assistant attorney General Derews.

Dear Sir:

Ne.2%, which ‘ ‘

I nave your letier of August 24{} 11922, together with
gcorregpondence and & fiduciary deposiuor g agneement concerning
“the Baidwin County Ban& dt Ray Hinetbte, Alebsyb. You state that
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for weyuent of the trust fund will attach to 2ll assets of the bank
ag & preferred claim.. . ! ‘ -

ne OU.&.,{l‘@u et t’}.’l‘g'
i oand further that
-
K

depceit in ths
L woul aoreement in guestion.

L not e

DSiEg the attached Cﬁ“T@SLOn&'L e and the

Tamdoetyd  Top
ARIED w‘*j I3 I A

..:Tl
i

CoPY : sttorney General



LAWYERS °*

BAY MINETTE-ALA.

W. ¢, BEEBE
H. M., HALL

J. P. BEEBE

Hon., F.W. Hare,
Mnnroeville,-é.la‘bamae

Dear SI¥:

8 RE:

THARP VS| CONSOLIDATED

June 9, 1984.

STATE BANK.

on the 7th the Suprpme Gourt handed

cigion in the case of Mo

1 am enclos

gase,
Tence in all evenis.

It will be
titioner's will,
taxes, and although
they were gonated %O
The Robertsda
stitution and statutes,’

down & &e-~
ity of Athens.

ing you &
in our opinion, priet

1e Sehool is

ntgonery Vo the

copy of the opinion. This
1udes the petitioner

tg prefe~

noted from the allsgablon of the pe-
the funds were derived
it is not alleged in the pill that,

from‘municipal

Roberisdale School district.
s district. TUnder our con-
14 is a volunitary agenty created

gimilar to & municipaliby.

so whether
or whether the¥

the funds be
he treated &

treated & S municipal funds,
a school distriet funds, in

either event, the Athens case denies the right of prefe-

Tanceé.

WCB/Y

of Banks,
Al abame

c/c Supt.
MontgomeTy,

Yours very truly,

25
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June 7, 1984

| opE  STATE OF ALABAMA-JUDICIAL DEPARTHMENT
. TgE SUPREME COURT OF ALABAMA
QCTOEER TERM, 1933-34.

8 Div, 589
5384

E.H. MONTGOMERY, AS
SUPERINTENDENT OF RBAEKS.
atc.,

Ye

gity of Athens and
Gross Appeal

Appeails from Limestone Circuit Court. In Eguity.
THCOMAS, J.

The case in equity was upon an agreed statement of facts.
and the pleadings.

The bill in equity asgainst the Superintendent of Banks,
1iguidating the affairs of the Farmers and Merehents Bank of
Athens, Alsbama, sought .a preference for municipal funds de-
posited in that insolvent bank.

The agreeé statement of facts shows that the several
deposits were made in due course bY the treasurer of the city
with the bank, and that they were of three classes: (1¢ "Gen-
eral fund of the City,” (2) "Special tex fund of the city,”
and (3) those funds colleched unfer several ordinances desig-
nated as Nos. 20,23,33,34,30 and 36.

These several items are shown Lo be as follows:
{1} "the general funds of the city so on deposit were funds
recelved by the gity of Athens £57 electric lights, water,
texes, fines end costs; the said city being &b the 1 ime en-
gaged in furnishing i%s citizens slectricity for lighting pur-
poses and operating waterworks; " (2) "the special tax fund of
+the city, on deposit in seid bank at the +ime t he ssme failed
and closed its doors, Were funds collected DY the said city
ropr taxes from the taxpayels within the municipality;" {3)
1511 of the money above referred to as baving been money col-
lected under ordinances £ 20§25,53;34,55 and %6, wWas moOey
sollected by the ¢ity Clerk of the City of Athens, Alsbama,
ander improvement ordinances, which imprc vement ordinances
wers ordinances drawh under the law of the State of Alebana,
and duly adopved in the years 1920 and 1921 wi th reference
o street and sanitary igprovements, snd that bonds were scld
under said ordlmnces, wh ich are now unpaid and assessnents
sollected by B.A. Swmith, city Clerk of Athens, Alsbama, who
was the city official charged with the duty of collecting said
assessments and By him deposited %o the eredit of sald city
treasurer and at and by the request of said Foward in gaid Bank
- 4o the several sccounts as above designated; that gll of said
money was on deposit in said bank in the namse of said Williem
I, Howard, as Treasurer of the City of Athens, snd sane Was
%o his oredit under the sbove meationed funds and ardinances,
each heing kept separately oL ihe\hoaks, but in truth and in
fact sald money WAS not keps gxbs'id hank, separated and apart
From tne general Funds of Ihe hank, out wWas co-mingleau i th
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" against said pselidated _"'tate Bank e

BOSRE FRINTING CO.. BAY MINETTE. ALl

SUWMONS»OPIG!NAL

The %tat@ @f Aiﬁ%ﬁmﬁa ( Cireuit Court of Said‘wm County, In Eqmty°
Baidwin Gounty. )

Té Any Sheriff of the State of Alabama--GREETING:

WE GOMM_AND YCU, That you summon E&MM

R@ber-tsaal e, Ala.

-

of Baldwin . County';

to be and appear before the J udge of the Circuit Court

of Baldwin County, exercising Chamcery jurisdiction, within’ thir%y days after the service of Sum-

*. moens, and ihere to answer, p-ead ol_demur, without oath, to a_ Bill of Complaint lately exhibited by

Se M. TFhar

S —

_'_________——____4_.______, e T

_F—MM

and further to do and perform what sajd Judge shall order and direct in that behaif. And this the
said Defendant shaill in no wise omit, under penalty, etc. And we fusther command that you returnt this

writ with your endorsement thereon, ta ouf sajd Court 1mmematay upon the execution thereof.

WITNESS, M. A. Stone, Register of saig Circuit bourt this _g5th day of

_Apriy 1934 ‘Q %4/%
' - 4—_#‘4— -2 Register

M. B.—Any party defendant is entitled to a copy of the bill npon applicaticn to the Register.
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