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Clarence Glvens, H
Plaingif? 3

z 17
- :

H GE BALIDWIN COUETY,
4.1. A,u- York ana . K ,)lu.u.O. umﬁ"&ﬁ&t}? 2
_”u&mdanv, A cozoaraulaw ofeBaltimore, 3
Harylandg, =
Lefendanis :

Tow come 81l parities to the above siyled cause

by thelr respective attorneys of record and, tke costs of

Sourt in said canse naving been pald, move the Court Lo dig-

p=] P

mizs the 38id ceuse.

Atborneys for Plalintiflfl

Attorneys for Defendant H. i. iork

evs for Defendant Maryland
ualty Coupany

tﬂg
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Llarence Ulvens, H
Plalintiff 3
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. 3 O
Ha A. Yori and daryiand Ussuslity Company,:
& corporation of Zaltlzors, Marviand, :
Delendants H

It beling shomm

on 4 ey - X
et il cosbs in the zbove 3

the zald csuse

he defendents
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Clarence Givens, :
Plaintif?f :
: IN TEE CIRCUIT CQURT

- V8- :

: OF BALDWIN COUNTY, ALABAN
H. A. York and ¥aryland Gasualty Compan1 :

e & corpecration of ltlmo¢e, Haryland : AT LAW,

Defendants :

Lo} o~

that all costs in the a2bove styled cause have been”oaia and

all parties to the avove styled cause naving movmd Ioﬁ dis-

ot

missal of said cause: A £
(:"’IK’/ s

IT I8 CRADERED AXD ADJUDGED by the c@grum

the said cause be and the same is hereby dismissed}énd that

the defendants go hence without dav.
') o

Februvary 27, 1941,
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Clarence (Givens, :
Plaintiff :
: IN ks CIRCUIT COURT
-VS- :
: OF BALDWIN COUNTY, ALABAW
~Re Ao York and Maryland Casualily : e =
Company, a corgoration of Baltimore, 3 AT LAWY
Marylandg, :
Defendants H
e - : Wow come 21l parties to the above styled- cause

by their respective attorneys of record and, the costs ©f

Court ih sald cause having been paid, move the Court To dis-

miss the said cause.

Attorneys for Defendant H. A. York

éf,a-@;/;/c ﬁ?a/yé/w.@& 7 /], gf&w

Lttornefs for Defendant Naryland
Casualty Company
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bille, and has suffered exbtreme physicial pain and mental anguish, and
by reason of sail injuries ke was incepacitated to work.

f = - EAA P — o, A " g 2 s S = Ay o~ b B
The plaintiff avers that the seid injuries wers the proAlmata

s A T i) =% H 2 x - - b 3 2 o 2y ~
gid B, £, o_h, the said plaintiff received the seid injuries as aforew

said to his Sammges as sforesaid,

The Plaintiff further avers that under and oy virtue of the
R

[———

_ . &, York, &s & member of
'ﬁhe Alabame Stete Highway Patrel, was regquired to and &id enter into a
_bond with the sa2id Maryiand Casualiy Company, & corporsticn of Dalii-
pore, Meryland, in the penel sum of Two Thousand Dollars ($2,000.00),
payable to the State of Alabama, conditiorned uypon the faithful performe-
ance of the duties of the said R, ., York, as State Highway Patrolmen,
as required of him by law, and that the Plaintiff’®s injuries were the

roximete result of the negligence of the said R. &, York, as aforessid
F gl ’ P

L

aid

4]

the

I3

“Q“fand ‘that-suech negligence constit jﬁﬁ@ a failure cn the p°*t o
:;Defe?daﬁtglR. L. Tork to faithfully perform his dnules as State & 1cﬁwa"
Patrolimen as aforessaid.
The Plaintiff avers that under and by virtue of the terms of
the sgaid bond heretofore referred to the said Defendent, Maryland Cas-

velty Company, & corps aﬁicm T Baltimore, lsryland, is lizbvie to the

seid Plaintiff for the damages receiveld by Lim as aforesaid.

Pleintiff demands

2. tr;;l by,gu¢£5
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' CLARENCE GIVENS,

Plaintiff ‘ _
IN THE CIRCUIT COURT OF BALDWIN
Ve COUNTY, ALABAINA,
S | SITTING AT LAW.
Re A. YORK AND MARYLAND
CASUALTY COMPANY, A
CORPORATION,

Defendantse

Comes the defendant, R. A. York, and demurs o
the cbmplaint in the above styled cause and as grounds thersfor
he assigns the following:

les That s2id complaint states no céuse of action.

2« That for-aught that appears from sald complaint
the alleged acts of this defendant, which plaintiff complains
- of, wers not done by virtue of nor under color of his office
as a State Highway Patrolman.
_ And specially demurring to Count One of sald com-
Plaint, he assigns the following:
_ t said g;u%:ztes no cgg O &t ap 1= e
2“a*¢u*~ *“**Eg £or auvht that’ appea"s fro d cownc? i
the alleged acts of this defendant, which plaintiff complains %{
of, were not done by virtue of nor under color of his office as
‘& State Highway Patrolman, %C
5S¢ That sald count is duplicitous in that there are j%;
incerporated therein two separate and distinet causes of action,
covigZ., action on the case against thisldefendant, and action in
assumpsit on defendant's officlal bond against the defendent,
Maryland Casualty Compény, a corporaticn.
6e For aught that appears from the allegations of
said count, the acts of this defendant,rather than the injury to

the plaintiff, were negligzently donee




2.

Te That the said count is duplicitous in that it
_ deéléres upon two separate and distinect causes of action as
against this defendant, viz., the one based upon the alleged
act of this defendant in Tforcing plaintiff to become a passenger
 ih said automobile," and the other based upon the alleged per-
- sonal injury sustained by the plaintiff arising out of the
collision of the automobile operated by this defendant with an
antomobile operated by one Zrickson,

8s TFor aught that appears, this defendant’é alleged
act of "forcing plaintiff to become a passenger in said autormobile
operated by him"” was not within the scope of his authority as a
Eighway Patrolmen of the State of Alsbama.
‘ 9¢ For aught that appears, the alleged act of this
defendant in arresting the plaintiff was not within the scope
'“bf his'authority as a Highway Patrolman of the State of Alsbamae

10, For aught that appears from the allegationsg of
the said count, this defendant was not engaged irn the performance
of any orfficlal act or functiom at the time that it is alleged
the plaingiff sustainsd injury,.

. 11, Thet the said count is duplicitous in that i%

declares upon one cause of action seeking damages for $5,000
as against this defendant and declares upon another cause of
action seeking'$2,006 as damages against another defendant, to wit,
Mgryland Casualty Company, 2 corporatlion, |

And specially demurring to Count Two of sald complaint,
he assigns the following: -

12, That said count states no cause of action.

13, That for aught that appears from said count
‘the alleged acts of this defendant, which plaintiff complains
of, were not done by virtue of nor under color of his office as

a State Highway Patrolman.




3.

14. That simple negligence and gross negligence
are both charged'in said count.

15+ That said count is duplicitous in that thers are
 incorporated therein two separate and distinct causes of action,
Vize, 2Ction on the case against this defendant, ané action in
_ assumpsit.on defendant!s official bond against the defendant,

- Marylend Casunalty Gompény, g corporation,

16 For aught that appears from the allegations of
said count, the acts of this defendant, rather than the injury to
the plaintiff, were negligently done.

17¢ That thse sald count is duplicitous in that it
declares upon tw6 separate and distincet causes of action as
against this defendant, viz., the one based upon the alleged
act of this defendant in "forcing plaintiif to become a pasgsenger

in sald automobile,”

and the other based upon the alleged per-
sonal injury sustained by the plaintiff arising out of the

. collision of the automobile operated by this defendant with an
'>automobile operated by one Erickson.

18, For aught that appears, this defendant's alleged
act of "forcipg plaintiff to become a passenger in said automobile
_operated by him"™ was not within the scope of his authority as a
Highway Patrolman of the State of Alabamase

19, ¥%or aught that appears, the alleged act of this
defendant in arresting the plzintiff was not within the scope
of his authority as a Highway Patrolman of the State of Alabamae

20. For aught that appears from the allegstions of
the said count, this defendant was not engaged in the performance
of any official act or function at the tTime thet it is alleged
the plaintiff sustained injury.

2l. That the s3aid count is dupiicitous in that it
declares upon one cause of action seeking damages for $5,000
as against this defendant and declares upon another cause of
action seeking $2,000 as damages against another defendant, to wit,

Maryland Casunalty Company, a corporation.




4.

2nd specially demurring to Count Three of sald com-
plaint, he éssigns the following:

22 That said count states no cause of action.

23. That for aught that appears from sald count
the alleged acts of this defendant, which plaintiff complains
of, were not done by virtue of nor under color of his office as
a State Highway Patroliman.

24, That simple negligence and gross negligence
are both charged'in said count,

25+ That said count is duplicitous in that there are

incorporated therein two separate and distinct causes of action,

© vizZe, actlon on the case against this defendant, and action in

assumpsit on defendant’s official bond agalnst the defendant,
Marylahd Casualty Compény, a corporatlon.

26. That it affirmatively appears from the allegations
of said complainﬁ that the slleged acts of the defendant and not
. the alleged injuries to the plaintiff were recklessly, wantonly
and wilfully done.

27. That the sald count is duplicitous in that it
declsres upon Lwo separate and distinet causes of action as
against this defendant, viz., the one based upon the alleged
act of this defermiant in "foreing plaintiff %o become a passenger
in sald automobile," and the other based upon the alleged per-
sonal injury sustained by the plaintiff arising out of the
collision of the automobile operated by this defendant with an
- aubomobile operated by one Erickson.

28, For aught that appears,.this defendant's alleged
act of "forcing plaintiff to become a passenger in saié automeobiles
éperated by him" was not within the scope of his asuthority as a

Highway Patrolmen of the State of Alebama.




Se

29, For aught that appears, the allsged act of this
defendant in arrésting the plaintiff was not within the scope
of his aubhority as a Highway Patrolman of the State of Alabama.
30, For aught that appears from the allegations of
the said countb, this defendant was not engaged in the performance
of any official act or funcition at the time that it is alleged
the plaintiff sustained injurye.
31, That the said count 1is duplicitous in that it
- declares upon one causs of action seeking damages for $5,000
as against this defendant and declares upon another cause of
action seeking $2,000 as dameges against another defendant, to wit,

Maryland Casualty Company, & corporation.

W M

Thos. Se. Lawson,
Attorney Genersle.

TR

Chase. L. Rowe ?
Assistant Attorney General,

Attorneys for the defendant Yorke
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I ©HT CIRCTIT COURT
CF BALDWIT COUNTY, AL&
rik and Xarylend Casualty

a corporation of Daltimcre,

2

4T Law,

B3 @3 &0 k@ R 4% B¢ #F ke

Defendants

omes the defendant, laryland Casualty Company, & corpora-

tion, and moves t0 strike from Jount One, Count Two, and Count

4 Ccour

i
il

.ts

]
o

&

.

the plaintiff's complaint, and from sach ©

1y and severally, that portion thereof reading as follows:
TThe plaintiff further avers that under and by

virtue of the laws of the State of ALlabama the defendant,

R. A. York, as a member of the salabame State Highway

Patrol, was reguired tTo and did enter into a vond with
the sald Haryland Casuvalty Company, & corporation of
Baltimore, Naryland, in the penal sum of Two Thousand
Dollars ($2000) payable to the State of aAlabema, cone
ditioned upon the faithful performance of the dutles
of the said XK. A. York, as State Highway FPatrolman,
as reguired of him by law, and that Tthe plaintiff's
injuries were the proximate result of the negllgence
of the said . 4. York, as aforesaid, and that such
negligence constituted a failure on the part of the
said Defendant, &. 4. York to faithfully perform his
uties as State Highway Patrolmen, as aforesald.
The plaintiff avers that under and by virtue of the
terms of the sald bond hneretofore referred to the sald
Defendsnt, laryland Casualty Company, 2 corsoration
of Baltimore, iaryland, 1s liable to the saild plaintiff
for the damages recelved by him as aforesald.?

grounds for said motion thls defendant sets outv and
the following separate and ssveral grounds:

. The portion of said count sought ©o he stricken is

[

irrelievante.

Z. The portion of saild count scught te be stricken
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said count in that it attempts Lo se

Dollars,
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e azalinst This defendant.
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said count sought to be stricken

e
n

th the remainder of the said count.

nt to the cause of action alleged in The remainder of

S

t up & claim for Two Thougand

although there is elsewhere claimed in said count The

ive Thousand Dollars as damages.




Do

5. Because tThe 5ortion of gald count sought to be
stricken improperly atbempts to joln in sald sult the surety
on the hond of said A. A. York.
ne pordion of sald count sought to be stricken
improperly attempts te join in the same count a cause of action
i

entirely separate and distinct from the cause of action alleged

elgsevhers in the s2id count.

Without waiving the foregoing motion, but expressly
insisting therson, thls defendant moves to strike from Count One,
Count Two, and Count Three of the plaintiffils complaint, and
from each of sald counts separately and severally, that portion
theresof readling as follcocws:

1

"The plaintlff further avers that under and
t

o
of laws of the State of alabvams the defendant, H. A.
York, as a nmember of the aAlabama 3tate HZighway Fatrol,
was recuired to and &id enter into a bond with the sald
irore,

Maryland Gasualty Company, a corporation of Bal
Hawvlanc in the Denal sur1 of Two Thousand Doll

2000; yayaole Lo The Stabte of Alabama, conditioned
ugon the faithful performance of the duties of The said
R. 4. York, as State Highway Patrolman, as reculred of
him by law”

]
+y

H

or grounds for said motion this defendant sets out and

and
assigns separately and severally each of the separate and

EREWEXTE

LY
ot

'_l

several grounds assigned in support o he foregeing

notiong.

either
Without walving the foregoing motlions or/zmx of them,

this defendant moves to strike from Count One, Count Two and
-]

Count Three of the »laintiff's complaint, and from each of said

counts sep retely and severslly, That portion thereof reading

o o

. LR

Tand that the plaintiffis Injuries were the proximai®
result of the nerlig nce of the said R. A&. York, as
aforesaid, and that such negligence comstituted a
failure on the parit of the said Defendant, X. &. York
to falthfully perform his duties as State Hlzhway
Patrolman, as aforesaid.”

and for grounds for said motion this defendant sets out and




assigns separately and severally each of the separate and

ﬁ-

several grounds assigned in support of each of the foregoing

motions.
Without wailving the foregoing motions or any of then
this defendant moves to strilze from Count One, Count Two and

Count Three of the plaintiff's complaint, and from sach of said

counts separately and severally, that portion thereof readine

-y

as follows:

"The plaintiff avers that under and by virtue of the
terms of tThe said bond ﬁer°L0T0P8 reﬁerred to the said

Defendant, Naryland uasualty vompany, 2 corporation

of Baltimore, -arylana is liable %o the sald Dlai TifT
Tor the damages received by him as aforesaid.”

a

nd for grounds for said motion this defendant sets out and

assigns separately and severally each of the separate and

}..2'0

several grounds assigned in support of ezch of the forezoing

QZJ%&Wy%ﬁ oo

Lttorndys for defendant raryiand
Casualty Company.
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ClLarence Givens,
Plaintif?

Ao 0 20

T THE CIRGULT COTRT

o ocanowiy vooni i, ALABALL
R. A. York end laryland Casualty Company,

a corporation of Daltimore, Maryland, AT LAW.

e BR A B 3,

Now comes the defendant Maryland Casualty Company in

the above styled cause and demurs to each and every count

of the pleintiff's complaint, separately and severally, upon

the following separate and several grounds:

1. Because there are no facts alleged in sald count
showing that the alleged act of the defendant R. A. York
was done in the performance of any duty imposed by law upon
him as a State Highway Patrolmen.

2. éecause for augnt that appears from the allegations
of the said count the alleged act of the defendant . A. York

was not done in the performence of any duties imposed by law

~upon him as a State Highway Patrolmen.

3. Because bthere are no facts alleged in the sald

‘count showing that the alleged act of the defendant H. A.York

was cormitted under color of his office as 2 State Highway
Fatrolman.

4. Because for aught that appears from the allegations
of fhe said count the alleged act of the defendant R. 4. York
was not committed under color of his office as a State Highway

Patrolman.

5. Becasuse the allegation in the sald count that

“the defendant R. A. York then and there was acting within

the line and scope of his employment is a conclusion of the
rleader.
5. Because the allegation in the said count that the

defendant R. A. York then and there was acting within the line




2.
and scope of nis employment 1s a conclusion of the pleader,
and is not sufficient as against defendant ilaryland Casualty
Company as the alleged surety on the bond of the said R. A.
Yorzk.

7. Because there are no facts and clrcumstances
alleged in said count showing that the alleged azct of the
defendant R. A. York was done in the line and scope of his
employment as a State Highway Patrolman.

3. BDecause for zught that appears from the alleza-
tions of the said count the alleged act of the defendant
R. A, York was not done by him In the line and scope of
'hié employmenﬁ as a State Highway Patrolman.

S. Because for aught that appears from the allega-
tioms in the.séid count the alleged act of the defendant
R. A. York was a mere private act not'pertaining to any
function the law cast on him as a State Eighway Patrolman.

i0. Because 1t is‘not alleged in said count that the
salid R. A. York as a member of the State Highway Pairol was
‘authorized in writing by the Covernor to have the power of
a Peace.Officer in this 3tate.

11. Because it is not alleged in the said count
that the said act of defendant R. A. York was committed by
him in the performance of any duty reguired of hinm as a
member of the State Highway Patrol by the Governor.

12. Because the allegation in the said count that
"such negligence constituted a failure on the part of %he
said defendant R, A, York to faithfully perform his duties
as State highway patrolman as aforesaid" is a mere conclusion
of the pleader.

15. Because the allegation in the said count that
"such negligence constituted a failure on the part of the
said defendant 3. A. York to faithfully perform his duties
as State highway patrolman as aforesazid" is a mere conclusion

of the pleader and is not sufficient as against the defendant




e
fiaryland Casualty Company as the 2lleged surety on the bond
Qf the sald R. A. York.

14. Because the allegation in the said count that
"such negligence constituted a fallure on the part of the

said defendant 2. A. York to faithfully perform his duties

a5 State nighway patrolmen as aforesald” is a mere conclusion

15. RBecause the allegatlion in the sald counf that
under and by virtue of the terms ol the bond referred to in
said count, the sald defendant lMaryland Casualty Company,
is ligble to the plaintiff for the damages recelved by him
as aforesaid is 2 mere conclusion of the pleader.

16. Because the allegation in the said count that
under and by virtue of the berms of the bond referred to
in said count, the sald defendant Marylané Casualty Company,
is lieble to the plaintiff for the damages recelved by hlm
as aforesaid is & mere conclusion of law. -

17. Because the z2llegation in the sald count that
under and by virtue of the terms of the bond referred Lo
in said cound, the said defendant Maryland Casuwalty Coapany,
is liable to the plaintiff for The damagés received by him
as aforesaid is not an allegation of fact tut a conclusion
of law.

18, Because no facts are alleged in said count
showing that deféndant R, 4. ébrk in his alleged ofrficial
capacity as o State Highway Patrolman owed any duty to the
plaintiff.

19. Beczuse no facts are alleged in saild count

showing that defendant R. A. York was performing an official

s

duty z2s 2 State Highway Patrolman in driving an automobile
at the time and place alleged in said count.
20. RBecause no facts are alleged in said count

showing that defendant R. A. York was performing any duty




imposed by law upon him as & State Highway Patrolmen in
driving an sutomobile at the time and place alleged iIn said
count.

21. Pecause no facts are alleged in sald count
showing that defendant R. A. York was performing any act
under color of nis office as a State Highway Patrolman
in driving an automobile at the time and place glleged in
said count.

22, Because there are no facts alleged in the sald
count showing that there was imposed by law upon the
defendant B. A. York, in his 2lleged official capacity as
g State Highway Patrolman, the duty of making any arrest.

2%. Because there are no facts alleged in the sald
count showing that there was Imposed by law upon the defendant
R. A. York, in his alleged officlal capacity as a State
Highwey Patrolman, the duty of arresting the plalntiif.

24. Because there are nco facts alleged in the said
count showing that there was imposed by law upon the
defendant R. &. York, in his alleged officlal capacity as =z
State Highway Patrolman,the duty of carrying any prisoner
as a passenger in an automoblile.

25. Because there are no facts alleged in the said

ot

count showing thati there was imposed by law upon the defendant

R. &. York, in hi

7]

alleged officilal capaclty as a State
Highway Patrolman, the duty of carrying the plaintiff as =z
vassenger 1n the sald automoblle.

26, Because In the said count the plainciff claims
of both of the defendants the sum of $5,000.00 as damages
and it affirmatively appears from the allegations of the
sald count that the vond on which the defendant Maryland
Casualty Company is alleged to be & surety is in the penal
sum of only §$2,000.00.

27. DBecause The said count unites two distinet

alleged causes of action in that the allegations of said
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count purport to show a claim of {$5,000.00 damages agalnst
defendant R. &. York and purport to show a claim of'only
$2,000.00 demeges agalinst defendant Maryland Casualty Company.

28, Because there is a misjoirnder of parties
defendant in said count in thet the allegations of said count
purport to show z claim of $5,000.00 damages against defendan®
R. A. York and purport to show a claim of only $2,000.00
damages against defendant Maryland Casualty Company.

29, Because there is a misjoinder of parties defen-
dent in sa2id count in thaf it affirmetively appears on the
face of said count that the ligbiliby, 1f any, of each of
the defendants is separate and distinct.

30. Because there is 2 misjoinder of parties defendant

if affirmatively appears on the face

(32

n tha

}—Jn

in said count

o
=g
=]

the liability, if any, of the defendant

(43

of said count tha

. &. York is separate

ey
ju ]

nd distinct from the liability, if
zny, of The defendant Haryland Casualty Company.

31. Because the sald count attempts to join an
alleged cause of action against the defendant E. A. York
and an alleged cause of action against the defendant Maryland
Casuslty Company although it appears on the face of said
complaint that each of said defendants may have separate
and distinct defensses.

32. Pecause two separate and distinct causes of
action to each of which there may be separste and distinct
defenses are attempted to be joined in the sald count.

33. Because it does not appear from the allegations
of the said count that the car of the said Hans G. Erickson
was on a public highway at the time alleged in the sald
count.

34. Because the locaticon of the car of the said
Fans G. Erickson at the time alleged in the sald count does

not appear from the allegations of the said count.
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6.
And for further and additional grounds for demurrer

.

to Coun

ok

Three of the plaintiff's complaint, the defendant
Maryland Casualty Company assigns the following separate and
several grounds:

%5. Because there i1s not averred in the said count
a wanton or wilful injury of the plaintiff.

25, Because it is not averred in said count that

the defendant R. A. York wilfully or wantonly injured the

7. Because there is merely averred in the sald
count the wanton and wilful doing of an act by the defendant
R. L. York which is alleged to have resulted in an injury
to the plaintiff but it is not alleged that the said defendant
R. A. York wantonly or wilfully inflicted the said injury.

%8, Because there is merely averred in the saild
count the wanton and wilful doing of an act by the delendant
R. A. York which is alleged to have resulted in an injury
to the plaintiff but there are no facts alleged In sald count
showing that the wanton or wilful doing of the act was equivalent
to a wilful or wanton injury of the plaintiff by said defendant
R. A. York. ’

39. Because no facts are averred in sald count showing
that the a2lleged wanton or wilful act of the defendan®t R. A. York
in rurming the said automobile on, over, or upon the car of
the said Hans G. Erickson was egquivalent to a wanton or inten-

tional injury of the plaintiff.

/Cé%%%é//%«ﬂv*“/p

Ltto¥neys for defendant larylafd
Casualty Company

I heréby accept service of a copy of the foregoing
dermurrers and hereby waive notice of the filing of the same

and of the date set for the hearing thereof.

Dated August £§C7 , 1540.

Aﬁtbrney for Dlalntlff
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